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CASES 


ARGUED  AND  DETERMINED  IN 


THE    SUPREME    COURT 


ERRATA,  VOL.  104. 


On  page  193.  line  80,  read  ''cases'*  for  '*  case/* 

On  page  466,  line  28,  omit  *'  that." 

On  page  470,  line  10.  read  ''exception"  for  "exceptions." 

On  page  736,  line  24,  read  "  regulations"  for  "  regulation.*' 

On  page  848,  line  25,  read  "instructions"  for  "instruction." 


ERRATA,  VOL.  105. 


On  page  321,  line  15,  read  "are"  for  "is." 

On  page  322,  line  7,  read  "distinctions"  for  "distinction." 

On  page  293,  line  18,  insert  "and"  between  "appear"  and  "others." 
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Term,  1889,  Beaufort  Superior  Court. 

The  action  was  begun  before  a  Justice  of  the  Peace  in 
1888,  on  a  joint  bond  signed  by  defendant  and  one  Jordan,. 
June  10,- 1867,  for  the  sum  of  $90.50,  and  thence  by  appeal 
came  to  the  Superior  Court.  At  the  trial  in  the  Superior 
Court  the  execution  of  the  bond  was  admitted.  The  plain- 
tiff introduced  as  witness  one  Simmons,  who  testified  as  to 
sundry  admissions  of  the  defendant,  which  were  relied  on 
to  rebut  the  presumption  of  payment.  So  much  of  his  evi- 
dence as  is  material  appears  in  the  opinion.     The  defendant 


2  IN  THE  SUPREME  COURT. 


Cartwrioht  v.  Kbrman. 


introduced  no  testimony,  and  usked  the  Court  to  charge  the 
jury  that  the  evidence  was  not  sufficient  to  repel  the  pre- 
sumption of  payment.  The  Court  declined,  and  instructed 
the  jury  that,  if  they  believed  the  evidence,  the  plaintiff  was 
entitled  to  recover.  Defendant  excepted.  Verdict  and  judg- 
ment for  plaintiff.     Defendant  appealed. 

Mr  C.  F.  Warren,  for  plain  i  iff. 
Mr.  J,  H.  SmaUy  for  defendant. 

Clark,  J. — after  stating  the  facts:  The  defendant,  who  is 
alone  sued,  and  who,  by  his  admission,  is  the  principal 
obligor,  stated  to  the  witness  in  1881  or  1882,  "  that  neither 
he  nor  Jordan  (the  surety)  had  paid  the  note,"  and  at  the 
trial  of  this  case  before  the  Justice  of  the  Peace  he  stated 
that  he  had  made  such  admission  to  the  witness,  and  that 
"the  note  had  not  been  paid  since."  The  Court  properly 
told  the  jury  that,  if  they  believed  the  evidence,  the  pre- 
sumption of  payment  had  been  rebutted. 

This  case  differs  from  Rogers  v.  ClementSj  92  N.  C,  81,  and 
98  N.  C,  180,  in  that  here  it  is  not  the  admih=sion  of  one  of 
two  co-obligors  that  he  has  not  paid  the  debt,  which  was  held 
in  that  case  not  competent  against  the  other,  who  was  not 
present  when  such  admission  was  made,  [n  the  present 
case,  the  principal  obligor  and  sole  defendant  admits  that 
neither  he  nor  the  surety  has  paid  the  note.  Such  admission 
is  good  against  the  party  making  it.  Rev.  Code,  ch.  65,  §  22. 
It  would  not  be  evidence  against  the  surety,  but  ho  is  not 
sued,  and  the  judgment  herein  cannot  be  given  in  evidence 
against  him,  for  the  defendant,  being  the  principal  obligor, 
cannot  call  upon  him  for  contribution. 

Affirmed. 


FEBRUARY  TERM,  1890. 


AuBTON  V.  Hawkins. 


A.  D.  ALSTON,  Ex'r  of  SARAH  M.  ALSTON,  v.  JAMES  B. 

HAWKINS. 


Presnmption  of  Payment — Non-residence — Insolvency — Evi- 
dence— StattjUe^  of  Limitations. 

1.  If  insolvency  of  the  obligor  is  relied  upon  to  rebut  the  presumption  of 

payment  arising  from  the  lapse  of  time,  it  must  be  shown  to  have 
existed  continuously  during  the  entire  statutory  period. 

2.  The  non- residence  alone  of  the  obligor  is  not  sufficient  to  rebut  the 

presumption  of  payment  arising  from  the  lapse  of  time,  though 
evidence  of  that  fact  is  competent  in  support  of  other  proof,  such 
as  insolvency,  to  rebut  the  presumption  of  payment. 

3.  Where  the  defendant  was  a  non-resident,  and  the  only  evidence  of 

insolvency  was  a  letter  written  by  him  to  a  person,  not  in  any  way 
connected  with  the  bond  sued  on,  from  which  it  appeared  that  he 
was  in  possession  of  considerable  property,  but  in  which  he 
declared  that  he  had  his  property  so  fixed  that  his  creditors  could 
not  disturb  it:  Held  not  sufficient  to  rebut  the  presumption  of 
payment. 

4.  If  actual  payment  is  relied  upon,  the  prohibition  of  the  competency 

of  parties  in  interest  as  witnesses  does  not  apply — aliter  where  the 
statute  of  presumption  of  payment  is  invoked. 

This  is  a  civil  action,  which  was  tried  before  Boykin,  /., 
at  September  Term,  1889,  of  Warren  Superior  Court. 

The  suit  was  upon  a  note,  under  seal,  executed  by  the 
defendant  to  plaintiff's  testatrix  on  4th  August,  1856.  There 
was  a  payment  of  $100,  endorsed  June  1st,  1866.  The 
defendant  relied  upon  the  presumption  of  payment  under 
the  statute  (Rev.  Code,  ch.  65,  §  16).  To  rebut  the  presump- 
tion, the  plaintiff  showed  that  defendant  has  resided  in 
Texas  since  the  year  1857,  and  introduced,  after  objection, 
the  following  letter  written  by  defendant: 
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"  Caney  Post-office,  Matagorda  Co.,  Tex., 

"March  23,1871. 

"  Dear  Charles:  I  received  your  letter  last  week,  request- 
ing me  to  send  you  five  thousand  dollars,  which  is  impossi- 
ble for  me  to  do.  All  my  crop  of  last  year  will  not  bring 
more  thnn  five  thousand  dollars.  I  have  not  paid  the  thou- 
sand dollars  I  borrowed  to  send  you.  I  promised  to  pay  it 
out  of  last  crop,  which  I  will  do.  I  owe  other  debts,  but 
cannot  pay  them  just  now.  I  have  had  my  property  so 
fixed  my  creditors  cannot  disturb  it,  but  I  will  pay  every 
debt  I  owe  in  the  world,  but  I  must  have  a  little  time  to  do 
so.  When  I  sell  my  sugar  I  will  send  you  all  the  money  I 
can.  I  expected  to  get  some  money  from  the  bank.  The  suit 
has  not  been  decided  in  the  Supreme  Court.  I  think  I  will 
recover  half  after  awhile.  I  have  a  full  supply  of  hands 
this  year,  cultivating  all  the  plantation.  Hope  to  make  a 
good  crop  this  year.     *     *     * 

**  Yours  truly, 

"James  B.  Hawkins." 

His  Honor  intimated  his  opinion  that  "there  was  no  evi- 
dence to  go  to  the  jury  to  rebut  the  presumption  of  pay- 
ment, in  submission  to  which  the  plaintiff  suffered  a  non- 
suit, and  appealed. 

Messrs.  J.  B.  Ratchelor  and  John  Devereux^  Jr.,  for  the 
plaintiff. 

Mr.  E.  C.  Smith,  for  the  defendant. 

Shepherd,  J.:  '*The  presumption  of  payment  arising  from 
lapse  of  time  under  the  statute  is  one  which  the  law  itself 
makes,  and  it  has  such  an  artificial  and  technical  weight 
that  whenever  the  facts  are  admitted,  or  established,  the 
Court  must  apply  it  as  an  inference  or  intendment  of  the 
law;  and  so,  too,  the  question  whether  that  presumption  has 
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been  rebutted  is  one  of  law,  which,  when  the  facts  are  ascer- 
tained, the  Court  must  determine,  and  not  leave  to  the  dis- 
cretion  of  the  jury."  Ruffin,  J.,  in  Grant  v.  BwrgwyUy  84 
N.  C,  560. 

It  is  well  settled  that  when  insolvency  is  relied  upon  to 
rebut  the  presumption,  the  creditor  must  show  that  it  existed 
during  the  entire  statutory  period  next  after  the  maturity 
of  the  debt.  Grant  v.  Burgwyn,  svpra;  McKinder  v.  Little- 
John,  4  Ired.,  198;   Walker  v.  Wright^  2  Jones,  156. 

Applying  these  principles  to  the  case  before  us,  it  is  clear 
that  the  plaintiff  has  failed  to  rebut  the  presumption  of 
paj'ment  arising  from  his  long  inaction.  Assuming  that 
the  statute  did  not  commence  to  run  until  the  1st  of  Jan- 
uary, 1870,  we  have  a  period  of  seventeen  years  in  which 
the  plaintiff  has  made  no  effort  whatever  to  enforce  the  pay- 
ment of  his  claim.  The  only  evidence  as  to  the  insolvency 
of  the  defendant  during  all  of  these  years  is  contained  in 
a  letter  written  by  him  on  March  23d,  1871,  and  addressed 
to  "  Dear  Charles."  It  does  not  appear  that  this  person  is 
in  any  way  connected  with  this  debt,  nor  does  the  letter  so 
identify  the  indebtedness  therein  mentioned  with  the  bond 
sued  upon  as  to  warrant  us  in  holding  that  it  amounts  to 
an  acknowledgment.  Treating  it,  however,  either  as  an 
acknow^ledgment,  or  more  properly  as  evidence  merely  of 
insolvency  at  its  date,  there  is  no  testimony  as  to  the  continu- 
ance of  such  insolvency  during  the  succeeding  sixteen 
vears. 

It  needs  not  the  citation  of  authority  to  show  that  this 
proof  is  insufficient  to  repel  the  presumption  of  payment. 
The  learned  counsel,  however,  insist  that. the  non-residence 
of  the  defendant  should  have  been  submitted  to  the  jury. 
In  Kline  v.  Klint^  20  Pa.  St.,  503,  Woodard,  J.,  in  speak- 
ing of  this  position,  says  that  "  if  it  had  ever  been  held  to  be, 
it  might  be  doubted  whether  the  rule  ought  not  to  be  abro- 
gated now,  since  the  facilities  of  intercommunication  have 
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multipled  so  wonderfully  in  all  directions.  But  such  a  rule 
has  never  been  established.  The  States  of  this  confederacy 
are  not  foreign  countries  in  respect  to  each  other.  We  have 
a  common  federative  head  and  a  common  constitution,  which 
secures  to  the  citizens  of  each  State  all  the  privileges  and 
immunities  of  citizens  of  the  several  States.  The  tribunals 
of  Ohio  are  as  open  to  the  citizen  of  Pennsylvania  as  his 
own  CJourts,  and  if  he  will  not  avail  himself  of  his  privi- 
leges he  may  not  take  advantage  of  his  own  inaction  to 
rebut  a  statutory  presumption  of  law." 

In  the  cases  cited  by  the  plaintiff  {Armfield  v.  Moore,  97 
N.  C,  34,  and  Lilly  v.  Wooley^  94  N.  C,  412)  there  are  sug- 
gestions as  to  the  hardship  of  requiring  a  creditor  to  resort 
to  a  distant  forum  in  order  to  collect  his  debt,  but  the 
statute  of  presumption  was  not  then  under  consideration, 
and  the  remarks  of  the  Justices  who  delivered  the  opinions, 
cannot  therefore  be  regarded  as  authority  upon  the  question 
before  us. 

Especially  is  this  true  when  we  consider  that  this  Court 
has  several  times  emphatically  decided  that  non-residence 
alone  is  not  suflScient  to  rebut  the  presumption.  In  Camp- 
bell V.  Brovm,  86  N.  C,  376,  Ruffin,  J.,  in  delivering  the 
opinion  of  the  Court,  said  that  the  presumption  of  pay- 
ment is  one  *'  that  may  be  rebutted  by  proof  of  circumstances 
which  raise  a  stronger  counter-presumption,  and,  as  was 
said  in^  McKinder  v.  LiUlyohn,  4  Ired.,  198,  evidence  of  a 
change  of  residence,  or  even  distant  residence,  may  be 
received  for  this  purpose  in  aid  of  other  evidence,  such  as 
the  insolvency  and  general  destitution  of  the  debtor.  But 
we  know  of  no  authority  proceeding  from  this,  or  any  other 
Court,  for  saying  that  a  mere  change  of  residence  is  of  itself 
suflBcient  wholly  to  prevent  the  presumption  which  the 
law,  by  an  intendment  of  its  own,  raises  from  the  lapse  of 
the  prescribed  number  of  years,  without  something  having 
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been  done  on  the  part  of  the  creditor  to  enforce  the  satisfac- 
tion of  his  demand." 

Although  non-residence  is  competent,  when  connected 
with  other  circumstances  tending  to  rebut  the  presumption, 
we  cannot  hold  that  it  is  sufficient  when  the  only  circum- 
stance with  which  it  is  to  be  considered  is  the  insolvency  of 
the  debtor  for  only  the  second  year  of  the  statutory  period, 
leaving  the  preceding  year,  and  the  succeeding  sixteen  years,  ' 
wholly  unaccounted  for. 

The  furthest  that  the  Court  has  ever  gone  in  this  direc- 
tion was  in  McKinder  v.  lAttlfjohiiy  4  Ired.,  198  There  was 
evidence  of  the  continuous  insolvency  of  the  debtor  for 
twenty-iSve  years,  with  the  exception  of  eighteen  months 
during  the  first  seven  or  eight  years,  when  it  was  shown 
that  the  defendant  had  property.  During  this  time  he  was 
a  non-resident  of  this  State  The  Court  said  that  *Hhe  cir- 
cumstance of  distance  between  the  debtor  and  the  creditor 
might,  we  think,  be  left  to  the  jury,  with  the  fact  of  a  con- 
tinv/ms  insolvency  during  the  residue  of  the  twenty  years, 
as  some  evidence  that  the  debtor  did  not  pay  the  debt  during 
that  small  space  of  time.  *  *  *  The  distance  is  mate- 
rial only  as  preventing  the  possession  of  property  by  the 
debtor  for  but  a  short  period  from  counteracting  the  effect  of 
insolvency  as  a  circumstance  repelling  the  presumption  ot 
payment.  For  if  the  debtor,  living  more  than  a  thousand 
miles  from  the  creditor,  and  in  a  situation  between  which 
and  the  place  of  the  creditor's  residence  there  was  but  little 
communication,  should  have  had  in  possession  property  of 
value  to  pay  the  debt  but  for  a  very  short  time,  so  that  the 
jury  should  think  the  creditor  did  not  know  of  it,  and  could 
not  get  payment  out  of  that  property,  it  might  be  regarded 
as  being  substantially  a  continued  insolvency,  especially 
where,  as  here,  the  debtor  seems  barely  to  have  had  posses- 
sion  of  property  without  its  appearing  how  he  got  it  and 
whether  he  had  paid  for  it."     It  will  be  observed  how  cau- 
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tious  the  Court  is  in  giving  any  efficacy  to  such  evidence, 
even  in  a  case  of  long  and  continued  insolvency,  and  the 
decision  is  put  upon  the  ground  that,  owing  to  the  distance, 
the  plaintiff  might  not  have  known  of  the  possession  of 
property  by  the  defendant. 

How  different  is  the  case  before  us.  Here,  as  we  have 
said,  the  only  proof  of  insolvency  are  the  declarations  in 
the  letter  of  1871,  from  which  it  plainly  appears  that  the 
debtor  is  in  possession  of  considerable  landed  property  on 
which,  he  complains,  there  was  oyUy  raised  a  crop  of  $5,000 
the  previous  year.  He  calls  it  "my  property,"  and  frankly 
admits  that  he  has  had  it  so  "fixed"  that  his  creditors  can- 
not disturb  it.  He  has  a  suit  in  the  Supreme  Court  and 
thinks  that  he  "  will  recover  half  after  a  while."  He  has 
"a  full  supply  of  hands"  "cultivating  all  the  plantation," 
and  hopes  to  make  a  good  crop.  He  is  giving  his  whole 
attention  to  it.  Surely  this  does  not  indicate  such  poverty 
as  to  render  it  impossible  for  the  defendant  to  pay,  nor  are 
the  circumstances  of  such  a  nature  as  to  discourage  the 
plaintiff  from  a  vigorous  effort  to  subject  the  property  to  the 
payment  of  his  claim. 

In  McKinder's  case,  the  testimony,  as  we  have  remarked, 
was  considered  because  it  was  improbable  that  the  creditor 
knew  of  his  debtor  possessing  propt-rtj^  for  the  short  period 
of  eighteen  months.  In  our  case  the  creditor  is  actually 
informed  by  the  debtor  of  his  possession  of  a  large  property, 
and  of  his  effort  to  prevent  his  creditors  from  reaching  it, 
thus  furnishing  to  the  creditor  valuable  written  testimony 
which  he  could  use  in  subjecting  the  property  to  the  satis- 
faction of  his  claim.  It  would,  we  think,  be  stretching  the 
principle  of  McKinder  v.  Littlfjohn  very  far  to  hold  that  such 
testimony  is  legally  sufficient  to  go  to  the  jury. 

The  plaintitf  further  contends  that  the  statute  does  not 
run  during  the  absence  of  the  debtor  from  the  State,  and  for 
this  he  relies  upon  Summerlin  v.  Cowles,  101  N.  C,  473. '  In 
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that  case,  the  late  Chief  Justice  remarked  that,  while  there 
is  no  saving  clause  in  the  statute  of  presumption  (Rev.  Code, 
ch.  65,  §9),  "yet,  when  it  is  adopted  as  a  measure  of  time  in 
which  an  action  must  be  brought,  it  must,  by  reason  of  the 
same  analt^gy,  be  accompanied  with  the  qualification  attaqh- 
ing  to  all  limitations  and  mentioned  in  section  9  preceding." 
This  suggestion  on  the  part  of  the  learned  Chief  Justice  was 
unnecessary  to  the  decision  of  the  case,  as  it  will  be  observed 
that  the  defendant  relied  upon  the  statute  of  limitations. 
This  will  more  particularly  appear  by  an  examination  of  the 
papers  on  file  in  this  Court. 

We  cannot  consider  the  suggestion  as  authority,  as  it  is 
entirely  opposed  to  many  cases  in  which  the  point  was 
directly  presented  and  distinctly  decided  to  the  contrary. 
Headen  v.  Womack,  88  N.  C,  468;  Houck  v.  Adams,  98  N.  C, 
519;  Hamlin  v.  Mebane,  1  Jones'  Eq.,  18;  Hodges  v.  Council, 
86  N.  C,  181 ;  Campbell  v.  Broim,  86  N.  C,  376.  His  Honor 
was  correct  in  ruling  that  the  testimony  offered  was  not 
legally  sufficient  to  rebut  the  presumption  of  payment. 

We  are  also  of  opinion  that  Dr.  Willis  Alston  was  prop- 
erly excluded  as  a  witness  for  the  plaintiff.  He  was  inter- 
ested in  the  result  of  the  action,  and  falls  directly  within 
the  inhibition  of  The  Code,  §  580.  It  is  urged  that  this  sec- 
tion does  not  apply  because  the  defendant  pleaded  both  the 
statute  and  actual  payment.  Where  actual  payment  is 
pleaded  and  '*  relied  "  upon,  the  statutory  prohibition  has  no 
application,  but  merely  pleading  actual  payment  does  not 
prevent  its  operation.  Here  the  defendant  ofiered  no  testi- 
mony whatever,  and  *' relied"  solely  on  the  presumption  of 
payment  arising  from  the  lapse  of  time.  It  is  very  plain 
that  our  case  is  not  within  the  exception.  Brown  v.  Cooper, 
89  N.  C,  238. 

Upon  a  review  of  the  whole  case,  we  are  unable  to  find 

any  error. 

Aflfirmed. 
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W.  E.  BRITT  et  al.  v.  J.  P.  HARRELL,  et  al. 

Chattel  Mortgage — Equitable  Lien — Equitable  Assignment, 

1.  The  words  **  we  promise  to  pay  to  L.  &  B.,  out  of  the  proceeds  of 

certain  railroad  ties  we  have  now  in  Hertford  County,  amounting 
to  forty-two  hundred,  the  sum  of  a  hundred  and  thirty-two  dol- 
lars, *  *  *  and  authorize  the  purchaser  to  retain  that  amount 
for  them,"  contained  in  a  promissory  note,  are  not  sufficient  to 
constitute  it  a  chattel  mortgage,  or  an  equitable  lien,  though  duly 
proved  and  registered. 

2.  Nor  is  such  instrument  a  sufficient  equitable  assignment  of  the  ties,  or 

the  proceeds  thereof,  to  the  payment  of  the  debt. 

This  was  a  civil  action,  tried  before  Boykin,  J.,  at  Spring 
Term,  1889,  of  the  Superior  Court  of  Hertford  County. 

The  plaintiffs  allege,  in  substance,  that  in  February,  1888^ 
Dunn  &  Kitchen  were  engaged,  in  the  county  of  Hertford, 
in  getting  railroad  ties  for  market,  and  while  so  engaged  the 
plaintiffs  made  advances  to  them  in  money  and  supplies  to 
a  large  amount;  that  on  the  13th  day  of  February,  1888, 
"said  Dunn  cfe  Kitchen  were  indebted  to  said  Britt  &  Law- 
rence in  the  sum  of  $132.26,  balance  on  said  supplies,"  for 
which  they  executed  their  promissory  note,  in  words  and 
figures  as  follows: 

"$132.26.  WiNTON,  N.  C,  February,  13,  1888. 

"  We  promise  to  pay  Lawrence  &  Britt,  out  of  the  proceeds 
of  certain  railroad  ties  we  now  have  in  Hertford  County, 
amounting  to  about  forty-two  hundred,  the  sum  of  one 
hundred  and  thirty-two  iVa  dollars,  with  interest  thereon 
from  December  3d,  1887,  to  be  paid  as  follows :  First  deduct- 
ing eigliteen  hundred  ties  for  0.  H.  Perry  from  the  first 
amount  hauled,  then  we  will  pay  Lawrence  &  Britt,  out 
of  the  remainder,  at  the  rate  of  ten  cents  a  piece  for  all 
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delivered  to  transportation  until  they  are  paid  in  full,  and 
authorize  the  purchaser  to  retain  said  amount  for  them. 

"  Witness  our  hands,  this  the  13th  day  of  February,  1888. 

"Witness:  Dunn  &  Kitchen. 

"R.   W.    WiNBORNE." 

The  said  paper-writing  was  duly  proved  and  registered  in 
Hertford  County  on  the  14th  of  February,  1888,  and  "  there- 
after Dunn  &  Kitchen  did  not  cut  and  hew  any  more  ties  in 
said  county,  and  said  4,200  ties  were  all  that  they  had  in  said 
county  at  that  time  " ;  that  about  the  1st  of  April,  1888,  Dunn 
&  Kitchen  delivered  800  ties  for  transportation,  and  left  the 
remainder  in  the  woods  where  they  were  cut;  that  about 
June  1st,  1888,  Dunn  &  Kitchen  abandoned  the  State,  or 
kept  themselves  concealed  therein  to  avoid  service  of  sum- 
mons, and  with  intent  to  defraud  their  creditors;  and  there- 
upon J.  J.  Jordan  and  S.  J.  Holloman,  upon  whose  lands  the 
ties  were  cut,  sued  out  an  attachment  against  them,  and, 
under  proceedings  therein,  the  remainder  of  said  ties,  about 
3,400,  were  sold  at  public  sale,  and  the  defendant  Harrell 
became  the  purchaser;  the  ties  so  purchased  were  those 
owned  by  Dunn  &  Kitchen,  in  Hertford  County,  at  the  time 
of  the  execution  by  them  of  the  said  paper-writing,  and 
embraced  within  its  provisions;  the  defendants  J.  P.  Har- 
rell and  A.  C.  Vann  hauled  to  a  point  on  the  banks  of  the 
Chowan  River,  for  transportation,  2,000  or  more  of  the  ties. 
No  part  of  said  note  has  ever  been  paid,  and  the  plaintiffs 
allege  that  they  have  an  equitable  lien  to  have  said  ties  sub- 
jected to  the  payment  thereof.  Dunn  &  Kitchen  are  totally 
insolvent,  as  is  also  Harrell,  who  is  threatening  to  sell  and 
remove  said  ties,  and,  if  permitted  to  do  so,  the  plaintiffs 
will  sustain  irreparable  loss.  Harrell  purchased  with  full 
knowledge  of  the  claim  of  plaintiffs,  and  they  ask  that  he 
be  restrained,"  &c. 
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A  restraining  order  was  issued,  and  the  defendants  filed 
thereafter  the  following  demurrer: 

"  The  defendants  demur  to  the  plaintiffs'  complaint  in 
this  action,  because  it  fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  in  that — 

"1.  It  does  not  appear  that  the  plaintiffs  have  any  lien, 
equitable  or  otherwise,  upon  the  railroad  ties  described  in  the 
complaint. 

**2.  It  does  not  appear  that  the  defendants,  or  either  of 
them,  are  un«ler  any  legal  obligation  whatever  to  the  plain- 
tiffs." 

Judgment  was  rendered  sustaining  the  demurrer,  and  the 
plaintiffs  appealed. 

Mr,  B.  B.  Winhonie,  for  plaintiffs. 
Mr,  W.  D,  Pruden,  for  defendants. 

Davis,  J. — after  stating  the  case:  The  sole  question  pre- 
sented in  this  case  is.  Was  the  paper  executed  by  Dunn  & 
Kitchen  a  chattel  mortgage?  Was  it  sufficient  to  constitute 
a  lien,  legal  or  equitable,  in  favor  of  the  plaintiffs  against 
a  purchaser  at  a  sale  made  by  the  Sheriff  under  execution? 

Whether  the  instrument,  in  itself,  is  a  mortgage,  is  a  ques- 
tion of  law  to  be  determined  by  the  Court.  Comron  v.  Stand- 
land,  108,  N.  C,  207;  Jones  on  Chattel  Mortgages,  §  18. 

In  the  case  before  us  there  is  nothing  in  the  paper  to  indi- 
cate that  Lawrence  &  Britt  shall  "have  a  lien"  upon  the 
railroad  ties.  Nothing  found  therein  imports  a  conveyance 
of  the  title  to  the  ties.  No  authority  is  given  to  sell  the 
property  upon  default  of  payment,  or  in  any  way  to  dispose 
of  of  control  it.  There  is  nothing  to  bring  it  within  the 
definition  of  a  legal  mortgage.  Jones  on  Chattel  Mortgages, 
^1,  et  seq. 

But  it  is  insisted  that  it  is  an  equitable  assignment  or 
appropriation  of  the  ties  to  the  payment  of  this  debt,  and 
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the  purchaser  at  the  Sheriff's  sale  had  notice.  We  do  not 
think  it  can  be  so  considered.  It  was  only  a  promise  by 
Dunn  &  Kitchen  to  pay  money,  with  the  additional  promise 
that  they  would  pay  it  "  out  of  the  proceeds"  of  the  ties. 

While  "  no  particular  form  is  necessary  to  constitute  a 
morlgage,"  yet  the  words  must  "clearly  indicate  the  cre- 
ation of  a  lien,  specify  the  debt  to  secure  which  it  is  given^ 
and  upon  the  satisfaction  of  which  the  lien  is  to  be  dis- 
charged and  the  property  upon  which  it  is  to  take  effect." 
"  The  statement  that  the  creditor  is  to  have  a  lien,  and  that 
on  default  he  may  take  possession  and  sell,  *  *  *  suffi- 
ciently discloses  the  intent."  Harris  v.  Jones,  83  N.  C,  317, 
and  cases  cited.  The  instrument  under  review  gives  the 
plaintiff,  in  no  event,  authority  to  take  possession  and  sell 
the  tits. 

A  debtor  says  to  his  creditor:  "  I  will  send  cotton  which 
I  have  in  my  gin  to  my  commission  merchant  and  pay  your 
debt  out  of  its  proceeds,  or  I  will  authorize  him  to  retain  it  for 
you."  The  debtor  sends  the  cotton  off  and  sells  it,  or  it  is  seized 
under  execution  and  sold  by  the  Sheriff.  Would  the  creditor, 
in  such  a  case,  even  though  he  had  registered  the  promises 
of  his  debtor,  have  a  right,  in  law  ob  equity,  to  follow  the 
property  and  have  it  applied  to  the  payment  of  his  debt? 
However  it  might  be  as  between  the  parties,  one  making 
the  promises  and  the  other  relying  on  them,  in  the  absence 
of  any  charge  or  circumstances  of  fraud  or  collusion  to 
cheat  the  debtor,  as  to  third  persons,  such  an  agreement 
could,  in  no  sense,  be  regarded  or  treated  as  a  mortgage  of 
the  cotton. 

The  plaintiffs  say:  "This  lien  was  not  divested  by  the 
attachment  in  favor  of  Jordan  and  Holloman  and  the  sale 
thereunder  to  the  defendant,"  and  for  this,  the  case  of  Lake 
V.  Doiidy  10  Ohio,  415,  i«?  cited.  Tlie  plaintiff's  misfortune 
is  that,  in  this  case,  there  was  no  lien.  In  the  case  of  Lake 
V.  Dovdy  the  mortgage  had  been  drawn  properly,  and  wa& 
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registered,  but  it  was  improperly  attested;  was  not  there- 
fore a  "legal  mortgage."  The  complaint  charged  that  the 
defendants  (whose  relations  to  each  other  are  set  out)  com- 
bined to  cheat  and  defraud  him,  and  i\m  Court,  after  set- 
ting forth  at  great  length  facts  to  show .Uie. fraudulent. char- 
acter of  the  transaction,  were  "irresistibly  led  to  the  conclu- 
sion" that  it  was  fraudulent  and  void,  and  held  that  though 
the  plaintiff  had  no  legal  mortgage,  yet  he  had  an  equitable 
mortgage,  which  could  be  enforced. 

There  is  no  allegation  or  pretence  of  any  combination 
and  collusion  between  the  execution  creditors,  the  purchas- 
ers at  the  Sheriff's  sale,  and  the  debtors  in  the  present  case,  to 
cheat  and  defraud  the  plaintiffs,  and  the  case  is  unlike  that 
of  Lake  v.  Doud. 

The  plaintiffs  had  nothing  in  addition  to  their  note  but 
the  promises  of  Dunn  &  Kitchen  that  they  would  pay  "out 
of  the  proceeds  of  certain  railroad  ties,"  &c.,  and  "authorize 
the  purchaser  to  retain"  the  amount  of  their  debts  for  them; 
and  these  promises,  without  a  transfer  of  the  title  to  the 
ties,  as  security,  were  worth  no  more,  it  seems,  than  the 
promise  to  pay  the  money. 

Affirmed. 


W.  F.  KORNEGAY  v.  A.  W.  STYRON  et  al. 

Lien —  Waiver — EstoppeL 

1.  In  an  action  brought  to  subject  a  vessel  to  a  lien  for  materials  fur- 
nished in  its  construction,  it  was  found  that,  at  or  before  the  filing 
of  the  notice  of  lien,  the  plaintiff  assented  to  a  sale  which  was 
made  to  third  parties  and  agreed  to  accept  three  notes  secured  by 
a  second  mortgage  on  the  vessel  as  security:  Heldf  such  agreement 
was  a  waiver  of  the  lien,  and  the  lienor  was  estopped  to  enforce 
his  demand  against  the  purchaser. 
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2.  The  fact  that  the  notes  and  mortgage  were  never,  in  fact,  ext  cuted 
pursuant  to  agreement  does  not  vitiate  the  waiver,  it  not  appear- 
ing that  their  execution  was  a  condition  precedent  thereto. 

This  was  a  civil  action,  tried  at  February  Term,  1890, 
of  Beaufort  Superior  Court,  before  Boykj^fi;  J. 

This  action  was  brought  by  the  plaintiff,  as  assignee  of 
W.  F.  Kornegay  &  Co.,  against  the  defendants  Styron  & 
Duncan,  the  builders  of  the  vessel  presently  to  be  mentioned, 
and  the  defendant  Brown,  who  afterwards  purchased  that 
vessel,  claiming  mediately  under  his  co-defendants. 

The  plaintiff  alleges  in  his  complaint,  among  other  things, 
that  he  manufactured  and  sold  to  said  Styron  &  Duncan,  for 
a  price  specified,  "a  marine  boiler,  *  *  *  to  be  used  in 
completing,  equipping,  furnishing  and  fitting  out  a  certain 
steamboat  named  *  Margie,'  which  said  defendants  were  then 
engaged  in  building  at  Washington,  in  the  county  of  Beau- 
fort," &c.     And  further — 

'*5.  That  within  the  time  prescribed  by  law,  the  plaintiff 
filed  in  the  oflBce  of  the  Clerk  of  Superior  Court  of  said 
count}-  a  notice  of  lien  for  said  claim  upon  said  steamboat 
for  balance  then  due,  to-wit,  eight  hundred  dollars,  with 
interest  from  February  3d,  1885. 

"6.  That  the  defendant  C.  M.  Brown  is  in  possession  of 
said  steamboat,  claiming  it  under  a  sale  under  a  mortgage 
given  by  the  said  Styron  &  Duncan,  as  the  plaintiff  is 
informed  and  believes." 

The  defendants,  in  their  several  answers,  dt  ny  that  the 
plaintiff  ever  acquired  any  lien  upon  the  vessel  as  claimed 
by  him,  or  at  all,  and  the  defendants  Styron  &  Duncan 
among  other  things,  allege — 

*  4.  That  on  or  about  June  11th,  1884,  these  defendants, 
with  the  consent  and  affirmance  of  plaintiff,  sold  and  con- 
veyed said  steamer  to  the  New  Berne,  Beaufort  and  Onslow 
Inland  Coasting  Company,  a  corporation  of  Carteret  County, 
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N.  C;  that  at  said  snlr-  and  transfer,  said  plaintiff  agreed, 
with  the  o6Bcers  of  said  corporation,  to  accept  its  notes,  to  be 
secured  by  a  second  mortgage  on  said  steamer  for  said  sum 
claimed  by  him. 

"5.  That  thereby  these  defendants  were  individually 
released  from  said  obligation  by  plaintiff. 

"6.  That  they  adopt  sections  3,  5,  6.  k  8,  9,  10  and  11  of 
the  answer  of  their  co  defendant  C.  M.  Brown,  and  make 
the  said  sections  a  part  of  this  their  answer." 

The  defendant  Brown,  in  his  answer  alleges,  among  other 
things,  as  follows : 

"  For  third  defence,  this  defendant  says : 

"  7.  That  on  the  1 1th  day  of  June,  1884,  or  thereabouts,  the 
said  Styron  &  Duncan  sold,  assigned  and  conveyed  their 
respective  shares  and  interests,  being  one-half  each,  in  said 
steamer  to  the  New  Berne,  Beaufort  and  Onslow  Inland 
Coasting  Company,  a  corporation  in  the  county  of  Carteret, 
North  Carolina,  by  *  Bills  of  Sale '  for  said  vessel. 

"8.  The  said  corporation  executed  its  notes  and  mort- 
gages to  said  A.  W.  Styron  and  one  said  Thomas  Duncan, 
conveying  said  steamer  to  secure  its  notes  for  the  purchase 
money,  or  unpaid  part  thereof,  for  said  steamer ;  that  on  June 
17th,  1884,  before  said  notes  were  due,  two  of  said  notes,  for 
$1,307  01  each,  were  assigned  to  defendant  for  value,  one  by 
defendant  Styron  and  one  by  defendant  Duncan,  who  caused 
said  notes  to  be  preferred  in  the  said  mortgages.  That  under 
the  sale  under  these  mortgages  this  defendant  purchased 
both  halves,  or  the  whole,  of  said  steamer.  That  when  said 
notes  were  assigned  to  him,  and  at  the  said  sale,  this  defend- 
ant had  no  knowledge  of  any  lienor  claim  of  plaintiff  on  said 
steamer,  and  purchased  said  notes  before  they  were  due,  and 
also  said  steamer,  without  any  knowledge  of  said  claim  or 
lien,  and  for  a  full  and  valuable  consideration. 

"9.  That  defendant  is  informed,  believes  and  alleges,  that 
the  plaintiff  consented  to  the  sale,  hereinbefore  set  forth,  ta 
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said  New  Berne,  Renufort  and  Onslow  Inland  Coasting  Com- 
pany, and  thereby  waived  any  alleged  lien  he  may  have 
claimed  up<jn  said  steamer. 

"  10  That  defendant  is  informed,  believes  and  alleges  that 
said  plaintiff  not  only  consented  to  said  sale  to  said  cor- 
poration, but  agreed  at  time  of  said  sale  with  the  said  cor- 
poration to  aceei't  the  notes  of  said  corporation  for  the  amount 
claimed  by  him. 

"  11.  That  defendant  is  informed,  believes  and  alleges  that 
said  plaintiff  knew  of  the  intended  execution  of  said  first 
mortgages  herein  set  forth,  and  under  which  defendant 
purchased  and  made  no  objection  to  the  execution  thereof, 
and,  in  fact  and  law,  consented  to  the  same  " 

The  plaintiff  demanded  judgment — 

"  1.  For  eight  hundred  dollars,  with  interest  thereon  from 
the  oth  day  of  July,  18«4 

•*  2.  For  costs 

"  3.  That  said  judgment  be  declared  a  lien  upon  said 
steamboat  *  Margie,'  and  that  said  steamboat  be  sold  to  sat- 
isfy the  same,  and 

**4    For  such  other  relief  as  he  may  be  entitled  to." 

Among  other  issues,  the  Court  submitted  the  following  to 
the  jury,  to  which  they  responded  as  indicated  at  the  end  of 
each  of  them : 

"  1.  Did  the  firm  of  W.  F.  Kornegay  &  Co.  agree  to  accept 
from  the  transportation  company  its  notes  secured  by  second 
mortgage  upon  the  steamer  '  Margie,'  in  satisfaction  of  their 
debts?     Ans.  Yes 

*'  2.  Were  such  notes  and  mortgages  executed  and  deliv- 
ered to  the  said  firm  in  pursuance  of  such  .agreement? 
Ans.  No. 

"3.  Was  the  transportation  company  able  to  execute  such 
notes  and  to  secure  the  same  by  mortgage  upon  the  steam- 
boat?    Ans.  Yes. 

105—2 
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"9.  Did  the  plaintiff  assent  to  the  sale  of  the  steamer 

*  Margie'  to  the  company  at  or  before  the  sale  or  the  filing 
of  the  lien?     Ans.  Yes. 

"  10.  Is  the  company  now  able  to  execute  its  notes  and 
secure  same  by  mortgage  upon  the  steamer  for  which  the 
boiler  was  furnished  ?     Ans    No." 

In  lieu  of  the  ninth  issue,  the  plaintiff  requested  the 
Court  to  submit  the  following:  "Did  the  plaintiff,  or  the 
firm  of  W.  F  Kornegay,  consent  to  the  sale  of  the  steamer 

*  Margie  *  by  Styron  &  Duncan  to  the  New  Berne,  Beaufort 
and  Onslow  Inland  Coasting  Company  at  or  before  the  sale?" 
The  Court  declined  to  submit  this  issue,  and  plaintiff 
excepted. 

The  Court  gave  judgment  in  favor  of  the  plaintiff,  and 
against  the  defendants  Styron  &  Duncan,  for  the  debt  ascer- 
tained to  be  due,  and  declined  to  declare  the  same  to  be  a 
lien  on  the  steamboat  mentioned  and  direct  a  sale  thereof, 
as  demanded  by  the  plaintiff.  The  latter,  having  excepted, 
appealed. 

Mr.  C.  F.  Warreriy  for  plaintiff. 

Messrs.  W.  B.  Rodman^  Jr.,  and  J.  H.  Small,  for  defendants. 

Merrimon,  C.  J. — after  stating  the  case:  The  first  excep- 
tion cannot  be  sustained.  The  ninth  issue  submitted  to  the 
jury  served  substantially  the  same  purpose  as  that  pro[)osed 
by  the  plaintiff  in  lieu  of  it  would  have  done  if  it  had  been 
submitted.  "Consent"  and  "assent"  are  not  synonymous 
terms,  but  the  result  would  be  the  same  in  this  case,  whether 
the  plaintiff  consented  or  assented  to  the  sale  of  the  vessel 
to  the  Coasting  Company  named.  Besides,  taking  the  first 
issue  submitted  in  connection  with  the  pleadings,  the  jury 
found,  in  substance,  that  the  plaintiff  consented  to  such  sale. 
He  was  a  member  of  the  firm  of  W.  F.  Kornegay  &  Co.,  and 
is  their  assignee  of  the  cause  of  action  alleged  in  the 
complaint. 
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If  it  be  granted,  as  the  plaintiff  contends,  that  he  perfected 
a  lien  in  favor  of  his  debt,  as  allowed  by  the  statute  {The 
Code,  §§  1781-1784),  upon  the  vessel  which  he  seeks  to  sub- 
ject to  its  payment,  we  think  he  waived  and  abandoned  such 
lien  in  favor  of  the  Coasting  Company  mentioned,  and  all 
persons  claiming  under  and  through  it,  and  he  cannot  now 
have  benefit  of  it. 

The  defendants  allege  expressly  in  their  answers  that  the 
plaintiff  not  only  consented  to  a  sale  of  the  vessel  to  that 
company,  but  agreed  at  the  time  of  the  sale  to  accept  its 
notes,  secured  by  a  second  mortgage  of  the  property,  for  the 
amount  due  him  from  the  defendants  Styron  and  Duncan ; 
and  the  jury  find,  by  their  verdict,  that  he  did  so  agree,  and 
further,  that  he  assented  to  the  sale  when  made.  It  was 
clearly  competent  for  the  plaintiff  thus  to  abandon  his 
lien;  and,  having  done  so,  he  cannot,  in  good  conscience, 
insist  upon  enforcing  it— he  is  estopped  in  equity  from 
doing  so. 

It  is  no  suflScient  answer  to  say  that  the  notes  and  second 
mortgage  of  the  Coasting  Company  were  not  executed.  It 
agreed,  upon  a  suflBcient  consideration,  with  the  plaintiff  to 
execute  them,  and  as  it  failed  to  do  so — for  what  reason  does 
not  appear — he  might  have  had  his  remedy  against  it.  It 
does  not  appear  that  the  execution  of  them  was  made  a  con- 
sideration precedent  to  the  waiver,  and  it  is  found,  as  a  fact, 
that  the  plaintiff  assented  to  the  sale  It  may  be  that  he 
unwisely  agreed  to  abandon  his  lien— that  he  made  a  bad 
bargain  in  doing  so— but  if  so,  this  was  his  misfortune  or  his 
folly;  it  is  no  reason  why  he  should  be  allowed  to  re-assert 
his  lien  to  the  prejudice  of  innocent  purchasers,  nor  will  a 
court  of  equity  help  or  allow  him  to  do  so. 

Affirmed. 
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B.  B.  WINBORNE  v.  WILLIAM  DOWNING  et  al. 

Deeds — Construdiov — Husband  and  Wife — Constitution — 

Heirs —  Warranty — Fee-simple, 

1.  Prior  to  the  present  Constitution,  a  deed  by  husband  to  wife,  founded 

on  a  valuable  consideration,  was  upheld  in  equity. 

2.  A  deed  which  conveyed  "to  C.  D.  a  certain  parcel  of  land"  (describ- 

ing it)  contained  a  clause  as  follows:  "And  I  do  further  agree  to 
warrant  and  defend  the  title  of  the  same  to  her,  the  said  C.  D., 
her  heirs  or  assigns  forever,"  conveyed  a  fee-simple  estate. 

3.  Unless  this  construction  is  given,  the  words  "to  her  heirs,"  and  the 

term  "forever,"  would  be  meaningless. 

4.  Disorderly  arrangement  and  punctuation  may  be  disregarded  when 

necessary  to  get  the  intention  of  the  parties. 

This  was  a  civil  action,  tried  at  Fall  Term,  1889,  of 
Hertford  Superior  Court,  before  Brovni^  J.,  to  recover  the 
land  specified  in  the  complaint.  It  appears  that  the  defend- 
ants William  Downing  and  Celia  Downing  were  husband 
and  wife  before  and  after  the  1st  day  of  October,  1861 ;  that 
on  that  day  the  former  undertook  and  purported  to  execute 
to  his  said  wife  a  deed,  conveying  to  her  the  land  in  con- 
troversy, and  the  following  is  a  copy  of  such  parts  thereof  as 
need  be  reported  here: 

**That,  for  and  in  consideration  of  her  interest  in  the 
tract  of  land  known  as  the  Ilarr*  II  Farm,  it  being  the  same 
whereon  the  late  James  Harrell  lived  and  died,  I  do,  by 
these  presents,  exchange  and  convey  unto  the  said  Celia 
Downing  a  certain  piece  or  parcel  of  land,  bought  of  James 
P.  Howell,  lying,  situate  and  being  in  the  county  and  State 
aforesaid,  and  containing,  by  actual  survey,  seventy-one 
acres  and  twelve  poles,  bounded  as  follows,  &c.,  *  *  * 
with  all  and  every  improvement  there  belonging  to  him, 
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the  said  William  Downing;  and  I  do  further  agree  to  war- 
rant and  defend  the  title  of  the  same  to  her,,  the  said  Celia 
Downing,  her  heirs  assigns,  forever,"  &e. 

The  defendants  demurred  to  the  complaint,  and  assigned 
grounds  of  demurrer  as  follows: 

"1.  It  appears  that,  at  the  time  of  plaintiff's  purchase, 
the  lands  were  owned  in  fee-simple  by  Celia  Downing,  by 
virtue  of  the  deed  from  William  Downing  to  her  of  October, 
18G1. 

"2.  That  if  the  said  land  did  not  pass  to  the  said  Celia  by 
virtue  of  that  deed,  then  said  lands  were  the  property  of 
William  Downing  at  time  of  said  sale.  The  said  lands  were 
worth  less  than  $1,000 — were  the  only  lands,  or  interest  in 
lands,  owned  by  him.  He  was  entitled  by  law  to  have  his 
homestead  allotted  to  him  before  said  sale,  and  the  same 
was  not  so  allotted. 

"3.  That  it  appears  that  no  title  passed  to  the  plaintiff, 
by  virtue  of  said  sale." 

The  Court  sustained  the  demurrer,  and  gave  judgment 
accordingly. 

The  plaintiffs,  having  excepted,  appealed. 

Mr.  B.  B.  Winbome,  for  the  plaintiff. 

Mr,  W.  D.  Prudeny  for  defendant  (by  brief). 

Merrimon,  C.  J.:  The  husband  could  not,  anterior  to  the 
present  Constitution,  make  a  deed  conveying  real  estate  to 
his  wife,  valid  at  laWy  but  it  is  properly  conceded  by  the 
appellant  that  j^uch  a  deed  would  be  upheld  in  equity  if  the 
same  were  founded  upon  a  valuable  consideration.  Iluntly 
V.  Ilunily,  8  Ired.  Eq.,  250;  Garner  v.  Gamer,  Busb.  Eq.,  1; 
WaUon  v.  Parish,  95  N.  C,  259. 

The  consideration  of  the  deed  in  question  from  the  defend- 
ant William  Downing  to  his  wife  was  a  valuable  one,  and 
hence  that  deed  must  be  upheld  as  sufficient  and  efficient 
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against  the  plaintiff  in  this  action,  unless,  as  he  contends, 
the  deed  conveyed  to  the  wife  but  a  life-estate  in  the  land. 
He  insists  that,  in  that  case,  he  is  entitled  to  recover,  because 
it  appears  that  the  wife  died  after  the  execution  of  the  deed 
of  the  Sheriff  to  him,  and  before  ihe  bringing  of  this  action; 
and  because,  further,  the  Sheriff's  deed  conveyed  to  him  the 
reversion  of  the  husband. 

We  think  the  deed  to  the  wife  mentioned  was  intended 
to,  and  did,  in  equity,  convey  to  her  the  fee-simple  estate  in 
the  land.  It  purports  to  convey  the  land  and  "  to  warrant 
and  defend  the  title  of  the  same  to  her,  the  said  Celia  Down- 
ing, her  heirs  and  assigns  forever."  This  clause  of  war- 
ranty as  to  "  her  heirs,"  and  the  term  "  forever,"  would  be 
useless  and  meaningless,  if  it  was  intended  that  she  should 
have  but  a  life-estate.  The  purpose  thus  clearly  appearing, 
the  deed  must  be  so  interpreted  as  to  effectuate  that  purpose, 
if  there  are  apt  words  and  phraseology  in  it  that  will  allow 
of  such  interpretation 

There  are  such  words.  There  are  words  of  inheritance 
applicable  to  the  wife,  the  bargainee  in  the  deed,  that  have 
no  sensible  meaning  or  proper  application  otherwise.  The 
deed  is  disorderly  and  informal ;  the  clause  of  warranty  and 
the  habendum  clause  are  confusedly  placed  together,  but 
for  this,  the  connection  between  the  words  "to  her,  the  said 
Celia  Downing,  her  heirs  and  assigns  forever,"  would  be 
orderly  and  appear  to  serve  their  proper  purpose  in  convey- 
ing the  fee.  Thus  applying  them,  the  deed  must  be  read 
thus:  "with  all  and  every  improvement  there  belonging  to 
him,  the  said  William  Downing,  *  *  *  to  her,  the  said 
Celia  Downing,  her  heirs  or  assigns  forever."  How  the 
exact  punctuation  appears  in  the  deed,  or  whether  there  is 

• 

any  at  all,  does  not  appear  to  us,  but  if  need  be,  the  punc- 
tuation will  be  disregarded  in  order  to  effectuate  the  pur- 
pose clearly  appearing.  There  are  numerous  cases,  very  like 
the  present  one,  that  fully  sustain  the  interpretation  we  have 
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given  the  deed  in  question.  Bunn  v.  WellSy  94  N.  C,  67; 
Ricka  V.  Pulliam^  94  N.  C,  225;  Graybeal  v.  Davis,  95  N.  C, 
508;  Hicks  v.  JB?x^ioc^-,  96  N.  C,  164. 

It  thus  appears  that  the  defendant  William  Downing  had 
no  interest  in  the  land  the  Sheriff  undertook  and  purported 
to  sell  and  convey  to  the  plaintiff  at  the  time  of  the  sup-, 
posed  sale,  and  therefore  the  latter  has  no  title  thereto  and  is 
not  entitled  to  recover. 

Affirmed. 


J.  C.  NIXON  v.  J.  C.  McKINNEY  and  THOMAS  B.  ROLLINS. 

Evidence — Intent — Fraud — Transaction  with  Deceased 

Persons — General  Clmracter. 

1.  Upon  the  trial  of  an  action  involving  the  bona  fides  of  a  deed  con- 

veying land,  it  was  in  evidence  that  both  parties  claimed  under 
one  C. — the  plaintiff  through  execution  sale,  the  defendant  by 
private  sale.  0.  died  pending  suit,  but  his  deposition,  taken  on 
behalf  of  the  defendant,  was,  without  objection  of  the  plaintiff, 
admitted,  in  which  he  testified  in  relation  to  the  circumstances 
of  the  alleged  fraudulent  sale  and  conveyance  of  defendant:  Held, 
that  under  the  last  clause  of  g  Si90,  The  Code,  the  defendant  became 
a  competent  witness  in  his  own  behalf,  in  respect  to  the  same 
transaction. 

2.  While  evidence  of  the  intent  of  a  party  to  a  deed  is  never  compe- 

tent for  the  purpose  of  changing  its  obvious  meaning,  or  adding 
new  provisions  when  its  meaning  is  clear,  nevertheless  where  it  is 
material  to  ascertain  whether  a  grantor  acted  in  good  faith  in 
executing  a  deed,  or  the  motives  of  the  grantee  in  taking  benefit 
under  ic,  the  evidence  of  such  grantor  or  grantee  is  competent 
upon  the  question  of  intent. 

B.  Particular  facts  are  inadmissible  to  prove  general  character. 

This  was  an  Action  for  the  Possession  of  Land,  brought 
against  the  defendant  McKinney,  tenant  in  possession,  and 
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defended  by  his  landlord,  T.  B.  Rollins.  It  was  tried  at 
November  Term,  1889,  of  the  Superior  Court  of  Harnett 
County,  before  Ar'mfieldy  J. 

The  issues  and  responses  were : 

1.  Was  the  deed  from  C.  H.  Cofield  to  T.  B.  Rollins  made 
to  hinder,  delay,  or  defraud  creditors  of  C.  H.  Cofield? 
Ans.  Yes. 

2.  Was  T.  B.  Rollins  a  purchaser  of  the  land  in  contro- 
versy for  value,  and  without  notice  of  any  fraud  in  said 
purchase?    Ans.  Yes. 

3.  Is  plaintiff  the  owner  in  fee  of  said  land  and  entitled 
to  the  possession  thenof ?     Ans.  No. 

4.  What  damage  has  plaintiff  sustained  by  reason  of  the 
detention  of  said  land  bv  defendant?     Ans.  None. 

The  plaintiff  and  defendant  Rollins  both  claimed  title  to 
the  locu8  in  quo  under  one  C.  11.  Cofield — the  plaintiff  by 
mesne  conveyances  from  the  purchaser  at  an  execution  sale 
under  a  judgment  in  favor  of  F.  F.  Blalock  against  Cofield, 
which  was  obtained  at  Spring  Term,  1882,  of  Harnett 
Superior  Court,  and  docketed  therein  February  24,  1882. 
Summons  issued  in  the  Blalock  suit  January  13,  1880,  and 
was  served  on  defendant  in  that  case  February  4,  1880; 
execution  issued  on  the  Blalock  judgment  28th  of  February, 

1882,  under  which  the  Sheriff  of  Harnett  County  levied  on 
the  locus  m  quo  and  returned  that  execution  without  sale. 
An  alias  execution  was  issued  under  which,  on  February  21, 

1883,  the  Sheriff  sold,  when  W.  E.  Murchison  became  the 
purchaser,  and  transferred  ins  bid  to  F.  McK.  Murchison, 
to  whom  the  Sherifl  of  Harnett  County  executed  a  deed. 
F.  McK.  Murchison,  prior  to  the  commencement  of  this 
action,  conveyed  a  deed  for  the  locus  in  quo  to  the  plaintiff 
Nixon. 

The  defendant  Rollins  claimed  title  under  Cofield  bv  a 
deed  to  him,  dated  May  1,  1880,  and  registered  June  24, 
1880,  prior  to  the  docketing  of  the  Blalock  judgment  against 
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Cofield,  and  this  deed  the  plaintiff  read  in  evidence  before 
resting  his  case. 

The  plaintiff,  after  introducing  the  judgment  and  execu- 
tion in  the  Blalock  suit,  under  which  the  locus  in  quo  was 
sold  and  purchased  by  his  grantor,  offered  both  parol  and 
documentary  evidence  tending  to  prove  that  on  May  1st, 
1880,  Cofield  was  insolvent,  and  tending  to  attack  the 
deed  from  him  to  the  defendant  Rollins  as  being  fraudu- 
lent and  intended  to  hinder,  delay  and  defraud  the  cred- 
itors of  Cofield.  The  plaintiff  also  offered  evidence  that  the 
defendant  Rollins  was,  at  the  time  of  taking  the  deed  from 
Cofield,  his  son-in-law,  and  tending  to  show  that  he  had 
opportunities  of  knowing  his  insolvent  condition;  and  that 
the  financial  embarrassment  of  Cofield  became  publicly 
known  in  Harnett  County  before  the  execution  of  the  deed 
to  Rollins. 

The  defendant  claimed  to  be  a  bojia  fide  purchaser  for 
value  and  without  notice  of  any  fraudulent  intent  on  the 
part  of  Cofield,  and  offered  evidence  tending  to  establish  this 
defence;  and  after  plaintiff  had  introduced  his  evidence  and 
rested,  he  introduced  the  deposition  of  Cofield — who  died 
since  the  commencement  of  this  action — which  had  been 
taken  in  behalf  of  the  defendant.  In  this  deposition  Cofield 
testified :  "About  one  year  after  I  conveyed  the  175  acres  to 
T.  B.  Rollins  I  sold  to  him  a  52-acre  tract  for  sixty  dollars, 
and  received  the  cash  from  T.  B.  Rollins,  and  said  sale  was 
not  made  in  fraud  of  Mrs.  Fannie  Blalock  or  any  other  per- 
son, but  was  bona  fide  and  for  full  and  valuable  considera- 
tion, it  being  land  of  very  inferinr  character,  being  very 
hilly,  poorly  timbered,  light  and  inferior  soil,  and,  according 
to  my  opinion,  it  sold  for  its  value,  and  that  it  would  not 
have  brought  more  at  public  sale  for  cash." 

Plaintiff  objected  to  the  reading  of  the  deposition  to  the 
jury,  because  the  witness  undertakes  to  give  in  evidence  con- 
clusions of  law,  such  as  saying  the  deed  to  Rollins  was  "/>o/ia 
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Jid€j  and  not  made  in  fraud  of  Mrs.  Blalock  or  any  other  per- 
son," &c.,  whereas  it  was  only  competent  for  him  to  speak  of 
the  facts  from  which  the  character  of  the  transaction  might 
be  inferred  by  the  jury.  Objection  was  overruled,  and  the 
whole  of  the  deposition  was  read  to  the  jury,  and  plaintiff 
excepted. 

The  defendant  was  introduced  as  a  witness  in  his  own 
behalf,  and  plaintiff  objected  to  his  being  allowed  to  testify 
as  to  any  transaction  or  communication  between  him  and 
Cofield.  The  Court  overruled  plaintiff's  objection,  and  Rol- 
lins testified,  among  other  things,  as  follows: 

"  I  am  a  son-in-law  of  C.  H.  Cofield.  I  gave  him  sixty 
dollars  cash  for  the  land  {locus  in  quo).  I  think  I  gave  full 
value.     It  was  a  real  transaction." 

Rollins  was  further  permitted,  notwithstanding  plaintiff's 
objection,  to  testify  as  to  his  own  intention  as  follows: 

"  It  was  not  my  intention  to  defraud  anybody." 

Rollins  also  testified  that  he  had  no  knowledge  of  any 
fraud  on  the  part  of  Cofield,  and  no  knowledge  of  the  Bla- 
lock suit  until  during  its  pendency,  and  after  he  had  pur- 
chased this  land ;  that  he  resided  in  Wake  County  at  the 
time,  and  he  allowed  Cofield  to  remain  upon  the  land 
because  he  was  old  and  poor  and  was  his  father-in-law,  but 
there  was  no  prior  stipulation  or  arrangement  to  that  effect. 
There  was  no  agreement  for  rent,  and  Cofield  paid  none. 

There  was  testimony  of  other  witnesses  that  $60  was  a  fair 
price  for  the  land. 

Plaintiff  excepted. 

On  cross-examinfetion,  a  witness  for  plaintiff,  in  response 
to  (juestions  put  to  witness  by  defendant's  counsel,  testi- 
fied, without  objection,  that  Cofield  was  a  member  of  the 
Legislature,  County  Commissioner  and  a  Director  in  the  Pen- 
itentiary Board,  and  stood  very  high. 

On  re-direct  examination  of  this  witness,  the  plaintifi^ 
ottered  to  prove  in  reply  to  defendant's  cross-examination 
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that,  on  a  former  trial  between  Nixon,  the  plaintiff,  and 
Cofield  and  defendant  Rollins,  about  another  tract  of  land, 
it  was  testified  that  said  Cofield  had  forged  a  deed. 

Defendant  objected.  The  Court  sustained  the  objection, 
and  plaintiff  excepted. 

This  witness,  however,  was  allowed  to  state  in  response  to 
a  question  on  the  re-direct  examination,  that  he  did  not 
think  that  Cofield  possessed  that  high  character  at  the  latter 
part  of  his  life. 

There  was  no  exception  to  the  charge.  After  verdict, 
plaintiflF  moved  for  a  new  trial  on  the  foregoing  exceptions 
to  evidence.  Rule  for  new  trial  discharged.  Judgment  was 
rendered  in  favor  of  defendant  for  costs,  from  wLich  plaintiff 
appealed. 

Messrs.  W.  A.  Guthrie  and  W.  E.  MiirchisoUj  for  the  plaintiff. 
Mr.  R.  P.  BvxtOHy  for  defendant. 

AvKRY,  J. — after  stating  the  facts:  It  is  not  necessary  to 
pass  upon  the  exception  to  so  much  of  the  deposition  of  C. 
H.  Cofield,  the  bargainor  in  the  deed  alleged  to  be  fraudu- 
lent, as  bears  upon  the  question  of  his  good  faith  in  execu- 
ting it.  The  finding  of  the  jury  in  response  to  the  first  issue, 
that  it  was  made  to  defraud  his  creditors,  eliminates  from 
this  discussion  the  competency  of  testimony  that  was  palpa- 
blv  harmless  unless  the  answer  to  that  issue  had  been  **  No." 

The  deposition  of  Cofield  was  offered  for  the  defendants, 
and  omitting  all  that  was  the  subject  of  exception,  his  testi- 
mony, that  he  sold  the  land  to  T.  B.  Rollins  for  sixty  dollars, 
which  was  a  "full  and  fair  consideration,"  was  allowed  to  go 
to  the  jury  without  objection.  He  was  the  acknowledged 
common  source  of  title.  The  defendant  Rollins  claimed  from 
him  directly  by  virtue  of  the  deed  of  May  1st,  1880,  while 
the  plaintiff  claimed  through  mesne  conveyances  from  a 
purchaser  at  Sheriff's  sale,  made  February  21st,  1883,  under 
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a  judgment  rendered  against  Cofield  at  the  Spring  Term, 
1882,  of  the  Superior  Court  of  Harnett  County.  The  objec- 
tion, therefore,  to  allowing  the  defendant  Rollins  to  testify, 
at  a  subsequent  stage  of  the  trial,  that  he  paid  Cofield  sixty 
dollars  for  the  land,  and  that  was  full  value,  is  not  tenable, 
because  "the  testimony  *  *  *  of  the  deceased  per- on'' 
(Cofield)  had  been  "given  in  evidence  concerning  the  same 
transaction"  (the  price  paid  and  its  inadecjuacy),  and  this 
case  comes  within  the  exception  contained  in  the  last  clause 
of  §590  of  Th^Code. 

Testimony  as  to  the  private  intention  of  a  person  when  he 
executes  a  deed,  is  never  competent  for  the  purpose  of  chang- 
ing its  natural  and  obvious  meaning,  or  adding  new  provis- 
ions, when  its  meaning  is  clear;  but  an  ambiguous  instru- 
ment can  be  construed  by  a  parol  testimony  that  does  not 
contradict  it  2  Whart.  on  Ev.,  §§  935  to  939.  Where,  how- 
ever, it  is  material  to  know  whether  a  grantor  acted  in  good 
faith  in  making  a  deed,  or  the  motives  of  the  grantee  in 
taking  the  benefit  of  the  conveyance,  it  is  now  an  established 
rule  that  either  may  testify  as  to  his  intent  in  the  transaction. 
Usually,  circumstances  that  take  a  wide  range,  are  deemed 
admissible  to  throw  suspicion  upon  such  transactions  and 
impeach  the  integrity  of  the  parties  to  them,  and  if  a  witness 
is  competent  to  speak  at  all,  his  mouth  cannot  be  sealed  as 
to  a  question  of  which  he  has  peculiar  knowledge,  and  upon 
which  the  whole  case  depends.  The  rule  has  been  laid  down 
as  a  general  one,  applicable  alike  in  civil  and  criminal  cases, 
that  a  party  will  be  allowed  to  testify,  whenever  his  intent 
is  material,  subject  to  the  exception  already  stated,  that  the 
evidence  is  not  admissible,  to  vary  the  terms  of  a  written 
instrument  by  which  he  is  bound.  Whart.  on  Ev.,  §§33, 
482,  935;  Bedell  v.  Chase,  34  N.  Y  ,  380;  Tracy  v.  McMamis, 
38  N.  Y.,  257;  Whart.  on  Horn.,  §520. 

Particular  facts  are  not  admissible  to  prove  the  reputation 
of  a  party  or  witness  to  be  either  good  or  bad,  for  the  reasons 


FEBRUARY  TERM,  1890.  29 


FORTESCUE  V.  Crawford 


that  they  do  not  necessarily  tend  to  establish  a  general 
character;  that  they  confuse  tlie  jury  by  raising  collateral 
iasw  s,  and  especially  that  a  party  is  presumed  to  be  ready 
to  defend  his  own  general  reputation  or  that  of  his  witnesses, 
but  not  to  meet  specific  charges  against  either  without 
notice.  Peterson  v.  Morgan^  IK)  Mass.,  350;  Whart.  on  Ev., 
§56;  State  v.  Ballard,  100  N.  C,  486;  Barton  v.  Alorphes, 
2  Dev.,  520. 

We  think  that  there  is  no  error  in  sustaining  the  objec- 
tion to  the  testimony  which  plaintiff  sought  to  elicit  on  the 
cross-examination  of  Grady,  to  the  effect  that  some  witness 
had  testified  on  the  trial  of  another  action  that  C.  H.  Cofield 
had  forged  a  deed.  The  evidence  offered  was  not  only 
incompetent  upon  the  grounds  just  stated,  but  was  amenable 
to  the  further  objection  that  it  was  mere  hearsay. 

No  error.  Affirmed. 


W.  H.  FORTESQUE  et  al.  v.  CHARLES  CRAWFORD. 

Vendor  and  Vendee  —  Staiute  Frauds  —  Contract  —  Evidence — 

Issues — Registration. 

1.  Parol  evidence  is  not  admissible  to  prove  the  terms  of  a  verbal  agree- 
ment to  convey  land  when  the  party  against  whom  it  is  asserted 
denies  its  existence. 

3.  Nor  will  a  receipt  containing  no  description  of  the  land,  but  simply 
reciting  that  the  money  was  the  balance,  or  on  account  of  land, 
be  sufficient  to  admit  parol  evidence  in  support  of  the  agree- 
ment. 

3.  A  survey  and  plat  of  the  land,  made  under  the  direction  of  the  alleged 
vendor,  containing  no  reference  to  the  receipt  alleged  to  have  been 
given  for  the  purchase-money,  will  not  be  sufficient  to  uphold  the 
agreement ;  nor  will  parol  evidence  be  received  to  connect  it  with 
such  receipt. 
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4.  Formerly  all  contracts,  or  memoranda  purporting  to  be  contracts,  to 

convey  lands,  were  required  by  The  Code,  SJ1245,  to  be  registered 
before  they  could  be  admitted  in  evidence.  Qucerey  whether  this 
requirement  is  dispensed  with  by  ch.  147,  Laws  1885. 

5.  In  an  action  to  recover  possession  of  land,  the  defendant  set  up  a 

parol  contract  by  the  plaintiff  to  convey,  which  was  denied:  Held, 
that  it  was  improper  to  submit  to  the  jury  an  issue  in  respect  to 
the  making  of  such  contract:  and  the  only  i^suen  which  ought  to 
have  been  submitted  were  the  amount  of  payments  made  by  the 
vendee,  and  the  value  of  the  betterments  placed  by  him  on  the 
property^  and  of  the  rents  and  profits  with  which  he  should  be 
charged. 

Civil  action,  tried  at  February -Term,  1889,  of  Beaufort 
Superior  Court,  Boykin^  J.,  presiding. 

The  plaintiffs  sued  to  recover  the  possession  of  the  tract 
of  land  described  in  their  coniplaini. 

The  defendant  admitted  he  was  in  possession,  but  in  resist- 
ance to  plaintiffs*' demand  set  up  a  parol  contract  between 
himself  and  the  ancestor  of  the  plaintiffs,  whe  eby  the  latter 
agreed  to  sell  and  convey  the  land  to  the  former  for  the  sum 
of  one  hundred  and  twenty-five  dollars;  that,  by  virtue  of 
this  agreement,  he  (defendant)  had  entered,  made  improve- 
ments and  paid  the  greater  portion  of  the  purchase-money. 
He  produced  in  evidence— the  plaintiffs  objecting — the 
receipts  and  plat  of  the  survey  set  out  and  referred  to  in 
the  opinion  of  the  Court,  and  demanded  judgment  that  the 
plaintiffs,  upon  payment  of  any  balance  which  might  be 
found  due  upon  the  contract  of  sale,  be  directed  to  convey; 
or,  if  he  was  not  entitled  to  such  conveyance,  that  the 
amount  he  had  paid  thereon,  and  the  value  of  the  improve- 
ments he  had  made,  be  ascertained  and  declared  a  lien,  &c. 

The  issues  submitted  by  the  Court — the  plaintiffs  except- 
ing— with  the  responses  thereto,  were: 

1.  Did  Gilbert  Hale  contract  und  agree  in  1872  or  1873  to 
convey  to  the  defendant  the  land  described  in  the  complaint, 
and  did  he  have  the  same  surveyed,  marked  and  defined,  and 
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put  the  description  then  of  in  writing,  and  has  the  defend- 
ant been  in  possession  under  said  contract  up  to  the  begin- 
ning of  this  action?    Answer,  *  Yes." 

2.  Did  Gilbert  Hale  execute  and  deliver  to  the  defendant 
the  paper- writing  set  forth  in  the  answer?   Answer,  "  Yes." 

3  What  amount  did  the  defendant  agree  to  pay  Gilbert 
Hale  for  the  land  in  controversy?     Answer,  "  $125." 

4  What  amount,  if  any,  is  due  the  said  Hale  on  account 
of  the  purchase-money  for  the  land?     Answer,  "$10." 

Thereupon  the  Court  adjudged  that  the  plaintiffs,  upon 
the  payment  of  the  balance  found  to  be  due  from  the  defend- 
ant, should  convey  to  him  the  lands  in  controversy,  from 
which  plaintiffs  appealed. 

Messrs.  J.  H.  Small  and  W,  B,  Rodman^  Jr.,  for  the  plaintiffs. 
Mr.  Charles  F.  Warren^  for  the  defendant. 

Clark,  J.:  The  issues  arise  upon  the  pleadings.  The 
Code,  §391 ;  WHght  v.  Cain,  93  N.  C,  296;  Pafton  v.  Railroad, 
96  N.  C,  455.  There  are  no  allegations  in  the  pleadings  which 
suggest  the  matter  set  out  in  the  first  issue,  and  an  issue 
cannot  be  raised  by  evidential  facts.  Miller  v.  Miller,  89 
N.  C,  209.     It  was  error  to  submit  it  to  the  jury. 

The  defendant  alleges  in  his  answer  that,  "Gilbert  Hale, 
ancestor  of  jjlaintiffs,  in  1874  contracted,  by  parol,  to  sell 
said  land  to  him  for  $125,"  and  that  he  made  sundry  pay- 
ments and  took  therefor  the  receipts  which  are  set  out  in 
the  answer.  All  this  is  denied  by  plaintiff  in  his  replica- 
tion. Parol  testimony  was  incompetent  to  |)rove  the  alleged 
agreement.  Holler  v.  Richards,  102,  N.  C,  545.  The  contract 
alleged  in  the  answer  being  denied,  the  defendant  must 
produce  legal  evidence  thereof,  and  an  agreement  to  convey 
land  cannot  be  shown  by  parol  proof.  Allen  v.  Chamhers,  4 
Ired.  Eq.,  125;  Gulley  v.  Macy,  84  N.  C.,434;  Bonhavi  w  Craig, 
80  N.  C,  224.     As  the  law  requires  such  contract  to  be  in 
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writing,  the  writing  is  not  only  the  best,  but  the  only  admis- 
sible evidence.     Morrison  v.  Baker,  81  N.  C,  76. 

The  defendant  offered  the  following  paper-writings,  which 
were  set  out  in  the  answer.  To  their  ndmi^^sion  in  evidence 
the^ plaintiffs  excepted: 

"Charles  Crawford. 

Land $125  00 

Paid 61  58 

Balance  due %  63  42 

"Gilbert  Hale. 
*' January  1st,  1875." 

"$10.68. 

"  Received  of  Charles  Crawford,  ten  dollars  and  sixty-eight 
cents  on  account  of  his  land,  balance  due  him  in  settle- 
ment to  this  date.  Gilbert  Hale. 

"  March  23d,  1876." 

These  receipts  were  too  vague  and  indefinite  to  admit 
parol  testimony  to  locate  the  land.  Breaid  v.  Murtger,  88  N.  C, 
297 ;  Plummer  v.  Owens,  Busb.  Eq.,  254 ;  Capps  v  HoU,  5 
Jones  Eq.,  153;  Murdoch  v.  Anderson,  4  Jones  Eq.  77.  The 
defendant  endeavored  to  help  out  the  insufficiency  of  the 
description  by  testimony  of  one  Church  Moore,  which  was 
that  Hale  had  the  lines  run  and  chopped,  and  that  Robinson, 
the  surveyor,  wrote  out  a  description  of  the  land  by  direc- 
tion of  Hale,  signed  the  same  and  delivered  it  to  Hale. 
This  paper  has  been  lost,  but  admitting  proof  of  its  contents 
as  secondary  evidence,  it  was  a  mere  description  of  the  land, 
with  nothing  on  its  face  referring  to,  or  connecting  it  with, 
the  receipts  above  set  out.  To  connect  it  with  them  by 
parol  evidence  is  inadmissible.  Mayer  v.  Adrian,  77  N.  C,  83 ; 
3  Pars.  Cont.,  17.     If  the  receipts  had  been  sufficient  as 
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memorandums  of  a  contract  to  convey,  it  would  have  been 
error  formerly  to  admit  them  in  evidence,  after  objection, 
unless  registered.  The  Code,  §  1245;  White  v.  Holly,  91  N.  C, 
67.  Whether  the  same  construction  will  be  placed,  as 
between  the  parties  upon  a  contract  to  convey,  under 
ch.  147,  Acts  1885,  which  repeals  and  is  substituted  for 
The  Code,  §  1245,  we  need  not  now  decide. 

It  was  error  not  to  charge  the  jury,  as  requested  by  the 
plaintiffs,  "that  the  receipts  introduced  are  too  indefinite  to 
admit  parol  testimony  to  locate  the  land  mentioned  therein, 
and  they  are  no  evidence  of  any  contract  to  convey  the  land 
described  in  the  complaint." 

The  plaintifiFs,  upon  the  issues  found,  tendered  a  judgment 
decreeing  the  plaintiffs  to  be  the  owners  of  the  land;  that 
the  parol  contract  was  not  binding  in  law ;  that  the  defend- 
ant recover  of  the  plaintiffs  the  sum  of  $115,  being  the 
amount  found  by  the  jury  to  have  been  paid  by  defendant 
on  the  purchase-money,  and  declaring  the  same  a  lien  on  the 
land,  and  that  no  execution  issue  for  possession  of  the  land 
till  said  sum  is  paid,  and  directing  that  rents  and  profits  and 
value  of  betterments  placed  on  the  land  be  ascertained  by  a 
reference,  and  that  the  plaintiffs  recover  costs.  The  Court 
refused  to  sign  this  judgment  in  favor  of  the  defendant, 
upon  which  plaintiffs  again  excepted. 

The  first  issue  was  improperly  submitted,  and  no  legal 
evidence  was  offered  in  support  of  it.  The  defendant  hav- 
ing pleaded  a  contract  by  parol,  and  plaintiff  having  denied 
any  agreement,  the  only  issues  that  could  be  submitted  were 
as  to  the  amount  of  the  purchase-money  paid  by  defendant, 
and  the  value  of  rents  and  profits  and  betterments.  The 
judgment  given  should  be  set  aside,  and  the  plaintiffs  are 
entitled  to  have  judgment  entered  below,  upon  the  verdict 
as  rendered,  of  the  tenor  of  that  offered  by  them,  except  that 
defendants    are    entitled    to   interest   upon    the  purchase- 
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money,  and  that  either  party  is  entitled  to  have  the  issue  as 
to  rents  and  profits  and  value  of  betterments  assessed  by  the 
jury,  instead  of  by  a  referee,  if  they  shall  so  choose.  The 
Code,  §§  473-486 ;  Daniel  v.  Orumpl&r,  75  N.  C,  184. 

Let  this  be  certified  that  further  proceedings  be  had  in 
conformity  with  this  opinion. 

Error. 


♦ALBEMARLE  LUMBER  COMPANY  V.  THOMAS  P.WILCOX.  Sheriff. 

Contract — Sale — Delivery — Damages. 

1.  When  C.  agrees  to  deliver  on  board  plaintifTs  schooners  at  certain 

landings  lumber  every  month  till,  in  the  aggregate,  it  shall  amount 
to  4.500,000  feet,  with  the  further  stipulation  that  such  cargo  shall 
be  shipped  from  the  landing  to  Elizabeth  City  at  plaintiff 's  risk,  and 
there  measured,  inspected  and  paid  for:  Held,  that  the  plaintiff 
was  entitled  to  recover  two  cargoes,  so  shipped,  in  an  action  of 
claim  and  delivery  brought  against  a  creditor  of  C,  who  had 
caused  one  cargo  to  be  seized  before,  and  the  other  after,  being  dis- 
charged at  Elizabeth  City,  under  a  warrant  of  attachment  issued 
in  an  action  against  C. 

2.  When  property  purporting  to  be  sold  is  so  separated  as  to  be  fully  iden- 

tified and  distinguished  from  other  property  of  like  kind,  and  the 
price  is  certain,  or,  by  the  terms  of  agreement,  can  be  ascertained 
(as  in  our  case  by  measurement  and  inspection),  the  payment  of 
any  part  of  the  price  as  earnest  money,  or  by  note  in  lieu  of  it, 
or  the  delivery  of  the  property,  postponing  the  settlement  until 
the  quantity  can  be  definitely  determined,  makes  the  sale  com- 
plete. 

3.  Where  there  is  an  actual  delivery,  but  no  distinct  agreement  as  to 

the  exact  price  of  an  article,  and  no  means  provided  of  making 
it  certain,  the  title  does  not  pass,  and,  if  the  person  consume  the 
article  so  delivered  to  him,  he  becomes  liable  on  an  implied  prom- 
ise to  pay  the  reasonable  value,  but  not  by  force  of  the  inchoate 
contract  to  sell. 


*Head- notes  by  Avery,  J. 
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This  was  an  action  brought  to  recover  two  cargoes  of 
lumber  seized  by  the  defendant,  who  was  Sheriff,  by  virtue 
of  an  attachment,  and  tried  before  Brown,  J.,  at  the  Fall 
Term,  1889,  of  the  Superior  Court  of  Pasquotank  County. 
The  testimony  was  as  follows : 

Calvin  Conard  testified  as  follows  to  contract,  dated  July  26, 
1888:  "I  contracted  in  said  writing  to  sell  plaintiff  4,500,000 
feet  of  lumber.  In  pursuance  thereof,  I  shipped  two  car- 
goes last  January,  on  schooners  Hill  and  &ud,  from  Smith's 
Creek,  Pamlico  County,  at  mills  of  Harrison  &  Betts.  The 
Hill's  cargo  was  shipped  January  29,  1889,  and  the  Scud's 
on  January  31,  1889.  The  entire  lumber  was  delivered  to 
plaintiff's  company  on  board  said  vessels  at  Smith's  Creek, 
and  the  delivery  was  there  made.  It  was  not  measured 
there;  settlement  was  to  be  made  by  measurement  and 
inspection  at  Elizabeth  City.  I  had  taken  the  cut  of  Har- 
rison &  Betts'  mills  for  1889  at  $7.50  per  thousand  feet.  I 
received  the  bill  of  lading  for  the  lumber  about  four  days 
after  shipment,  and  I  at  once  endorsed  the  same  to  plaintiff. 
The  plaintiff  took  the  responsibility  and  risk  of  shipment 
from  Smith's  Creek  to  Elizabeth  City.  I  am  not  sure  that 
I  received  bill  of  lading  before  12  m.,  February  4,  1889. 
But  as  soon  as  I  received  it  I  indorsed  it  and  handed  it  to 
plaintiff's  secretary.  I  had  not  received  the  payment  from 
plaintiff  when  the  attachments  were  levied.  I  was  in  Phila- 
delphia when  vessels  were  loaded  at  Smith's  Creek." 

Charles  Bell  testified:  "The  Scud  arrived  at  Elizabeth 
City  February  1,  1889,  and  the  Hill  on  February  2, 
1889.  The  lumber  was  put  on  the  wharf  of  the  Albemarle 
Lumber  Company,  the  plaintiff.  When  the  Sheriff  levied 
the  attachment,  the  lumber  was  in  the  Hill,  the  vessel 
then  laying  at  the  wharf.  The  Scvd  had  been  discharged. 
The  Hill  contained  53,629  feet  in  cargo,  and  the  Scud 
74,269  feet.  I  am  plaintiff's  agent  at  Elizabeth  City;  head 
office  is  in  Philadelphia;  lumber  worth  $8.50  per  thousand 
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feet.  Plaintiff  paid  the  freight — $1.40  per  thousand  feet. 
The  lumber  had  not  been  counted  or  inspected  when  the 
attachment  was  levied." 

T.  P.  Wilcox  testified  for  defendant:  "  I  seized  the  lumber 
under  the  attachment  and  papers  in  evidence  at  the  date 
thereon  stated  (February  4,  1889)  in  the  return,  and  the 
plaintiff  took  it  under  proceedings  in  claim  and  delivery 
in  this  cause." 

Defendant  introduced  record  of  suit  and  attachment  pro- 
ceedings in  favor  of  Harrison  &  Beits  v.  Calvin  Canard. 

The  Court  charged  the  jury  that  if  there  had  been  a  bona 
fide  and  actual  delivery  of  the  lumber  to  the  plaintiff  under 
a  contract  of  sale  and  for  valuable  consideration  at  Smith's 
Creek,  and  before  attachment  levied,  then  the  plaintiff  would 
accjuire  a  title  thereto,  although  it  had  not  paid  Conard  for 
it;  that  if  the  jury  believed  the  testimony,  the  plaintiff 
was  entitled  to  a  favorable  response  upon  the  issue. 

The  defendant  asked  the  Court  to  charge  the  jury — 

1.  That  if  they  believed  the  lumber  sold  by  Calvin  Conard 
to  plaintiff  was  to  be  shipped  by  Conard,  from  Smith's 
Creek  to  Elizabeth  City,  and  there  counted,  measured  and 
inspected,  and  afterwards  settlement  to  be  made  on  basis  of 
said  account  and  measurement  in  cash,  and  the  same  had  not 
been  counted,  inspected  and  settled  for  at  the  time  the  attach- 
ment was  levied  and  seized  by  the  defendant  Sheriff,  title 
did  not  pass  to  plaintiff,  and  it  cannot  recover. 

Court  refused,  and  defendant  excepted. 

2.  That,  upon  all  the  facts  being  admitted,  the  title  to  said 
lumber  did  not  pass  to  plaintiff,  and  plaintiff  cannot 
recover. 

Court  refused,  and  defendant  excepted. 
The  verdict  was  as  follows,  viz.  : 

1.  Is  the  plaintiflF  the  owner,  and  entitled  to  the  possession, 
of  the  lumber  described  in  complaint?    Ans.  Yes. 

2.  What  was  the  value  of  said  lumber?    Ans.  $1,087.13. 
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There  was  a  verdict  and  judgment  for  plaintiff.  Defend- 
ant excepted  to  the  ruling  of  the  Court  refusing  to  charge 
as  requested,  and  to  the  charge  as  made,  and  assigned  the 
same  as  error,  and  appealed. 

Agreement,  made  this  the  26th  day  of  July,  1888,  by  and 
between  Calvin  Conard,  of  this  city  and  county  of  Phila- 
delphia, Pa.,  of  the  first  part,  and  the  Albemarle  Company, 
of  Elizabeth  City,  N.  C,  of  the  second  part :  Witnesseth,  that 
the  said  party  of  the  first  part  hereby  sells  to  the  party  of 
the  second  part,  and  the  said  party  of  the  second  part  hereby 
purchases  from  the  party  of  the  first  part,  the  following  Log 
Run  N.  C.  Lumber,  culls  and  thin  boards  out,  as  hereinafter 
described,  to  be  loaded  at  the  respective  mills,  and  delivered 
free  on  board  vessels,  viz. :  Delivered  free  on  board  vessels 
at  point  of  shipment,  1,500,000  feet  "  Smith's  Creek"  Lumber 
(Harrison  &  Betts),  $7.50  per  M. ;  1,500,000  feet  "  New  Berne" 
(Blades  &  Bra),  $7.75  per  M. ;  1 .500,000  feet  "  Pamlico  Lum- 
ber" Co.,  Blount  Creek,  $8  per  M.  All  the  above  lumber  to 
be  counted  and  inspected  at  Elizabeth  City,  and  settlement 
made  on  basis  of  said  account,  cash  on  delivery,  less  2  per 
cent.  It  is  further  agreed,  on  the  part  of  the  party  of  the 
first  part,  that  the  purchase  by  the  party  of  the  second  part 
of  this  lumber,  will  protect  party  of  the  second  part,  in  so 
far  as  to  guarantee  that  the  lumber  will  be  ready  for  ship- 
ment, proportionate  quantity  each  month,  between  this  date 
and  January  1st,  1889,  before  which  date  all  is  to  be  ready 
for  shipment.  It  is  agreed  by  party  of  first  part,  that  he 
will  protect  the  party  of  second  part  in  the  matter  of  trans- 
portation* of  the  above  lumber  from  the  respective  mills  to 
Elizabeth  City  by  having  vessels  already  chartered,  if 
required  by  party  of  second  part,  to  carry  the  said  lumber, 
or  any  proportion  required  by  party  of  second  part,  and  at 
the  lowest  rates  obtained  by  the  said  party  of  the  first  part, 
It  is  agreed  that  all  the  lumber  from  Pamlico  Lumber  Cora- 


38  IN  THE  SUPREME  COURT. 

Albbmarlb  Lumber  Co.  v.  Wilcox. 

pauy  mill  is  to  be  kiln-dried,  while  that  from  New  Berne  is 
to  be  also  kiln-dried,  or  largely  so ;  that  from  Smith's  Creek 
is  to  be  air-dried.  It  is  agreed  that  all  the  lumber  is  to  be  in 
good  shipping  condition  when  delivered  to  the  vessels  at 
point  of  shipment. 

In  witness  whereof,  the  said  Calvin  Conard  has  hereunto 
set  his  hand  and  seal,  and  the  said  Albemarle  Lumber  Com- 
pany has  aflBxed  its  corporate  seal,  the  day  and  year  first 
above  written. 

The  Albemarle  Lumber  Co., 
Calvin  Conard,  Vice-President. 

Mr,  J.  H.  Sawyer  (by  brief),  for  plaintiff. 
Mr.  C,  W.  Grandy,  for  defendant. 

Avery,  J. — after  stating  the  facts :  We  concur  with  the 
Judge  below  in  the  opinion  that,  if  the  testimony  was  true 
or  was  believed  by  the  jury,  the  title  to  the  lumber  vested 
in  the  plaintiflF  when  it  was  placed  on  board  the  Company's 
schooners  at  Smith's  Landing. 

"  A  sale  is  the  transfer  of  the  absolute  or  general  property 
in  a  thing  for  money,"  or  anything  of  value.  When  the 
property  purporting  to  be  sold  is  so  separated  as  to  be  fully 
identified  and  distinguished  from  other  property  of  like  kind, 
and  the  price  is  certain,  or  by  the  terms  of  the  agreement 
can  be  ascertained  (as  in  our  case,  by  measurement  and 
inspection  at  Elizabeth  City),  the  payment  of  any  part  of 
the  price  as  earnest  money,  or  by  note  in  lieu  of  it,  or  the 
delivery  of  the  property,  postponing  the  settlement  till  the 
quantity  can  be  definitely  determined,  makes  the  sale  com- 
plete. Waldo  y.  Belcher y  11  Ired.,  609;  Morgan  \.  Perkins^ 
1  Jones,  171;  Cohen  v.  Stewart j  98  N.  C,  97;  May  v.  Oentry, 
4  Dev.  &  Bat,  117.  Where  there  is  an  actual  delivery,  but 
no  distinct  agreement  as  to  the  exact  price  of  an  article,  and 
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no  means  provided  of  making  it  certain,  the  title  does  not 
pass,  and  if  the  person  consume  the  article  so  delivered  to 
him,  he  becomes  liable,  upon  an  implied  agreement,  to  pay 
its  reasonable  value,  but  not  by  force  of  the  inchoate  con- 
tract to  sell.  Wittkowsky  v.  WassoUj  71  N.  C,  451 ;  Devane  v. 
Fenndly  2  Ired.,  36.  The  lumber  belonged  to  the  plaintiff 
company,  in  any  aspect  of  the  testimony,  when  it  was  seized 
by  the  Sheriff  under  tlie  warrant  of  attachment. 

Affirmed. 


*H.  C.  WHITEHURST  v.  ISRAEL  PETTIPHER  et  al. 

Appeal  Reinstated — When. 

When  an  appeal  is  dismissed  for  failure  to  comply  with  Rule  28  of  the 
Rules  of  the  Supreme  Court,  which  requires  a  specified  number 
of  printed  copies  of  the  statement  of  the  case  on  appeal  to  be  filed, 
a  reinstatement  of  the  case  on  motion  is  not  a  matter  of  course, 
but  will  only  be  allowed  on  good  cause  shown.  Norton  v.  Green, 
104  N.  C,  400,  cited  and  approved. 

Motion  to  reinstate  case  on  docket. 

Mr.  W.  W.  Clark,  for  plaintiffs. 

Messrs.  T.  C.  Fuller  and  George  H.  Snow,  for  defendants. 

Clark,  J. :  When  this  case  was  reached  on  the  regular 
call  of  the  docket,  it  appeared  that  the  printed  copies  of  the 
record,  required  by  Rule  28  of  the  Rules  of  this  Court,  had 
not  been  filed.    Thereupon,  the  appeal  was  dismissed. 

The  appellant,  on  five  days'  notice  of  his  motion,  required 
by  Rule  29,  seeks  now  to  have  the  appeal  reinstated  on  the 
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docket.  As  stated  by  the  Court  in  Horton  v.  Qreen,  104  N. 
C,  400,  the  rule  requiring  printed  copies  of  certain  patts  of 
the  record  is  a  very  reasonable  one,  and  has  been  rendered 
necessary  for  the  more  careful  and  prompt  consideration  of 
causes  by  the  steadily  increasing  volume  of  business  brought 
to  this  Court.  The  rule  will  be  strictly  adhered  to.  Though 
an  appeal  dismissed  for  failure  to  print  the  record  in  the 
cases,  and  to  the  extent  designated,  will,  in  a  proper  case,  be 
reinstated,  on  motion,  after  giving  the  required  notice,  this 
will  only  be  done  upon  good  cause  shown. 

In  the  present  case,  the  appellant  filed  an  aflBdavit,  setting 
out  that  the  record  was  printed  as  required,  and  that  the 
requisite  number  of  copies  was  not  filed  in  time,  by  reason 
of  conversations  with  the  opposite  counsel  below,  which  led 
him  to  understand  that  the  appeal  would  be  passed  over 
when  reached  and  not  called  for  argument  at  this  term.  This 
is  not  denied,  and  makes  out  a  case  which  entitles  the 
appellant  to  have  his  appeal  reinstated,  and  it  is  so  ordered. 

Motion  allowed. 


H.  C.  W^HITEHURST  v.  ISRAEL  PETTIPHER. 

Appeal —  Weight  of  Evidence — Assignment  of  Error. 

1.  The  refusal  of  the  Court  below  to  set  aside  a  verdict  on  the  ground 

that  it  was  against  the  weight  of  the  evidence  cannot  be  reviewed 
on  appeal. 

2.  The  Court  will  not  consider  any  exceptions  not  set  out  in  the  '*  case 

on  appeal/'  other  than  exception  to  the  jurisdiction,  or  because 
complaint  does  not  state  a  cause  of  action,  or  to  the  sufficiency  of 
an  indictment.  Rule  27  and  Code,  §  550;  McKinnon  v.  Morrison, 
104  N.  C,  354;  Taylor  v.  Plummer  and  Walker  v.  5eo^^,  at  this 
term,  cited  and  approved. 
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Civil  action,  tried  before  Bromn,  J.,  and  a  jury,  at  Fall 
Term,  1889,  of  Pamlico  Superior  Court. 

Mr,  W,  W.  Clark,  for  plaintiff. 
Mr.  George  H.  Snow,  for  defendant. 

Clark,  J.:  The  "case  agreed''  states:  "The  plaintiff 
made  no  exception  whatever  during  the  trial,  nor  to  the 
charge.  The  jury  found  the  issues  in  favor  of  the  defend- 
ant. After  the  verdict  the  plaintiff  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  weight  of 
the  evidence,  and  made  no  other  objection  whatever." 

The  motion  was  overruled,  and  judgment  was  entered 
against  plaintiff.  It  needs  no  citation  of  authority  that  this 
Court  will  not  review  the  refusal  by  the  Court  below  of  a 
motion  to  set  aside  a  judgment  as  being  against  the  weight 
of  the  evidence.  Indeed,  the  point  was  not  insisted  upon  in 
this  Court.  The  appellant  relies  upon  alleged  errors  in  the 
charge,  not  assigned  in  the  "  case  on  appeal." 

The  Code,  §  412  (2),  requires  exceptions  on  the  trial  (except 
to  the  charge)  to  be  entered  at  the  time.  The  Code,  §  412  (3), 
provides  that  the  charge  may  be  deemed  excepted  to,  though 
no  exception  is  taken  on  the  trial.  But  exceptions  to  the 
charge,  and  exceptions  taken  on  the  trial,  are  alike  waived 
and  deemed  abandoned,  unless  set  out  by  appellant  in  making 
out  his  statement  of  "  case  on  appeal."  The  Code,  §  550,  and 
Rule  27  of  the  Rules  of  this  Court.  These  requirements 
of  the  statute,  and  of  the  rule  made  in  conformity  with  them, 
are  reasonable  and  just.  It  is  no  hardship  to  appellant  to 
require  him  to  assign  the  errors  he  relies  on,  when  he  has 
ten  days  in  which  to  consider  the  case  before  serving  his 
statement  of  the  "  case  on  appeal."  When  this  is  done,  the 
appellee  can  then  present  his  view  of  the  evidence,  and  of 
the  charge,  bearing  upon  the  exceptions  relied  on,  and  if 
there  is  any  disagreement  the  Judge  will  "  settle  the  case." 
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So  much  depends  upon  the  context  that  this  is  important. 
If  exceptions  could  be  taken  for  the  first  time  here  (other 
than  exceptions  for  want  of  jurisdiction,  or  complaint  not 
stating  facts  suflScient  to  constitute  a  cause  of  action),  it 
would  render  necessary  always  a  voluminous  and  minute 
statement  of  the  trial,  the  evidence,  and  the  charge,  lest 
something  be  not  fully  and  fairly  presented.  The  object 
should  be,  however,  as  the  Court  has  often  said,  to  send  up 
only  so  much  of  the  trial,  the  evidence,  and  the  charge,  as 
is  necessary  to  present  the  exceptions  taken  and  the  errors 
assigned.  Besides,  the  appellee  should  not  be  surprised  by 
allegation  of  errors  here  of  which  no  complaint  was  made 
below,  and  which  he  is  unprepared  to  meet  for  want  of 
notice.  The  lines  upon  which  the  contest  is  to  be  fought 
out  should  be  made  known  below,  so  that  when  the  parties 
appear  in  this  Court  neither  will  be  taken  at  an  unfair 
advantage.  These  statutes  and  the  reasons  for  them  have 
been  recently  considered  and  the  authorities  reviewed  in 
McKinnon  v.  Morrison^  104  N.  C,  354;  Taylor  v.  Plummer^ 
and  Walker  v.  Scott,  both  at  this  term. 

No  error. 


WALLACE  BROS.  v.  R.  M.  DOUGLAS. 

Premature  Appeal 

An  appeal  from  an  order  sustaining  an  exception  to  a  referee*8  report 
and  recommitting  the  case  to  the  referee  to  take  further  evi- 
dence is  premature,  and  will  be  dismissed. 

This  was  a  civil  action,  heard  before  Connor,  J.,  at 
November  Term,  1889,  Iredell  Superior  Court,  on  excep- 
tions to  referee's  report. 
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The  defendant,  among  other  exceptions,  excepted  to  cer- 
tain evidence  admitted  by  the  referee.  The  Court  sustained 
the  exception. 

The  case  on  appeal  then  states:  "This  testimony  being 
excluded  for  the  foregoing  reasons,  the  plaintiffs  insisting 
that  there  is  other  testimony  tending  to  sustain  the  find- 
ings of  the  referee,  it  is  considered  that  the  said  report  be 
recommitted  to  said  referee  to  the  end  that  he  may  pass 
upon  said  testimony,  and  if,  in  his  discretion,  he  deems  it 
in  furtherance  of  justice,  permit  the  plaintifis  to  introduce 
other  competent  testimony." 

From  this  judgment  the  plaintiffs  appealed. 

Mr.  C  H,  Armfield,  for  the  plaintiff. 
Mr.  W.  M.  Bobbins,  for  the  defendant. 

Clark,  J. — after  stating  the  case:  The  appeal  was  prema- 
ture and  improvidently  taken,  and  must  be  dismissed.  The 
plaintiffs  should  have  had  their  exception  noted  in  the  record, 
and  if,  on  the  coming  in  of  the  amended  report  and  a  final 
judgment  thereon,  they  find  it  necessary  to  appeal,  the 
exception  will  then  be  reviewed.  It  may  be  that,  as  they 
themselves  suggest,  other  evidence  may  be  found  to  supply 
the  place  of  that  excluded,  or  when  the  final  judgment  is 
rendered  they  may  not  desire  to  appeal.  The  Court  will  not 
take  "  two  bites  at  a  cherry."  The  rule  of  practice  is  settled 
by  so  many  decisions  that  we  only  refer  to  Jones  v.  Call,  89 
N.  C,  188;  Torrence  v.  Davidson,  90  N.  C,  2;  LxjUz  v.  Cline, 
89  N.  C,  186;  Grant  v.  Reese,  90  N.  C,  3;  Leak  v.  Covington, 
95  N.  C,  193.  In  Grant  v.  Reese,  the  Court  say:  "Slight 
attention  to  the  decisions  of  the  Court  would  prevent  mis- 
carriages like  the  present,  and  facilitate  the  administration 
of  justice." 

Appeal  dismissed. 


J 
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T.  L.  EMRY  et  ux.  v.  THE  RALEIGH  &  GASTON  RAILROAD 

COMPANY. 

Costs  in  Supreme  Court — Brief  of  Counsel  on  Rehearing. 

When  a  reargument  is  ordered  by  the  Court  (Rule  8S),  and  an  addi- 
tional brief  is  printed,  the  cost  thereof,  not  exceeding  ten  pages, 
will  be  allowed  to  the  successful  party,  under  Rule  37. 

Motion  by  plaintiff  to  retax  the  bill  of  costs  so  as  to  allow- 
to  the  successful  party  the  costs  of  printing  his  brief  on 
the  reargument. 

Mr.  R.  0.  Burton,  Jr.,  in  support  of  the  motion. 
Messrs.  Jos.  B.  BaJtchelor,  John  Devereux,  Jr.y  and  W.  H.  Day, 
contra. 

Clark,  J.:  In  this  case  the  Court,  ex  mero  motu,  ordered  a 
reargument  under  Rule  38.  Counsel  were  justified  in  think- 
ing that  an  additional  argument  was  desired,  and  not  merely 
a  repetition  of  the  one  already  had.  What  was  true  of  the 
oral  argument  applied  equally  to  the  printed  argument,  or 
brief.  Had  the  same  brief,  or,  in  substance,  a  reprint  of  the 
former  brief,  been  filed,  the  costs  thereof  ought  not  to  be 
taxed.  But  in  response  to  the  order  of  the  Court,  parties 
have  been  at  the  expense  of  printing,  and  have  filed  new 
briefs  containing  additional  argument  and  authorities.  We 
think  that  the  successful  party  should  be  allowed  the  costs 
thereof,  not  exceeding  ten  pages,  at  the  rate  of  sixty  cents  per 
page,  as  authorized  by  Rule  37.  On  a  rehearing,  costs  for 
the  brief  are  allowed,  of  course.  The  same  rule  applies  to  a 
reargument,  whether  the  reargument  is  ordered  as  to  a 
rehearing,  or  in  any  other  instance. 
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A  printed  brief  is  always  desirable,  and  is  intended  to 
assist  the  Court.  So  true  is  this  that  in  niany  States  the 
rules  require  a  printed  brief  to  be  filed  in  every  case.  In 
no  case  is  a  printed  brief  more  necessary  than  in  one  which 
is  so  important,  or  so  complicated,  as  to  require  an  order  for 
reargument. 

Motion  allowed. 


T.  L.  EMRY  et  ux.  v.  THE  RALEIGH  AND  GASTON  RAILROAD 

COMPANY. 

.    Petition  to  Rehear — Duties  of  Counsel, 

1.  The  decision  in  Emry  v.  Railroady  104  N.  C,  reaffirmed. 

2.  The  Court  reiterates  that  it  will  rehear  a  case  only  for  weighty  con- 

siderations, and  when  the  alleged  error  clearly  appears. 

3.  Observations  by  Merrimon,  C.  J.,  upon  the  duties  and  responsibili- 

ties of  counsel. 

This  was  a  Petition  to  Rehear  filed  by*  the  defendant. 
(Seel04N.  C.) 

Mr.  iJ.  0.  BurtoUy  Jr,y  for  plaintiff. 

Messrs.  J.  B.  Batchelor,  John  Devereux,  Jr.,  and  W.  H.  Day, 
for  defendant. 

Mkrrimon,  C.  J. :  It  is  but  a  reiteration  of  what  has  been 
said  in  a  multitude  of  decided  cases  of  this  Court,  to  say 
that  it  will  rehear  a  case  only  for  very  weighty  considera- 
tions, and  when  the  alleged  error  clearly  appears. 

This  is  not  a  mere  empty  declaration ;  it  is  serious,  and 
founded  in  that  essential  fundamental  element  of  Courts  of 
last  resort  that  makes  it  their  duty  and  prompts  them  to 
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adhere  to  and  preserve  the  uniformity  and  stability  of  their 
decisions.  Such  Courts  are  of  the  greatest  consequence. 
They  do  not  simply  decide  particular  cases  before  them,  but 
as  well  expound  and  determine  what  the  law  is  as  applica- 
ble to  them,  and  to  cases  of  like  nature,  indefinitely  in  the 
future,  whenever  or  however  they  may  arise.  If  such 
decisions  are  uncertain,  conflicting  and  indeterminate,  the 
necessary  consequence  must  be  confusion  in  the  application 
of  the  law,  so  that  the  people,  and  also  those  who  administer 
the  government  in  all  its  branches  cannot,  to  a  greater  or 
less  extent,  know  what  the  law  is  and  what  their  rights  and 
duties  are.  The  law  and  right  become  unsettled  and  con- 
fused, and  public  disorder  and  disastrous  consequences 
follow. 

It  is  the  high  duty  of  such  Courts  to  exercise  patience, 
diligence,  care  and  scrutiny  in  the  examination  of  cases, 
and  to  decide  them  correctly ;  but  in  addition,  a  chief  duty 
of  great  moment  to  the  public  is  to  make  their  decisions  as 
to  what  the  law  is  and  in  its  application  uniform  and  stable. 
They  have  no  authority  to  make  or  unmake  the  law.  Their 
solemn  duty  is  to  determine  what  it  is,  and  to  apply  it  as 
they  find  it  to  •be.  Hence,  departures  from  decided  cases 
and  the  introduction  of  new  and  cherished  opinions  and 
doctrines  are  not  to  be  encouraged. 

Every  intelligent  lawyer  must  be  sensible  of  the  truth  and 
importance  of  what  has  just  been  said.  And  yet,  applica- 
tions to  rehear  cases  are  constantly  made,  without  due  regard 
to  the  serious  character  of  such  an  application,  and  with 
slight  observance  of  the  stringent  rules  and  regulations  pre- 
scribed for  the  purpose  of  preventing  hasty  and  inconsider- 
ate applications.  Learned  counsel  oftentimes  seem  to  for- 
get their  duty  to  the  Court,  in  the  administration  of  justice, 
and  the  gravity  of  rehearing  a  case.  They  seem  to  think 
only,  or  mainly,  of  the  parties  directly  interested,  and  inad- 
vertently fail  to  look  beyond  them  to  the  public  interest, 
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and  the  whole  duty  of  the  Court  as  a  tribunal  of  last  resort, 
whose  dignity,  character,  thoroughness  and  correctness  in 
its  decisions  they  ought  to  remember  and  care  for.  Lawyers 
have  much  to  do  with  the  administration  of  public  justice. 
They  are  oflBcers  of  the  Court  in  an  important  sense.  By 
reason  of  their  right  to  practice  law,  granted  by  the  State, 
they  are  interested  in,  and  it  is  their  duty  to  uphold,  the 
dignity  and  honor  of  the  Courts  as  tribunals,  and  to  see,  as 
sentinels,  that  the  laws  are  justly  administered.  In  such 
respects  they  owe  the  public  a  duty.  They  are  not,  as  some 
seem  to  think,  a  class  of  skilled  gamesters,  whose  chief  aim 
and  purpose  is  to  cheat  and  warp  and  thwart  and  defeat 
the  ends  of  justice.  Such  things  every  well-bred  lawyer 
scorns  and  detests. 

While  counsel  should,  under  the  rule  applicable,  unhesi- 
tatingly certify  that,  in  his  opinion,  there  is  error  in 
the  decision  of  the  Court  complained  of  if  he  has  such 
opinion,  he  should  not  have  it  until  he  has  scrutinized 
the  case  in  which  it  was  made,  just  as  he  would  have  done 
if  he  had  been  the  Judge,  and  it  had  been  his  duty  to  decide 
the  case.  He  should  not  form  his  opinion  in  a  hurry,  as  is 
sometimes  the  case,  to  gratify  a  brother  lawj^er  who  feels 
unhappy  because  he  lost  his  case.  That  should  go  for 
naught.  This  is  so,  because,  as  we  have  said,  to  rehear  a  case 
is  extraordinary  and  of  serious  moment,  affecting  not  only 
the  parties  directly  interested,  but  the  administration  of  the 
law  and  the  public. 

By  what  has  been  said  is  not  meant  that  no  case  shall  be 
reheard.  There  are  cases  that  ought  to  be  reheard.  Courts 
sometimes,  be  they  ever  so  vigilant  and  pains-taking,  make 
mistakes.  In  proper  cases,  they  will  gladly  hasten  to  correct 
errors.  We  have  had  occasion  at  the  present  term,  in  Gay  v. 
Gratify  to  cite  numerous  cases  that  point  out  with  clearness 
what  will  and  what  will  not  entitle  a  complaining  party  to 
have  his  case  reheard.  These  cases  are  authoritative.  It  is  our 
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plain  duty  to  observe  and  adhere  to  them,  and  we  do  not  hes- 
itate to  do  so. 

This  is  an  application  to  rehear  the  case  of  Emry  v.  Rail- 
road,  102  N.  C,  209,  decided  at  the  February  Term,  1889. 
We  have  heard  it  repeatedly  argued  and  given  it  much  con- 
sideration, and  are  of  opinion  that  the  petition  must  be  dis- 
missed. The  case  we  are  Asked  to  rehear  was  elaborately 
and  ably  argued  on  both  sides.  The  Court  had  the  fullest 
opportunity  to  understand  it  in  all  its  bearings,  and  gave  it 
earnest  and  protracted  consideration.  No  material  point 
was  overlooked,  nor  has  any  direct  authority  been  called  to 
the  attention  of  the  Court  that  was  not  considered — 
the  case  has  only  been  reargued !  Although  there  was  some 
diversity  of  opinion  among  the  members  of  the  Court  as 
to  one  or  two  of  the  material  questions  decided,  in  our 
judgment,  no  adequate  reason  has  been  submitted  or  cause 
assigned  that  ought  to  induce  the  Court  to  grant  the  prayer 
of  the  petitioner.  Gay  v.  Grants  mpra,  and  the  cases  there 
cited. 

Our  learned  brother,  who  delivered  the  opinion  of  the 
Court  in  Emry  v.  Railroad,  said,  obiter:  "The  defendant  has 
no  reason  to  complain  that  the  Court  allowed  the  jury  to 
apply,  as  the  test,  the  abstract  principle  that  the  plaintiffs 
were  bound  to  exercise  that  degree,  and  only  that  degree,  of 
care  which  a  man  of  ordinary  prudence  would  exhibit  in 
the  management  of  his  affairs,"  &c.  The  jury,  by  their 
finding,  corrected  any  possible  error  in  that  respect.  With 
the  view  to  prevent  possible  misapprehension,  we  deem  it 
proper  to  say  here  that  a  majority  of  the  Court  do  not  concur 
in  that  expression  of  view,  and  do  not  think  it  consistent 
with  decisions  of  the  Court  on  that  subject. 

Petition  dismissed. 
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♦S.  C.  ROBESON  ct  al.  v.  JAMES  P.  HODGES,  et  al. 

Amendment — Jurisdiction — Exception  on  Appeal. 

1.  Where  a  complaint  in  an  action  begun  before  the  Clerk,  as  Probate 

Court,  states  matters  properly  triable  in  that  Court,  an  amend- 
ment cannot  be  allowed  in  the  Superior  Court  engrafting  matters 
of  which  the  latter  Court  alone  has  jurisdiction. 

2.  When,  without  amendment  in  such  case,  matters  are  investigated 

without  objection,  of  which  the  Superior  Court  alone  had  juris- 
diction, and  judgment  is  rendered  thereon,  the  implied  consent 
does  not  confer  jurisdiction,  and  advantage  can  be  taken  of  the 
defect  in  this  Court. 

3.  When  there  is  no  exception  taken  except  to  the  judgment,  usually 

no  case  on  appeal  is  necessary,  and  it  is  sufficient  to  file  the  excep- 
tions thereto  in  ten  days  after  judgment,  as  provided  by  Rule  27 
of  this  Court. 

Appeal  from  a  judgment  in  favor  of  defendant  Hodges, 
rendered  by  Gilmer^  /.,  May  Term,  1889,  Cumberland  Supe- 
rior Court,  upon  a  referee's  report. 

Messrs.  B.  H.  Battle  and  S.  F.  Mordecai,  for  the  plaintiff. 
Messrs.  N.  W.  Ray  and  W.  E.  Mwrchison,  for  the  defendant. 

Clark,  J.:  This  was  an  action  begun  by  certain  wards  of 
the  defendant  Hodges  against  him  for  an  account  and  set- 
tlement as  guardian  It  was  begun  before  the  Court  of  Pro- 
bate in  1878,  and  transferred  to  the  Superior  Court  for  trial. 
The  complaint  alleges  that  the  appellant  W.  J.  Smith,  who 
afterwards  came  in  and  was  made  party  plaintiff,  and  the 
other  appellant  Mary  L.  Smith,  who,  not  joining  in  the 
action,  was  made  a  defendant,  were  two  of  the  wards;  that  as 
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to  the  first  named,  he  had  been  fully  settled  with,  but  as  to 
the  other  appellant,  that  she  had  never  been  settled  with. 

The  answer  alleged  that  both  of  the  appellants  had  been 
duly  settled  with  according  to  law,  and  had  received  their 
full  shares  of  the  estate.  There  was  no  allegation  of  any 
over-payment  to  appellants  by  mistake  or  inadvertence,  or 
otherwise,  and  no  prayer  for  judgment  against  them.  On 
a  reference,  the  account  was  stated  as  to  them  without  objec- 
tion, as  well  as  to  the  other  wards,  and  it  being  reported  by 
the  referee  that  each  of  the  appellants  had  been  over-paid 
by  defendant  Hodges,  the  Court  rendered  judgment  against 
them  and  in  favor  of  defendant  Hodges,  for  repayment  to 
him  of  such  over-payment. 

It  is  true  that  there  must  be  allegata  as  well  as  probata,  but 
that  usually  applies  when  objection  is  made  to  the  proof 
offered.  Then  the  Court,  if  the  objection  is  well  taken,  must 
either  rule  out  the  evidence  or  allow  amendment  to  the 
allegata.  After  judgment  it  is  too  late  to  object  that  there  is 
no  complaint.  Leach  v.  Railroad,  65  N.  C,  486;  Mebane  v. 
Pope,  81  N.  C,  22;  Little  v.  McCarier,  89  N.  C,  233.  The 
Court  has  power  to  allow  amendment  after  verdict,  so  as  to 
supply  the  omission  of  an  averment  in  the  pleadings.  The 
Code,  §§273  and  274;  Pearce  v.  Mason,  78  N.  C,  37;  Penny 
V.  Sraith,  Phil.,  35;  Dohson  v.  Chambers,  78  N.  C ,  334. 

The  appellee  did  not  ask  the  Court  below  for  the  amend- 
ment, either  before  or  after  judgment,  but  asks  this  Court 
to  allow  it  to  be  made  now,  in  furtherance  of  justice.  This 
Court  has  Jhe  power  to  make  amendments  or  to  remand  the 
case  that  they  may  be  made  in  the  Court  below  {The  Code, 
§  965),  but  only  to  the  same  extent  and  in  such  cases  as  the 
Superior  Court  could  allow  amendment.  It  is  very  clear 
that  the  Court  below  could  not  have  allowed  the  amend- 
ment asked  here,  whicli  is  to  support  the  judgment,  by 
allowing  the  defendant  and  appellee,  Hodges,  to  amend  his 
answer  by  setting  up  the  equitable  claim  of  mutual  mistake 
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in  making  the  over-payments  to  the  appellants,  or  a  counter- 
claim for  money  had  and  received.  Such  allegations,  if 
made,  are  only  cognizable  in  the  Superior  Court  {Murphy  v. 
Harrison,  65  N.  C,  246),  and,  as  this  action  was  begun  in  the 
Probate  Court  (now  Clerk),  the  amendment  could  not  be 
made. 

In  Cappa  v.  Capps,  85  N.  C,  408,  it  is  held  that  when  a 
case  which  is  properly  cognizable  in  the  Superior  Court,  but 
erroneously  brought  before  the  Clerk,  gets  into  the  Superior 
Court  by  appeal  or  otherwise,  the  latter  Court  will  amend 
the  summons  and  treat  the  action  as  if  originally  brought 
in  the  Superior  Court,  and  proceed ;  but  when  the  action  is 
properly  triable  in  the  Probate  Court,  it  is  error  in  the 
Superior  Court,  on  -appeal,  to  allow  the  complaint  to  be 
amended  by  engrafting  new  matter,  cognizable  only  in  the 
Superior  Court  at  term.  To  same  eflfect  is  Finch  v.  Basker- 
ville,  85  N.  C,  205.  Chapter  276,  Acts  18S7,  in  no  wise 
affects  this  principle,  as  it  only  provides  that  when  cases  are 
sent  up  to  the  Superior  Court  from  the  Clerk  for  the  deter- 
mination of  issues  of  fact  or  law,  that  Court,  after  determin- 
ing said  issues,  instead  of  remanding  the  case,  may  retain 
it  and  "hear  and  determine  the  matters  in  controversy  in 
said  case."  In  the  analagous  case  of  an  amendment  in  a 
case  brought  by  appeal  from  a  Justice  of  the  Peace,  the 
Court  say,  in  Boyett  v.  Vaughan,  85  N.  C,  363:  "It  is  the 
jurisdiction  of  the  Justice  of  the  Peace,  which,  on  appeal, 
gives  jurisdiction  to  the  Superior  Court,  and,  of  course,  if 
the  Justice  had  no  jurisdiction  the  Superior  Court  could 
have  none,  and,  therefore,  by  allowing  an  amendment  in  the 
transcript,  which  enlarges  the  cause  of  action  beyond  the 
jurisdiction  of  the  Justice,  it  must  necessarily  oust  itself  of 
jurisdiction."  These  worda  are  quoted  and  approved  in 
Ijavies  V.  McClamroch,  92  N.  C,  362. 

The  judgments  appealed  from  are  such  as  could  not  have 
been  given,  if  allegations  had  been  properly  made,  either 
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originally  or  by  araendment,  in  a  case  begun  like  this,  before 
the  Probate  Court. 

The  appellee  insists,  however,  that  there  is  no  case  on 
appeal.  Exceptions  to  the  judgment  were  filed  in  ten  days 
after  judgment  rendered,  under  Rule  27  of  this  Court.  A 
case  on  appeal  is  necessary  to  set  forth  exceptions  to  evi- 
dence and  to  the  charge,  but  this  exception  is  for  want  of 
jurisdiction.  This  is  an  error  apparent  on  the  face  of  the 
record  proper,  and  the  Court  will  take  notice  of  it,  though 
not  assigned.     The  Code,  ^d57 ;  Thmmton  v.  Brady,  100  N. 

C,  oo. 

Error. 


♦  THOMAS  A.  MCNEILL  et  al.  v.  JAMES  P.  HODGES  et  al. 

Reftret^B    Repoi^t — Exceptions  —Jurisdiction    of     Clerk — Judg- 
ment agaiubt  Co'deftndanis — Prayer  for  Relief. 

1.  Exceptions  to  a  referee's  report  may  be  filed  as  a  matter  of  right  at 

the  term  to  which  the  report  is  made.  The  filing  of  exceptions 
after  that  term  is  in  the  discretion  of  the  Judge,  and  from  the 
exercise  of  such  discretion  no  appeal  lies. 

2.  The  Clerk  has  jurisdiction  of  a  proceeding  by  a  ward  against  his 

guardian  for  an  account. 

8.  A  judgment  can  be  rendered  in  favor  of  one  co-defendant  against 
another. 

4.  A  party  can  recover  judgment  for  any  relief  to  which  the  facts 
alleged  and  proved  entitle  him,  whether  demanded  in  the  prayer 
for  relief  or  not. 

Appeal  from  the  ruling  of  Gilmery  /.,  at  May  Term,  1889, 
of  Cumberland  Superior  Court. 
The  following  is  the  statement  of  the  case  on  appeal: 
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"  This  was  a  special  proceeding,  begun  before  the  Clerk  of 
the  Superior  Court  of  Cumberland  County  more  than  ten 
years  since,  calling  the  deft  ndant  Hodges,  guardian,  to  an 
account  and  settlement  with  his  wards,  the  plaintiffs  above 
named.  The  guardian  accounts  of  the  defendant  have  been 
stated  four  times,  and  opportunity  given  each  time  for  the 
parties  to  except  to  the  same.  The  cause  coming  on  to  be 
heard  before  Gilmer,  J.,  at  May  Term,  1889,  the  plaintiffs 
moved  to  strike  from  the  file  certain  exceptions,  which  appear 
to  have  been  filed  on  April  23d,  1889,  during  the  interval 
between  terms,  and  to  confirm  the  report  of  referee.  It 
appeared  that  the  report  of  the  referee  had  been  made  to 
January  Term,  1889,  and  the  defendant's  counsel  notified 
that  tlie  same  had  been  filed  before  the  beginning  of  Janu- 
ary Term. 

"His  Honor,  after  hearing  arguments  on  both  sides,  and 
after  inspection  of  the  exceptions  of  April  23d,  and  examina- 
tion of  the  record,  in  the  exercise  of  his  discretion,  allowed 
the  motion  of  plaintiffs,  and  the  defendant  excepted.  The 
defendant  then  moved  for  leave  to  file  the  exceptions  of 
April  23d  as  of  May  Term,  1889,  which  motion  his  Honor, 
in  the  exercise  of  his  discretion,  refused,  and  the  defendant 
excepted. 

"  There  was  a  judgment  rendered  confirming  the  report 
in  favor  of  the  several  plaintiffs  for  the  several  amounts  due 
them.     Appeal  by  defendant." 

Messrs.  R.  H.  Battle  and  S.  F.  M'/i'decaij  for  plaintiffs. 
Messrs.  N.   W.   Ray  (by  brief)  and    IF.  E.  Marchisoriy  for 
defendant. 

Clark,  J.:  "It  is  a  well-settled  rule,"  say  the  Court  in 
Sfazte  v.  Peebles,  67  N.  C,  97,  "  that  exceptions  to  such  reports 
must  be  made  as  a  matter  of  right  at  the  Court  to  which  the 
report  is  made."  After  that  term,  if  judgment  be  not  entered 
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thereat,  it  is  a  matter  of  discretion  with  the  Court  to  allow 
exceptions  to  be  filed,  and  from  the  exercise  of  such  discretion 
no  appeal  lies.  This  ruling  is  recognized  and  sustained  in 
University  v.  Ldsaiter,  83  N.  C,  38 ;  Commissioners  v.  Magnin, 
85  N.  C,  114 ;  Long  v.  Logav,  86  N.  C,  535. 

The  January  Term  of  Cumberland  Superior  Court,  to  which 
the  referee's  report  was  returned,  was  a  regular  term  to  which 
process  was  returnable,  and  differed  from  other  terms  only  in 
that  civil  causes  requiring  a  jury  could  not  be  tried  thereat, 
except  by  consent  of  parties.  Acts  1887,  ch.  37.  The  report 
was  properly  filed  at  said  term.  It  seems,  from  the  statement 
of  the  case,  that  the  defendant's  counsel  knew  that  the  report 
had  been  filed  before  the  January  Term  began.  They  should 
have  filed  their  exceptions  at  that  term.  The  case  had  been 
a  long  time  pending.  It  was  begun  in  1878,  and  was  in 
this  Court  as  far  back  as  83  N.  C,  504  (1880).  The  attempted 
filing  of  exceptions  in  April  was  without  authority  of  law, 
and  it  rested  in  the  discretion  of  the  Judge  whether  he 
should  strike  them  out,  as  did  also  his  refusal  of  the  appli- 
cation to  file  exceptions  at  the  May  term. 

The  defendant  moves,  at  this  late  day,  to  dismiss  the  pro- 
ceedings in  this  Court,  because  the  Probate  Court,  in  which 
it  originated,  did  not  have  jurisdiction.  The  action  is 
brought  by  wards  against  their  guardian  for  an  account,  and 
the  statute  then  in  force  (C.  C.  P.,  481),  placed  the  jurisdic- 
tion in  the  Probate  Court.  Rowland  v.  Thompson,  65  N.  C, 
110.  It  is  now  transferred  to  the  Clerk.  The  Code,  §§102 
and  1619. 

The  defendant  also  moves  to  reverse  the  judgment  ren- 
dered in  favor  of  his  co-defendant,  J.  L.  Smith,  on  the 
ground  that  there  is  nothing  in  the  pleadings  to  support  such 
judgment,  and  no  prayer  for  relief  in  favor  of  J.  L.  Smith. 
The  complaint  specifies  J.  L.  Smith  as  one  of  the  wards 
entitled  to  an  account,  states  why  J.  L.  Smith  is  made  party 
defendant,  and  asks  that  the  account  of  the  said  guardian 
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be  stated  as  to  each  of  the  wards.  There  is  no  separate 
prayer  for  judgment  by  J.  L.  Smith,  but  no  exception  was 
made  as  to  his  being  a  party,  and  no  denial  of  his  being 
entitled  to  an  account,  and  no  objection  was  entered  to  stat- 
ing the  account  as  to  him.  He  was  a  proper  party.  Southai 
V.  Shields,  81  N.  C,  28.  The  complaint  alleges  that  J.  L. 
Smith  has  not  been  settled  with.  This  is  not  denied  in  the 
answer.  Throughout  the  proceeding  he  is  treated  as  having 
adopted  the  allegations  of  the  complaint  and  its  prayer  for 
relief.  Indeed,  he  was  only  in  form  a  defendant,  but  in  fact 
the  statute  authorizes  such  judgment  by  one  co-defendant 
against  another.  The  CodCy  §  424  (1) ;  Hare  v.  Jemigan,  76 
N.  C,  471 ;  Clark  v.  Williams,  70  N.  C.  679;  Hughes  v.  Boone, 
81  N.  C,  204.  A  cause  of  action  having  been  stated  as  to 
J.  L.  Smith,  he  can  have  any  relief  to  which  the  facts 
alleged  and  proven  entitled  him,  though  not  demanded  by 
a  prayer  for  relief.  Dunn  v.  Barnes,  73  N.  C,  273;  Knight  v. 
Houghlalling,  85  N.  C,  17 ;  Jones  v.  3Iial,  82  N.  C,  252.  It  is 
too  late,  after  judgment,  especially  since  defendant  acqui- 
esced in  treating  the  complaint  as  if  it  had  been  adopted  by 
Smith,  to  object  that  there  was  no  complaint  filed  by  him. 
Robinson  v.  Hodges,  at  this  term,  and  cases  there  cited. 

AflBrmed. 


J 
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♦  C.  J.  TAYLOR  V.  J.  C.  PLUMMER. 

Appeal — Exceptions — Rule  27, 

1.  Where  there  are  no  exceptions  stated  in  the  case  on  appeal,  and  no 

errors  appear  upon  the  face  of  the  record,  the  judgment  must  be 
affirmed. 

2.  The  refusal  to  give  instructions,  if  asked  in  writing  and  in  apt  time, 

like  the  charge  as  given,  is  deemed  excepted  to  {The  Code,  §412 
(3)),  but  none  the  less  it  is  the  duty  of  the  appellant  to  assign  such 
as  error  in  making  up  his  statement  of  case  on  appeal  {The  Code, 
§550),  and  if  this  is  not  done,  the  exception  is  deemed  waived. 
(Rule  27  (4).) 

This  was  a  civil  action,  tried  before  Gilmer^  J.,  at  Fall 
Term,  1889,  of  Alleghany  Superior  Court. 
Defendant  appealed. 

Mr,  J.  N,  Holding,  for  plaintiff 
Mr.  C,  M.  Busbee,  for  defendant. 

Clark,  J.:  No  exceptions  to  the  evidence  or  rulings  and 
no  assignments  of  error  are  set  out  in  the  case  on  appeal. 
There  is  nothing  to  show  that  the  defendant  is  dissatisfied 
with  anything  that  occurred  during  the  progress  of  the  trial 
beyond  the  bare  fact  that  he  appealed ;  nor  does  any  error 
appear  upon  the  face  of  the  record  proper,  as  distinguished 
from  the  "case  on  appeal."  By  the  settled  rules  of  practice, 
the  judgment  must  be  affirmed. 

It  appears  that  the  defendant  asked  the  Court  to  give 
certain  special  instructions,  which  were  not  given — at  least 
in  the  form  asked.  It  does  not  appear  that  they  were  asked 
in  apt  time — L  e.,  at  the  close  of  the  evidence  [Powell  v.  RaU- 
road,  68  N.  C,  395),  nor  that  they  were  in  writing,  as  required 
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by  The  Code,  §415.  Assuming,  however,  that  it  did  appear 
that  the  instructions  were  asked  in  writing  and  in  apt  time, 
no  exception  was  noted  to  the  failure  to  give  them,  an*d  no 
assignment  of  error  on  that  ground  is  stated  in  the  case. 
The  Code,  §550,  requires  the  appellant  to  "cause  to  be  pre- 
pared a  concise  statement  of  the  case,  embodying  the 
instructions  of  the  Judge  as  signed  by  him,  if  there  be  an 
exception  therctOy  and  the  requests  of  counsel  of  the  parties 
for  instructions,  if  there  be  any  exceptions  on  account  of  the 
fftaniivg  or  withholding  thereof,  and  stating  separately,  in 
articles  numbered,  <//e  errors  alleged."  When  the  assignment 
of  error  or  exception  for  failure  to  give  an  instruction  asked 
is  set  out  in  the  appellant's  case,  as  required  by  this  sec- 
tion, the  Judge  is  put  upon  notice  to  give,  fully,  the  charge 
on  that  point,  and  it  may  appear,  if  this  is  done,  that  there 
was  no  error,  or  that  the  instruction,  though  refused  as 
asked,  was  given  in  substance.  This  being  a  Court  for  the 
correction  of  errors,  the  errors  complained  of  must  appear 
by  exception  noted,  or  error  assigned,  and  be  set  out  in  the 
case  on  appeal.  The  provisions  in  this  regard  in  the  statute 
are  easily  observed  and  have  been  often  construed.  The 
rules  of  the  Court,  and  the  decisions,  are  explicit.  The 
statutory  regulations  as  to  exceptions  and  assignment  of 
error  are  intended  to  give  equal  rights  to  both  sides,  and  to 
prevent  surprise  by  springing  unexpected  objections  and 
presenting  points  in  this  Court  which  would  have  been 
cured  by  a  more  careful  and  accurate  statement  of  the  case 
on  appeal,  in  that  particular,  if  the  matter  had  been  called 
to  the  attention  of  the  other  party  by  the  appellant's  state- 
ment of  the  case  on  appeal.  This,  too,  avoids  cumbering 
the  transcript  with  needless  fullness  in  immaterial  matters 
as  to  which  no  exception  is  made. 

In  substance,  tliese  provisions  are: 

1.  Exceptions  to  the  evidence  and  all  matters  occurring 
on  the  trial,  except  the  charge  of  the  Court,  must  be  noted 
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at  the  tiw£.     The  Code,  §412  (2).     If  not,  they  are  waived. 
State  V.  Ballard,  79  N.  C,  627;  Scott  v.  Green,  89  N.  C,  278. 

2.  The  charge  and  the  refusal  to  give  instructions  asked, 
need  not  be  excepted  to  at  the  time,  but  are  deemed  excepted 
to.  The  Code,  §  412  (3).  But  none  the  less,  it  is  the  duty  of 
the  appellant  to  assign  specifically  the  errors  in  that  regard, 
in  making  out  his  statement  of  the  case  on  appeal.  The 
Code,  §550;  McKinnon  v.  Morrison,  104  N.  C,  354,  in  which 
case  the  authorities  are  collected  and  reviewed. 

3.  An  omission  to  charge  on  any  point  is  not  usually 
assignable  as  error,  unless  an  instruction  was  asked  and 
refused.     State  v.  Bailey,  100  N.  C;  528,  and  cases  there  cited. 

4.  Exceptions  noted  on  the  trial,  and  exceptions  which, 
after  the  verdict,  the  losing  party  desired  to  assign  to  the 
charge,  or  to  the  refusal  or  granting  of  special  instructions, 
must  be  set  out  by  appellant  in  making  out  his  statement  of 
the  case  on  appeal  {The  Code,  §  550,  cited  above),  or  they  are 
deemed  waived.  No  other  exceptions  than  those  set  out 
"will  be  considered  by  the  Court,  except  exceptions  to  the 
jurisdiction,  or  because  the  complaint  does  not  state  a  cause 
of  action,  or  motions  in  arrest  of  judgment  for  the  insuffi- 
ciency of  an  indictment."    Rule  27  of  the  Rules  of  Court. 

5.  Errors  upon  the  face  of  the  record  proper,  i.  e.,  process, 
pleadings,  judgment,  &c.  (as  distinguished  from  errors  com- 
mitted in  the  process  of  the  trial),  will  be  corrected  without 
assignment  of  error.  The  Code,  §957;  Thornton  v.  Brady, 
100  N.  C,  38.  These  will  be  found,  however,  to  fall  almost 
necessarily  into  one  of  the  exceptions  stated  in  Rule  27,  mpra, 
i.  e.,  defect  of  jurisdiction,  defective  cause  of  action  or  insuf- 
ficiency of  an  indictment. 

There  are  no  errors  assigned  for  our  consideration  in  the 
case  on  appeal,  and  none  are  apparent  from  the  face  of  the 
record.     We  may  note,  however,  that  the  features  of  this 
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case  seem  to  place  it  within  the  principles  laid  down  in 
Motyre  v.  Parker,  91  N.  C,  275. 

There  was  no  evidence  of  contributory  negligence  SuflB- 
cient  to  go  to  the  jury,  and  the  charge  sent  up  is  correct. 

AflBrmed. 


*  In  re  I.  M.  DEATON  et  al. 


Contempt — Appeal — Finding  of  Fact — Alternative  Judgment — 

Jurisdiction. 

1.  Alternative  judgments  are   not  allowed  either  in  civil  or  crimi- 

nal cases,  hence  it  is  error  to  sentence  a  party  to  **  pay  a  fine 
of  $40,  and  in  default  thereof  be  imprisoned  thirty  days." 

2.  Bj  inherent  right,  as  well  as  by  statute,  every  Court  has  the  power 

to  punish  contempts  committed  in  its  presence,  or  so  near  as  to 
interfere  with  the  transaction  of  its  business,  and  in  such  cases  no 
appeal  lies  to  any  other  Court. 

8.  Where  the  contempt  is  not  committed  in  the  presence  of  the  Court, 
but,  as  here,  by  the  wilful  disobedience  of  the  process  of  the 
Court,  and  the  publication  of  grossly  inaccurate  accounts  of  its 
proceedings  in  a  newspaper  with  intent  to  bring  the  Court  into 
contempt,  an  appeal  lies. 

4.  On  such  appeal,  if  from  the  Superior  Court  to  this  Court,  the  find- 

ings of  facts  by  the  Judge  are  conclusive,  and  this  Court  can  only 
review  the  law  applicable  to  such  state  of  facts.  Otherwise,  on 
appeal  from  a  Court  below  the  Superior  Court,  to  that  Court,  it 
is  then  the  duty  of  the  Superior  Court  Judge  to  review  the  facts 
and  the  law,  and,  in  his  discretion,  he  can  hear  additional  testi- 
mony, orally  or  by  affidavits. 

5.  It  is  the  duty  of  the  Court  passing  sentence  in  proceedings  for  con- 

tempt to  set  out  in  the  record  the  facts  found,  upon  which  judg- 
ment is  passed.  If  the  contempt  consists  in  publishing  ''grossly 
inaccurate  accounts  of  the  proceedings  of  the  Court,"  the  find- 
ings must  show  that  the  publication  was  made  with  intent  to 
bring  the  Court  into  contempt,  and  the  language  used  must  be 
found  and  set  out. 


*  Head-Dotes  by  Clark,  J. 
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6.  The  Code,  §654,  providing  proceedings  *'as  for  contempt,"  applies 

only  to  civil  actions— except  sub-sections  4,  5  and  6.  It  is  only 
in  proceedings  as  for  contempt  that  the  notice  to  show  cause  must 
necessarily  be  based  upon  an  affidavit. 

7.  A  party  charged  with  contempt,  is  not  entitled  to  a  trial  by  jury. 

8.  The  Mayor  has  jurisdiction  to  punish  for  contempt. 

This  was  a  Proceeding  for  Contempt,  instituted  before  the 
Mayor  of  the  town  of  Troy,  in  Montgomery  county,  and  came 
to  the  Superior  Court  by  appeal  from  the  Mayor's  Court,  and 
was  heard  at  Spring  Term,  1889,  of  Montgomery  Superior 
Court,  before  Brown,  J. 

The  defendants  offered  affidavits  in  the  Superior  Court 
tending  to  show  that  they  were  not  permitted  to  file  any 
answer  in  the  Mayor's  Court,  also  affidavits  tending  to  show 
that  the  publication  which  was  made  by  them  was  not 
grossly  inaccurate,  but  was  true  in  the  main;  and  also  affi- 
davits tending  to  show  that  the  defendants  did  not  disobey 
the  notice  of  said  Court,  but  were  present  before  the  time  set, 
and  at  the  time  set,  and  the  cause  was  continued  upon  the 
affidavits  and  facts. 

The  defendants  asked  the  Court  to  reverse  the  facts  found 
by  the  Mayor,  or  to  grant  the  defendants  a  trial  by  jury. 
The  defendants  contended  that  they  ought  to  have  the  right 
to  have  tlie  facts  reviewed  by  the  Court. 

The  judgment  of  the  Mayor,  appealed  from,  is  as  follows: 
"This  cause  coming  on  to  be  heard,  and  after  hearing  the 
defendant's  statement  in  regard  thereto,  it  is  adjudged  by 
the  Court  that  the  said  I.  M.  Deaton  and  T.  M.  Hall  wilfully 
and  designedly  published  said  grossly  inaccurate  statement  in 
the  Troy  Times  for  the  purpose  of  bringing  thi^  Court  into 
contempt  and  ridicule,  and  that  they  further  contemptuously 
refuse  to  obey  the  order  of  this  Court  in  refusing  to  appear 
before  said  Court. 

"  It  is  therefore  adjudged  that  the  said  I.  M.  Deaton  and 
T.  M.  Hall  are  guilty  of  a  contempt  of  this  Court,  and  it  is 
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ordered  and  adjudged  that  said  I.  M.  Deaton  and  T.  M.  Hall 
pay  each  a  fine  of  forty  dollars  and  the  costs  of  this  pro- 
ceeding, and,  in  default  thereof,  that  they  be  committed  to 
the  common  jail  for  the  county  of  Montgomery  for  thirty 
days,  and  until  they  be  discharged  according  to  law." 

The  notice  to  show  cause  appears  not  to  have  been  based 
upon  aflRdavit,  but  to  have  been  issued  by  the  Mayor,  ex 
mero  motu. 

The  appeal  coming  on  to  be  heard  in  the  Superior  Court, 
his  Honor,  being  of  opinion  that  he  could  not  review  the 
facts  found  by  the  Mayor,  confirmed  the  judgment,  and 
gave  judgment  against  the  defendants. 

The  defendants  excepted  and  appealed. 

Messrs.  J.  M.  Brown  (by  brief),  J.  B.  Batchelor^  John  Dev- 
erevXy  Jr.,  and  J.  C.  L.  HarriSy  for  respondents. 

No  counsel,  contra.  •  ^ 

Clark,  J.:  Alternative  judgments  are  not  allowable  in 
either  civil  or  criminal  cases.  State  v.  PerkinR,  82  N.  C,  681  ; 
Dunn  V.  Barnes,  73  N.  C,  273;  Strickland  v.  Cox,  102  N.  C, 
411.  The  sentence  "to  pay  a  fine  of  $40,  and,  in  default 
thereof,  be  imprisoned  thirty  days,"  is  erroneous.  This, 
however,  would  not  dispose  of  the  case  on  the  merits, 
but  would  merely  require  it  to  be  remanded  for  a  proper 
sentence.  State  v.  Lawrence,  81  N.  C,  522;  State  v.  Green,  85 
N.  C,  600.  We  will  therefore  consider  the  other  points 
raised  by  the  appeal. 

The  power  to  punish  for  a  contempt  committed  in  the 
presence  of  the  Court,  or  near  enough  to  impede  its  business, 
is  essential  to  the  existence  of  every  Court.  In  such  cases, 
"necessarily  there  can  be  no  inquiry  de  novo  in  another 
Court  as  to  the  truth  of  the  fact."  Ruffin,  C.  J.,  in  State  v. 
Woodfin,  5  Ired.,  199.  The  requirement.  Acts  of  1840,  now 
The  Code,  §650,  that  the  Court  shall  find  the  facts  constitut- 
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ing  the  contempt  and  have  them  spread  upon  the  record, 
does  not  have  the  effect  to  give  the  right  to  an  appeal  nor  to 
a  writ  of  certiorariy  in  this  class  of  contempts,  and  for  the 
reasons  justly  and  forcibly  given  by  Nash,  C.  J.,  in  State  v. 
Motty  4  Jones,  449.  But  such  facts,  when  found  and  spread 
upon  the  record,  may  authorize  a  revising  tribunal,  on  a 
habeas  corpus,  to  discharge  the  party,  if  it  plainly  appear 
that  the  facts,  as  found  by  the  committing  Court,  in  law  do 
not  justify  a  sentence  for  contempt.  Summers,  ex  parte,  5 
Ired.,  149.  Another  effect  of  the  statute  is  to  **  furnish  evi- 
dence against  the  magistrate,  upon  an  indictment  for  mal- 
feasance in  office,"  when  there  is  such.  Slate  v.  Afott,  supra. 
So  inherent  is  the  right  to  punish  for  contempt,  that  the 
Legislature  would  have  no  power  to  deprive  the  Courts  of 
its  exercise.     Cons.,  Art.  IV.,  §  12 ;  In  re  Oldham,  89  N.  C,  23. 

When  the  contempt  is  not  committed  in  the  presence  of 
the  Court,  but,  as  here,  by  the  alleged  wilful  disobedience  of 
the  process  of  the  Court  and  the  publication  of  grossly 
inaccurate  accounts  of  its  proceedings,  with  intent  to  bring 
the  Court  into  contempt,  there  is  not  that  necessity  for 
prompt  punishment  nor  the  strong  reasons  which  forbid  the 
allowance  of  an  appeal,  which  exist  as  to  contempts  when 
committed  in  the  presence  of  the  Court.  Hence  it  has 
always  been  held  that  as  to  contempts  not  committed  in  the 
presence  of  the  Court,  an  appeal  lies.  In  re  Daves,  81  N.  d 
72;  In  re  Walker,  82  N.  C,  95;  Oromartie  v.  Commissioners, 
85  N.  C,  211 ;  Rabbins,  ex-parte,  63  N.  C,  309. 

In  this  class  of  contempts  on  appeal  from  the  Superior 
Court,  the  findings  of  the  Judge  as  to  the  facts  are  conclu- 
sive, and  this  Court  can  only  review  the  law  applicable  to 
such  state  of  facts.  It  is  otherwise,  however,  on  appeals  from 
a  subordinate  Court  to  the  Superior  Court.  In  that  case,  it 
is  the  duty  of  the  Judge  to  review  the  findings  of  facts  of 
the  Court  below,  as  well  as  the  rulings  of  law;  and  when,  in 
furtherance  of  justice,  it  may  be  required,  the  Judge  can 
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hear  additional  testimony,  either  orally  or  by  afBdavit,  in 
making  up  his  own  findings  of  fact.  The  reason  of  this 
distinction  is  not  only  because  of  the  greater  dignity  of  the 
Superior  Court,  and  the  greater  trust  reposed  in  the  expe- 
rience and  judgment  of  its  presiding  officers,  but  because  that 
Court  is  for  the  trial  of  matters  of  fact  as  well  as  of  law. 
They  are  held  in  the  same  county  where  the  offence  was 
committed,  and  can  readily  procure  the  attendance  of  wit- 
nesses. The  trial  in  the  Superior  Court  is  de  novo  on  the 
facts  and  the  law.  Even  the  limitation  upon  the  review  of 
the  facts,  where  the  amount  involved  was  less  than  $25,  was 
repealed  by  the  constitutional  amendments  of  1875.  In  this 
Court,  errors  of  law,  and  not  of  fact,  are  reviewable.  Though 
witnesses  in  some  instances  may  be  summoned  {The  Code, 
§963),  it  has  not  been  the  practice.  Owing  both  to  the 
expense  of  bringing  witnesses  here  from  a  distance,  and  the 
great  addition  it  would  make  to  the  already  large  and 
steadily  increasing  volume  of  business  in  this  Court,  to 
examine  affidavits  on  questions  of  fact,  the  Court  has 
adiiered  to  its  settled  ruling,  that  it  will  not  pass  upon  the 
facts,  except  as  to  injunctions  and  in  similar  cases,  but  will 
take  the  findings  of  fact  by  the  Judge  who  tried  the  cause 
below  as  conclusive.  None  of  these  reasons  apply  to  an 
appeal  from  an  inferior  tribunal  to  the  Superior  Court.  An 
analagous  case  is  the  finding  that  the  prosecution  is  frivolous 
or  malicious.  This  finding  may  be  reviewed  by  the  Superior 
Court  on  appeal  from  a  lower  Court  {State  v.  Murdoch,  85 
N.  C,  598;  State  v.  PoweU,  86  N.  C,  640);  but  such  finding, 
when  made  by  a  Superior  Court,  is  final  and  not  reviewable 
in  this  Court.  State  v.  Hamilton  (at  this  term)  and  cases 
there  cited. 

It  is  the  duty  of  the  Court  in  passing  sentence  for  con- 
tempt, when  committed  in  the  presence  of  the  Court,  though 
no  appeal  lies,  to  spread  its  findings  of  fact  upon  the  record. 
The  Code,  §  650.     The  reasons  therefor  are  given  in  State  v. 
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Motty  and  cases  cited  above.  For  a  stronger  reason,  the  facts 
should  be  set  out  in  this  class  of  contempts,  in  which  the  party 
is  entitled  to  have  the  matter  reviewed  by  an  appeal.  The 
judgment  of  the  Mayor,  as  set  out  in  the  record,  is  fatally 
defective  as  to  the  allegation  of  publishing  grossly  inaccu- 
rate accounts  of  judicial  proceedings,  in  that  it  does  not  set 
out  and  recite  in  what  the  publication  consisted.-  It  is  true, 
that  in  the  notice  to  show  cause,  a  certain  article  is  charged 
and  set  out  as  published  by  the  respondents.  But  in  the 
judgment  there  is  no  specific  finding  that  such  article,  and 
in  the  words  charged,  was  published  by  the  defendants.  It 
can  only  be  inferred.  This  is  not  sufficient.  The  article,  as 
published,  must  be  set  out  in  the  judgment,  and  its  publica- 
Ition  and  the  intent  with  which  it  was  published,  must  be 
found  as  facts  by  the  Court.  The  provision  for  proceedings 
"  as  for  contempt"  prescribed  in  The  Code,  §  654,  applies  only 
to  civil  actions,  except  subsections  4,  5  and  6.  Cromartie  v. 
Commissioners,  85  N.  C,  211.  Proceedings  "as fur  contempt" 
should  always  be  based  upon  affidavits.  We  do  not  think 
that  this  is  required  in  proceedings  for  contempt  proper, 
which,  whether  the  contempt  is  committed  in  the  presence 
of  the  Court  or  not,  are  begun  by  the  Court,  fx  meromotu,  to 
preserve  its  dignity,  to  maintain  order,  or  to  enforce  the 
respfct  due  it,  and  obedience  to  its  process.  Ex  parte  Moore, 
63  N.  C,  397. 

That  a  defendant  in  contempt  proceedings  is  not  entitled 
to  a  jury  trial  upon  the  controverted  facts  is  well  settled.  In 
J5a/cer  v.  Cordon,  86  N.  C,  116,  Smith,  C.  J.,  says:  "The  pro- 
ceeding *  *  *  is  necessarily  summary  and  prompt,  and,  to 
be  effectual,  it  must  be  so.  The  Judge  determines  the  facts 
and  adjudges  the  contempt,  and  while  he  may  avail  himself 
of  a  jury,  and  have  their  verdict  upon  a  disputed  and  doubt- 
ful matter  of  fact,  it  is  in  his  discretion  to  do  so,  or  not," 
citing  State  v.  Yancey,  1  Car.  L.  Rep.,  133;  State  v.  Woodfiny 
5  Ired  ,  199 ;  Moye  v.  Cogdell,  66  N.  C,  403;  Crow  v.  State,  24 
Texas,  12. 
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It  was  contended  below  that  a  Mayor  has  no  jurisdiction 
to  punish  for  contempt,  because  not  named  among  tlie 
officers  having  that  power  in  The  Code^  §651.  Apart  from 
the  fact  that  every  Court  inherently  possesses  such  power 
independent  of  statutor}'  enactment,  The  Code,  §3818,  con- 
stitutes the  Mayor  an  Inferior  Court,  and  gives  him  the 
powers  of  a  Justice  of  the  Peace. 

The  case  must  be  remanded  to  the  Superior  Court,  to  the 
end  that  it  may  review  the  findings  of  fact  by  the  Mayor,  as 
well  as  his  conclusions  of  law,  and  if,  thereupon,  the  defend- 
ants are  adjudged  guilty,  to  pass  a  definite  sentence  in 
accordance  with  law. 

Error. 


*J.  A.  WHITE  V.  J.  B.  CONNELLY  et  al. 

(Jlerk — Mortgage — Deed  and  Probate  of — Registration 

1.  When  the  Clerk  cf  the  Superior  Court,  m^on  the  certificate  of  the 

acknovvledgtnent  of  a  grantor  in  a  conveyance,  or  of  proof  of  its 
execution,  and  privy  examination  of  a  married  woman  hy  a  Jus- 
tice of  the  Peace,  adjudges  such  certificate  to  be  in  due  form, 
admits  the  inotruuient  to  probate,  and  orders  its  registration, 
this  is  the  exercise  of  a  judicial  function,  which  cani.ot  be  dele- 
gated to  a  deputy,  nor  exercised  by  the  Clerk  as  to  an  instrument 
to  which  he  is  a  party. 

2.  Hence,  when  the  Clerk,  who  is  the  grantor  in  a  deed  of  trust,  acknowl- 

edges the  execution  of  the  same  before  a  Justice  of  the  Peace, 
who  also  takes  the  privy  examination  of  grantors  wife,  and  the 
Clerk  adjudges  the  certificate  made  by  the  Justice  of  such 
acknowledgment  and  privy  examination  to  be  in  due  form,  admits 
the  instrument  to  probate  and  orders  registration  :  Held,  that 
such  registration  is  without  legal  warrant,  and  invalid  as  to  third 
parties. 
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This  was  a  civil  action,  upon  a  case  agreed,  tried  before 
Coiinor,  /.,  at  November  Term,  1889,  of  Iredell  Superior 
Court. 

The  case  is  staled  in  the  opinion. 

Messrs.  W.  M.  Robtins,  B.  K  Dyfig,  H,  Bmgham,  L.  C.  Cald- 
well  and  C.  H.  Armfield,  for  the  plaintiffs 

Messrs,  D.  M.  Furches  and  A.  L.  Coble,  for  the  defendant. 

Clark,  J.:  The  defendant  J.  B.  Connelly,  who  was,  at  that 
time,  Clerk  in  the  Superior  Court  of  Iredell,  executed  a 
deed  in  trust  on  the  property  therein  named  to  defendant 
Davidson,  trustee,  to  secure  certain  indebtedness.  The  deed 
of  trust  was  duly  acknowledged  on  the  23d  day  of 
August,  1888,  before  P.  Tomlinson,  Esq.,  a  Justice  of  the 
Peace,  by  said  Connelly  and  his  wife,  and  her  private  exami- 
nation certified  by  him,  and  on  the  same  day  the  same  was 
certified  to  be  in  due  form  of  law  and  ordered  to  be  reg- 
istered by  J.  B.  Connelly,  the  Clerk  of  the  Superior  Court  of 
Iredell  County,  and  was  registered  in  the  office  of  the  Reg- 
ister of  Deeds  of  Iredell,  on  the  day  aforesaid. 

On  the  11th  of  September,  1888,  the  plaintiff  caused  a 
warrant  of  attachment  to  be  levied  upon  property  covered 
by  aforesaid  deed  of  trust.  On  the  13th  day  of  Septem- 
ber, 1888,  aforesaid  certificate  of  P.  Tomlinson  was  cer- 
tified to  be  in  due  form  of  law  by  J.  H.  Hill,  Clerk  of  the 
Superior  Court  of  Iredell  County,  and  on  the  same  day, 
to-wit,  the  13th  day  of  September.  1888,  was  registered  in  the 
office  of  the  Register  of  Deeds  of  Iredell  County. 

The  attachment  proceedings  and  levy  are  admitted  to  be 
valid.  The  only  question  raised  for  our  consideration  is 
whether  the  plaintiff  acquired  thereby  a  priority  over  the 
trustee  in  said  deed,  or  whether  the  admitting  to  probate 
and  order  of  registration  by  defendant  Connelly  (as  Clerk) 
of  the  deed  in  which  he  was  grantor,  on  August  23d,  was 
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valid.  As  the  law  formerly  stood,  the  acknowledgment 
of  the  grantor,  or  proof  of  execution  by  him,  and  privy 
examination  of  the  wife,  was  had  before  the  officer  or  Court 
having  |  ower  to  probate  the  instrument  and  order  its  regis- 
tration. (Rev.  Code,  ch.  37,  §2 )  When  the  grantor  or  sub- 
scribing witness  resided  out  of  the  State,  a  comirission 
issued  to  take  the  acknowledgment  of  the  grantor,  or  exam- 
ination of  the  subscribing  witness  or  privy  examination 
of  the  feme  covert.  Ibid,  §4.  If  the  feme  covert  did  not 
reside  in  the  county,  or,  if  living  therein,  was  too  aged  or 
infirm  to  travel  to  the  Judge  or  Court,  a  similar  commis- 
sion issued  to  take  her  privy  examination.  Ibidy  §  9.^  Upon 
the  certificate  of  the  commissioner  in  these  cases,  the  Court 
adjudged  whether  the  certificate  was  in  due  form,  admitted 
the  instrument  t6  probate,  and  ordered  its  registration. 

Owing  to  inconvenience  to  parties  of  travelling  to  the 
county  town  to  acknowledge  the  execution  of  every  instru- 
ment requiring  registration,  and  of  requiring  special  com- 
missions to  take  the  examination  in  lieu  thereof,  the  Acts  of 
1876-77,  ch.  161,  authorized  the  acknowledgment  and  privy 
examination  to  be  taken  before  a  Justice  of  the  Peace.  Sec- 
tion 2  of  the  Act  recjuired  his  ceitificate  to  be  "adjudged  cor- 
rect and  sufficient"  by  the  Clerk.  Similar  acts  have  done 
away  with  the  necessity,  in  most  cases,  of  appointing  special 
commissioners  when  the  grantor  or  subscribing  witness 
resides  out  of  the  State,  by  designating  the  officers  who  are 
authorized  to  take  the  acknowledgment  or  proof  of  execu- 
tion. The  Code,  §  1246  (3).  These  acts  do  not  confer  upon 
the  Justice  of  the  Peace,  nor  on  the  non-resident  official, 
probate  powers.  They  are  merely  substituted  for  the  special 
commissioners,  formerly  required  to  be  appointed  on  appli- 
cation. Like  such  commissioners,  they  make  a  certificate  of 
the  acknowledgment  or  proof  had  before  them,  and  there- 
upon the  Clerk,  as  the  Probate  Court,  if  in  due  form,  admits 
to  probate  the  instrument  and  orders  it  to  registration.   The 


68  IN  THE  SUPREME  COURT. 


White  v.  Connelly. 

language  {The  Code,  §1246  (1))  is,  that  on  exhibition  of  the 
instrument  and  such  certificate  thereon  to  the  Clerk,  if  in 
due  form,  it  ** shall  be  admitted  by  him  to  probate  and 
ordered  to  be  registered."  Admitting  to  probate  is  a  judi- 
cial act.  It  passes  upon  more  than  the  certificate  being  in 
due  form.  Its  being  in  due  form  is  a  prerequisite.  If  the 
certificate  is  not  so  found,  the  instrument  is  rejected.  If  the 
certificate  is  adjudged  in  due  form,  then  the  Clerk  admits  to 
probate,  i,  e,  probates  it,  passes  upon  the  certificate  as  fur- 
nishing proof  of  execution,  adjudges  as  to  the  genuineness 
of  the  certificate,  the  authority  of  the  otRcer,  and  whether 
the  Justice  or  officer  certifying  is  such,  and  the  suflSciency 
of  proof  as  certified.  These  are  the  functions  of  a  Probate 
Court,  and  cannot  be  delegated  to  a  deputy.  This  case  dif- 
fers from  Holmes  v.  Manhall,  72  N.  C,  87,  and  Young  v. 
Jackson y  J)2  N.  C,  144,  in  that  there  the  Probate  Judge  of  an 
adjoining  county  had  probate  powers,  and  his  adjudication 
was  held  sufficient  to  pass  the  deed  to  registration  in  tlie 
county  where  the  land  lay,  without  being  passed  on  by  the 
Clerk  in  the  latter  county,  the  recjuirement  to  that  effect 
being  merely  directory  and  not  essential,  the  deed  having 
been  already  "admitted  to  probate"  The  statute,  however, 
does  not  vest  any  probate  powers  in  the  Justice  of  the  Peace, 
and  there  is  no  legislative  intent  indicated  to  allow  him  to 
probate  deeds  and  order  them  to  registration,  wliich  would 
be  the  case  if  the  probate  of  the  Clerk  was  merel}^  directory 
and  could  be  dispensed  with,  for  "the  power  to  take  probate 
naturally  carries  with  it,  as  an  incident,  the  power  to  order 
registration,"  says  Rodman,  J.,  in  Holmes  v.  Marshall^  supra. 
This  distinction  is  clearly  pointed  out  by  Davis,  J.,  in  Evans 
V.  Eiheridgey  99  N.  C,  43.  "  Where  the  evidence  is  offered  to 
the  Court,  the  entire  probate  is  taken  by  it,  but  where  the 
agency  of  a  commissioner  is  resorted  to,  a  part  of  this  pro- 
bate, i.  e.,  hearing  the  evidence,  is  taken  by  him  and  cer- 
tified to  the  Court,  and  thereupon  the  probate  is  |)erfected  by 
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an  adjudication  that  the  certificate  is  in  due  form,  and  that 
the  fact  of  the  execution  of  the  deed  is  established  by  the  evidence 
so  certified.  The  Clerk  alone  can  both  hear  the  evidence 
and  adjudicate.  This  is  mandatory.  A  registration  with- 
out this  adjudication  by  a  Clerk  does  not  create  such  an 
equity  in  the  mortgagee,  trustee,  as  affects  creditors  or  sub- 
sequent purchasers  for  value." 

The  Justice  of  the  Peace,  like  the  commissioner  of  deeds 
in  that  case,  merely  serves  the  purpose  of  the  special  com- 
missioner to  take  and  certifv  the  acknowledgement  and 
proof  under  the  former  law. 

This  case  differs  also  from  Jackson  v.  Buchanan^  89  N.  C, 
74,  and  Eva7is  v.  Etheridge,  96  N.  C,  42,  which  hold  that 
issuing  a  warrant  in  attachment,  or  an  order  for  seizure  of 
property  in  claim  and  delivery,  are  ministerial  acts,  and 
can,  therefore,  be  performed  by  a  deputy,  or  even  by  the 
Clerk,  in  a  case  to  which  he  is  a  party.  In  the  latter  case, 
the  Court  gives  as  a  reason  that  thereby  the  officer  settles 
and  adjudicates  upon  no  right,  but  ministerially  as  Clerk  or 
agent  of  the  Court,  and  expressly  notes  that,  in  probate 
matters,  the  Clerk  acts,  judicially,  as  Probate  Judge,  and  is 
prohibited  from  acting  on  matters  in  which  he  has  an 
interest. 

Tl)e  act  of  "admitting  to  probate"  being  a  judicial  act, 
the  Clerk  was  prohibited  from  acting  on  the  deed  of  trust  in 
which  he  was  grantor.  The  Code,  §  104  (4),  provides  that  no 
Clerk  can  act  as  to  any  proceeding  "if  he  or  his  wife  is  a 
party  or  a  subscribing  witness  to  any  deed  or  conveyance." 
This  is  not  contradicted  bv  the  unrestricted  powers  of  pro- 
bate conferred  on  the  Clerk  by  section  1246,  as  that  section 
is  to  be  construed  in  connection  with  section  104,  and,  even 
if  the  latter  was  not  enacted,  the  grant  of  powders  would  be 
subject  to  the  exception  that  no  one  can  be  judge  in  his  own 
case.  Barlow  v.  Norfltet,  72  N.  C,  535;  Barnes  v.  Lewis,  73 
N.  C,138:  Gregory  v.  Ellis,  82  X.  C,  225;  Broom's  Legal 
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Maxims,  118;  Day  v.  Savage^  Hobart's  Reports,  212;  2 
Strange,  1173. 

The  common  law  forbade  a  man  being  the  judge  of  bis 
own  cause,  as  "  if  an  act  of  Parliament  give  a  man  power  to 
try  all  causes  that  arise  within  his  manor  of  dale;  yet,  if  a 
cause  should  arise  in  which  he  himself  is  a  party,  the  act  is 
construed  not  to  extend  to  that,  because  it  is  unreasonable 
that  any  man  should  determine  his  own  quarrel."  1  Black- 
stone,  91. 

*'  Ttiere  is  also  a  maxim  of  law  regarding  judicial  action 
which  may  have  an  important  bearing  upon  the  dmstitu- 
tional  validity  of  judgments  in  some  cases.  No  one  ought 
to  be  a  judge  in  his  own  cause;  and  so  inflexible,  and  so  mani- 
festly just  is  this  rule,  that  Lord  Coke  has  laid  it  down,  that 
'  even  an  act  of  Parliament  made  against  natural  equity,  as 
to  make  a  man  a  judge  in  his  own  case,  is  void  in  itself; 
for  jura  naturse  sunt  immutabilia  and  they  are  leges  legum,^ 

"  This  maxim  applies  in  all  cases  where  judicial  functions 
are  to  be  exercised,  and  excludes  all  who  are  interested,  how- 
ever remott-lj%  from  taking  part  in  their  exercise. 

"  It  is  not  left  to  the  discretion  of  a  Judge,  or  to  his  sense 
of  decency,  to  decide  whether  he  shall  act  or  not;  all  his 
powers  are  subject  to  this  absolute  limitation  ;  and  when  his 
own  rights  are  in  question,  he  has  no  authority  to  determine 
the  cause.  Accordingly,  where  the  Lord  Chancellor,  who 
was  a  share-holder  in  a  company  in  whose  favor  the  Vice- 
Chancellor  had  rendered  a  decree,  affirmed  this  decree,  the 
House  of  Lords  reversed  the  decree  on  this  ground,  I^ord 
Campbell  observing,  *  It  is  of  the  last  imi)ortance,  that  the 
maxim  that  *  no  man  is  to  be  a  judge  in  his  own  cause,' 
should  be  held  sacred.  And  that  is  not  to  be  confined  to  a 
cause  in  which  he  is  a  party,  but  applies  to  a  cause  in  which 
he  has  an  interest.'  '  We  have  again  and  again  set  aside 
proceedings  in  inferior  tribunals,  because  an  individual  who 
had  an  interest  took  part  in  the  decision.     And  it  will  have 
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a  most  salutary  effect  on  those  tribunals,  when  it  is  known 
that  this  high  Court  of  last  resort  in  a  case  in  which  the 
Lord  Chancellor  of  England  had  an  interest,  considered  that 
his  decree,  on  this  account,  a  decree  not  according  to  law, 
and  should  be  set  aside.' 

"  This  will  be  a  lesson  to  all  inferior  tribunals,  to  take 
care  not  only  that  in  their  decrees  they  are  not  influenced 
by  their  personal  interest,  but  to  avoid  the  appearance  of 
laboring  under  such  an  influence."  Dimers  v.  Grand  June- 
turn  Canaly  3  House  of  Lords  Cases,  759 ;  Cooley's  Cons.  Lim., 
410-11;  Coke  Lit.,  §212. 

The  Code,  §  105,  allows  a  waiver  of  the  disqualification,  if 
made  in  writing.  It  is  agreed,  as  a  fact,  that  there  was  not  such 
waiver  here;  besides,  it  could  not  avail  unless  the  opposing 
parties  were  present  when  it  was  made,  and  capable  of  object- 
ing. Barlow  v.  N'/rfleety  72  N.  C,  535.  The  registration 
being  without  due  probate  to  warrant  it,  is  ineffectual  to 
pass  title  against  creditors  or  subsequent  purchasers  for  value. 
Todd  V.  OaUaw,  79  N.  C,  235;  DeCourcy  v.  Barr,  Busb.  Eq., 
181 ;  Duke  v.  Markham,  at  this  term.  It  is  contended,  how- 
ever, that  the  probate  not  being  conclusive,  its  total  invalid- 
ity ought  not  to  prejudice  a  party  claiming  under  it.  It  is 
true  the  probate  can  be  attacked  collaterally,  still  a  valid 
probate  is  essential  as  a  prerequisite  to  a  registration.  '^  It 
is  an  ex  parte  ascertainment  by  authority  of  law,  that  the 
instrument  registered  is  authentic,  and  to  be  so  treated  by 
all  persons  affected  by  it,  until  in  some  proper  wny  the  con- 
trary is  made  to  appear."     Young  v.  Jackson,  92  N.  C  ,  144. 

It  is  further  contended  that  chapter  252,  Acts  1889,  amend- 
ing The  Code,  §1260,  and  validating  the  probate  of  instru- 
ments in  cases  where  Clerks  and  others  have  mistaken  their 
powers,  cures  the  defect  here.  The  power  of  the  Legislature 
to  pass  such  curative  statutes  in  general  is  unquestionable. 
Tatom  v.  White,  95  N.  C,  453.  The  statute  in  question  has 
been  considered  at  this  term  in  Freeman  v.  Person,  and  it  is 
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there  held  that  it  cannot  be  construed  to  validate  the  pro- 
bate of  an  officer  in  regard  to  a  matter  in  which  he  or  his 
wife  was  a  party. 

Our  conclusion,  therefore,  is  that  the  attempted  act  of 
admitting  to  probate,  upon  the  certificate  of  a  Justice  of  the 
Peace,  by  the  defendant  Connelly,  as  Clerk  of  the  Court,  of 
a  deed  in  trust,  wherein  he  was  grantor,  was  invalid  and 
ineffectual  to  pass  title  as  against  creditors  and  purchasers 
for  value,  and  the  attachment  in  favor  of  plaintiff  having 
been  levied  on  the  property  embraced  in  the  deed  prior  to 
the  re- registration  thereof  upon  a  probate  by  another  Clerk, 
the  plaintiff  has  ac(]uired  a  lien  which  has  priority  over  the 
trustee. 

Error. 


*  LAURA  TURNER  v.  J.  B.  CONNELLY  et  al. 
Mortgage — Clerk — Deed,  Probate  oj — Rfgistration. 

When  a  moUgage  is  acknowledged,  and  wife's  privy  examination  taken 
before  a  Juslico  of  the  Peace,  but  the  adjudication  that  the  same 
is  in  due  form  and  the  order  of  registration  is  made  by  a  Cierk  of 
the  Superior  Court,  who  is  the  mortgagee  therein,  the  adjudica- 
tion and  order  by  the  Clerk,  and  the  registration  thereunder,  are 
void. 

Civil  action,  tried  before  Sbipp,  J.,  at  February  Term, 
1800,  of  Irkdkij,  Superior  Court. 

MfSiii's.  C.  II.  Armfidd  and   \V.  I),  Turner,  for  [)laintiff. 
AJessrP.  H.  Bi)ighai)i  and  L.  L\  Caldwell,  f  >r  defendants. 
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Clark,  J  :  On  the  oth  of  October,  1880.  0.  M.  Connelly 
and  wife  executed  to  defendant  J.  B.  Connelly  a  mortgage 
on  real  estate,  which  was  acknowledged  by  the  mortgagors 
before  a  Justice  of  the  Peace  of  Iredell  County,  and  the 
privy  examination  taken  by  the  Justice  in  the  regular  form, 
and  thereupon  it  was  admitted  to  probate  and  ordered  to  be 
registered,  by  the  Clerk  of  ihe  Superior  Court,  who  was  the 
mortgagee  in  said  mortgage.  It  was  registered  October  9th, 
188r»,  and  was  assigned  to  the  plaintiff  by  the  mortgagee,  as 
-collateral  security  for  an  indebtedness  of  his  own.  In  Janu- 
ary,  1888,  the  defendant,  to  secure  an  indebtedness  to  the 
defendant  Sherrill,  assigned  as  collateral  a  mortgage  to  him- 
self from  O-  M.  Connelly  and  wife,  on  the  same  house  and 
lot  of  the  said  O.  M.  Connelly  aforesaid.  This  mortgage 
was  also  acknowledged  before  a  Justice  of  the  Peace  of  Ire- 
dell County,  in  regular  form,  and  probated  by  the  said  J.  B. 
Connelly,  mortgagee,  and  also  Clerk,  in  the  same  manner  as 
the  Laura  Turner  collateral  mortgage  aforesaid;  but  after- 
wards the  said. J.  B.  Connelly,  Clerk,  was  removed  from  his 
office,  as  such,  and  one  J.  H.  Hill  was  duly  appointed  in  his 
place;  whereupon,  the  defendant  Sherrill  "re  probated  and 
re- registered  his  aforesaid  collateral  mortgage,  before  the  said 
J.  H.  Hill,  Clerk,  before  the  said  Turner  re-probated  and 
re-registered  her  collateral  mortgage  aforesaid,  before  the 
<'lerk,  Hill. 

The  Court  below  being  of  the  opinion  that  the  adjudica- 
tion and  order  of  registration  of  the  mortgages  by  the  Clerk 
of  the  Court,  J.  B.  Connelly,  who  was  mortgagee  therein, 
and  the  registration  had  thereby,  was  void,  held  that  the 
junior  mortgajie,  registered  under  the  adjudication  and 
order  of  J.  H.  Hill,  the  new  Clerk  of  the  Court,  had  jiriority 
over  i)lainlifi[ 's  mortgage.     Plaintiff'  excepted  and  appealed. 

The  facts  in  this  case  present  no  substantial  difference  to 
those  in  the  case  of  WhiU  v.  Connelly^  decided  at  this  term. 
VoT  the  reasons  therein  given,  there  is  no  error. 

Affirmed. 
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♦PIEDMONT  MANUFACTURING  CO.  v.  W.  T.  BUXTON  et  al. 

Appeal — Shei^ff's  Return — Ami rcement — Nonsuit. 

1.  Amercement,  and  not  a  civil  action,  is  the  remedy  giren  against  a 

Sheriff  for  not  making  **  due  and  proper  "  retam  of  process. 

2.  When  no  counter-claim  is  pleaded,  a  plaintiff  has  the  right  to  take  a 

nonsuit  at  any  time  before  verdict  or  final  judgment.  An  inter- 
locutory judgment  does  not  deprive  a  plaintiff  of  the  right  to  take 
a  nonsuit. 

3.  When,  in  an  action  against  a  Sheriff  for  a  false  return,  the  Court  per- 

mits such  return  to  be  amended,  the  plaintiff  should  note  his- 
exception,  and,  unless  the  amended  return  is  admitted  to  be  true, 
proceed  to  try  the  i^ssue.  An  appeal  before  final  judgment  on 
such  admission,  or  a  verdict,  is  premature  and  will  be  dismissed. 

Appkal  from  order  of  MacRae^  J.,  made  at  January  Term, 
1889,  of  Northampton  Superior  Court,  permitting  a  Sheriff 
to  amend  his  return  on  an  execution  in  an  action  against 
him  for  penalties  on  the  said  return,  for  being  false  and  not 
"due  and  proper." 

Mr,  R.  B,  Feehle»,  for  plaintiff. 
Mr,  W, ./.  Pee/e,  for  defendants. 

Clark,  J. :  This  is  an  action  brought  against  the  Sheriff 
upon  his  oflBcial  bond  for  a  return  upon  an  execution  in 
favor  of  relator  against  one  J.  D.  Boone,  as  follows:  "No 
property  to  be  found  in  my  county,  claimed  by  defendant, 
subject  to  execution."  The  complaint  alleg(s,  as  a  first  cause 
of  action,  that  this  was  not  "  a  due  and  proper  return,"  and 
a  second  cause  of  action,  that  the  "  return  was  false  in  fact," 
and  judgment  is  demanded  for.  penalty  of  $100  on  first  cause 
of  action,  and  $500  on  second  cause  of  action,  both  "  as 
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imposed  by  The  Cade,  §2079."  The  defendant  Sheriff,  in 
his  answer,  asked  leave  to  amend  his  return,  and  also  filed 
an  affidavit  and  naoved  thereon  for  leave  to  amend,  by  strik- 
ing out  the  words  "  claimed  by,"  in  said  return,  and  writing 
"belonging  to"  instead.  The  Court  granted  the  motion, 
and  plaintiff  appealed.  The  next  d«y  the  plaintiff  moved 
to  be  allowed  to  enter  a  noL  pros,  as  to  the  second  cause  of 
action  (for  $500  penalty),  and  for  judgment  for  the  $100 
penalty  upon  the  admissions  in  the  answer,  and  from  the 
refusal  thereof  by  the  Court,  again  appealed.  In  this  Court, 
the  defendant  moved  to  dismiss  the  action  because  the  com- 
plaint did  not  state  a  cause  of  action,  and  because  the  remedy 
as  to  the  $100  penalty  was  by  motion  to  amerce  and  not  by 
civil  action. 

The  plaintiff  would  be  entitled  to  any  relief  applicable  to 
the  facts  alleged  and  proven,  though  not  such  as  demanded 
in  the  prayer  for  relief.  Robinson  v.  Hodges,  at  this  term, 
and  cases  cited.  Therefore,  on  the  defendant's  motion,  it  is 
necessary  to  examine  all  the  statutes  giving  penalties  for 
"  undue"  or  "  false"  returns,  for  if  the  plaintiff's  allegations 
bring  the  case  within  any  one  of  them,  there  is  a  cause  of 
action  stated,  although  he  may  not  be  entitled  to  the  relief, 
"  under  section  2079,"  as  prayed. 

The  Code,  §  446,  provides  for  an  amercement  nisi,  on 
motion,  for  $100  for  failure  to  make  due  return.  Section 
1 112  gives  to  any  one  who  will  sue,  a  civil  action  for  $100 
for  **  neglecting  or  refusing"  to  return  process,  or  making  a 
"false  return,"  or  assuming  to  act  as  Sheriff,  Ac,  without 
authority.  Neither  of  these  sections  authorizes  this  action; 
446  authorizes  an  amercement  only,  not  a  civil  action ;  1 112 
is  found  in  the  chapter  on  "  Crimes  and  Punishments,"  ahd 
it  is  held  in  Harrtll  v.  Warren,  100  N.  C,  259,  to  apply  only 
when  criminal  process  is  delivered  to  an  officer.  The  plain- 
tiff's remedy  must  be  found,  if  at  all,  in  the  section  2079^ 
relied  on  by  him. 
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Section  2079  authorizes  the  following  penalties  and  reme- 
dies: 1.  An  amercement  nid  for  $100,  on  "  motion  and 
proof "  by  the  j»ar(y  aggrieved,  for  failure  to  "execute  and 
make  due  return."  2.  A  qui  tarn  action  for  penalty  of  $500 
for  a  "  false  return,"  one  moiety  to  the  party  aggrieved,  and 
the  other  to  anv  one  who  will  sue  for  the  same.  3.  An  action 
for  damages  by  the  party  aggrieved.  4.  An  ».mercement 
nisi  for  $100  in  Justices'  Court,  on  **  motioil  and  proof"  by 
the  party  aggrieved,  for  "  neglect  or  refusal"  to  execute  pro- 
cess of  such  Court. 

The  $100  penalty  for  fiiilure  to  make  *due"  return  is 
obtainable  only  by  amercement,  and  not  by  a  civil  action,  as 
is  here  sought.  The  plaintiff  has  not  stated  any  facts,  there- 
fore, to  constitute  his  first  cause  of  action.  There  is  no  alle- 
gation, or  cause  of  action,  set  forth  for  damages.  The  second 
-cause  of  action  for  $500  penalty  for  "  false  return,"  is  prop- 
erly sought  to  be  maintained  by  civil  action.  But  as  to  this 
the  plaintiff  asked  to  take  a  nonsuit,  and  one  of  his  assign- 
ments of  error  is  for  the  refusal  of  the  Judge  below  to  allow 
it  to  be  entered.  And  as  to  this  the  Court  below  erred.  It 
needs  no  citation  of  authority,  as  was  said  in  Maunnj  v.  Long, 
Dl  N.  (-.,  170,  that  a  plaintiff  cannot  enter  a  nonsuit  after 
verdict  or  final  judgment,  but  it  is  equally  clear  that  when 
no  counter  claim  is  pleaded  the  plaintiff  can  take  a  nonsuit, 
as  a  matter  of  right,  at  any  time  before  verdict  or  final  judg- 
ment. It  is  true  no  entrv  to  that  effect  could  be  made  while 
the  case  was  pending  on  appeal  in  this  Court  {Hinsoii  v. 
Adrian,  91  N.  C,  372),  but  during  the  term  the  taking  of  the 
appeal  was  iv  fifvi.  Tinrevtine  v.  R.  /J.,  92  N.  C,  042.  The 
nonsuit  sh(  uld  have  been  allowed,  for  no  verdict  or  final 
judgment  had  been  entered.  There  was  nothing  except  a 
judgment  upon  a  motion  in  the  cause,  aud  for  this  reason 
also  the  appeal  was  premature,  and  must  be  dismissed.  Wal- 
lace V.  Douglas,  at  this  term,  and  cases  there  cited.  The 
plaintiff  should  have  had  his  exception  entered,  and  pro- 
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ceeded  to  try  the  issue  of  fact  as  to  the  falsity  of  the  return 
as  amended.  If  lliat  were  found  for  him,  th(n  the  amend- 
ment of  process  would  be  immaterial,  and  no  appeal  neces- 
sary. If  the  issue  on  the  amended  return  were  found  against 
the  plaintiff,  then  his  exception  to  the  order  allowing  the 
amendment  could  be  brought  up  for  review. 

It  is  not  necessary  now,  that  we  pass  upon  the  questions, 
whether  the  Judge  could  allow  the  amendment  of  the 
Sheriff  s  return  after  action  brought  to  recover  penalties  for 
its  falsity,  nor  whether  such  amendmt^nt,  if  allowed,  should 
be  granted  on  motion  in  the  original  cause  in  which  the 
return  was  made,  or  in  this  action.  We  may  note,  however, 
that  it  is  not  very  clear  how  the  plaintiff'  could  have  been 
prejudiced,  as  to  the  second  cause  of  action,  which  alone  is 
valid,  by  the  amendment.  The  amended  return,  "no  prop- 
erty belovgivg  to  defendant  (Boone)  to  be  found  in  the 
county,"  is  broader,  and  puts  a  greater  responsibility  for  the 
truthfulness  of  it  on  the  Sheriff,  and  it  will  be  quite  sure  to 
embrace  not  all  "claimed"  by  the  defendant  in  the  execu- 
tion, but  possibly  more.  While  the  original  return  was 
certainly  not  "due  and  proper"  return,  and,  unless  amended, 
subjected  the  Sheriff  to  amercement,  it  is  not  so  clear  that  it 
could  be  classed  as  a  false  return  {Lemit  v.  Moormg,  8  Ired.^ 
312),  but  we  refrain  from  deciding  the  point.  These  views 
probably  occurred  to  the  plaintiff  and  induced  his  attempted 
abandonment  of  that  cause  of  action.  As  the  nonsuit  has 
not  yet  been  entered,  the  plaintiff  still  has  the  right  to  take 
it  below.  If  he  elect,  however,  to  proceed  on  the  second 
count,  he  is  entitled  to  amend  his  complaint  to  charge  the 
amended  return  as  "false  in  fact."  Should  he  admit  the 
truth  thereof,  or  it  be  found  against  him  by  the  jury,  an 
appeal  from  the  finni  judgment  will  then  bring  up  for 
review  the  exception  taken  to  the  power  of  the  Judge  to 
allow  the  amendment  of  the  SheriH's  return. 

Appeal  dismissed. 
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♦ANNE  M.  RUFFIN  et  al.  v.  JAME3  OVERBY. 

Color  of  Title — Adverse  Possession — Evidence. 

1.  In  proving  continuous  adverse  poss^^ssion  under  color  of  title,  noth- 

ing must  be  left  to  conjecture.  The  testimony,  if  believed,  must 
show  the  continuity  of  the  possession  for  the  full  statutory  period 
in  plain  terms,  or  by  necessary  implication. 

2.  One  entering  upon  land  under  a  deed,  or  color  of  title,  that  definitely 

describes  the  metes  and  bounds  of  the  land  conveyed,  or  purport- 
ing to  be  passed  to  him,  is  presumed  to  pi  efer  claim  to  all  of  the 
land  covered  by  the  paper  title  under  which  he  holds,  and  no 
further. 

S,  Where  one  enters  upon  land,  as  a  lessee  of  a  definite  portion  of  the 
territory,  covered  by  the  deed  under  which  his  lessor  claims  the 
possession  of  the  former,  enures  to  the  benefit  of  his  landlord  to 
the  outside  limits  of  the  latter's  deed. 

4.  The  fact  that  the  ancestor  of  the  plaintiff  sank  a  shaft  for  mining 

purposes,  or  built  a  house  for  laborers  who  wf re  working  in  a 
mine,  on  the  land,  would  not  be  sufficient  to  show  title  under 
color,  in  such  ancestor,  unless  it  had  appeared,  also,  that  the  house 
had  been  continuously  occupied  or  the  mine  regularly  worked 
for  seven  years. 

5.  Occasional  acts  of  ownership,  however  clearly  they  may  indicate  a 

purpose  to  claim  title  and  exercise  dominion  over  the  land,  do  not 
constitute  a  possession  that  will  mature  title. 

6.  Whatever  doubt  may  have  been  entertained  as  to  the  competency  of 

tax-lists,  in  cases  like  the  present,  this  Court  has  decided  that 
proof  of  listing  land  for  taxation  is  admissible  as  an  act  done  in 
pursuance  of  law,  and  under  a  claim  of  ownership,  though  of 
very  slight  import  as  evidence  of  title  ;  but  if  the  testimony  had 
been  admitted  the  plaintiffs  would  still  have  failed  to  make  a 
prima  facie  case,  and  the  error  does  not  entitle  them  to  a  new 
trial. 

This  was  an  Action  to  Recover  Real  Property,  tried  at 
the  August  Term  of  the  Superior  Court  of  Stokes  County 
(1889),  Gilmer,  J.,  presiding. 


•  Head-notes  by  Avery,  J. 
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In  support  of  their  contt  ntion,  the  plaintiffs  introduced  two 
grants  from  the  Slate  to  Gotlieb  Shober,  dated  May,  1795,  one 
calling  for  1,920  acres,  the  other  calling  for  600  acres;  a  deed 
from  Gotlieb  Shober  to  Timothy  Pickering,  dated  July  10, 
1795,  for  about  2,700  acres;  a  deed  from  Charles  Banner, 
Sheriff  of  Stokes,  to  A  D.  Murphy,  for  about  2  428  acres, 
dated  December  13  1815.  in  which  deed  there  is  recited 
"  that  the  land  was  sold  as  the  land  of  Timothy  Pickering 
for  taxes  due  for  the  years  1811  and  1812,  there  being  no 
goods  or  chattels  to  be  found,  after  due  advertisement, 
according  to  law,  according  to  Act  of  Assembly,  which  pre- 
scribes the  mode  for  selling  lands  for  taxes."  This  deed 
was  submitted  as  color  of  title  only,  upon  objection  by  defend- 
ant. 

A  deed  from  A,  D.  Murphy  to  Thomas  RuflSu,  for  2,428 
acres,  dated  June  8,  1822;  the  last  will  of  Thomas  Ruffin, 
devising  said  land  to  Anne  M.  Ruffin,  and  last  will  of  Anne 
M.  Ruffin,  who  died  since  the  action  was  legun,  devising 
said  land  to  the  present  plaintiffs. 

Plaintiffs  then  introduced  John  L.Worth,  surveyor,  and  the 
plots  filed  by  order  of  Court.  Worth's  testimony  tended  to 
show  that  the  lands  described  in  the  complaint  were  included 
in  the  boundaries  set  out  in  the  grants  and  deeds  aforesaid. 

Plaintiffs  introduced  testimony  showing  that  one  Charles 
Banner  was,  at  one  time,  agent  for  Judge  Ruffin,  and  that 
one  Alexbuder  King  succeeded  him  as  agent  about  1849. 

Plaintiffs  then  introduced  a  deed,  executed  by  said  Banner 
as  such  agent,  to  Glidewell,  dated  December,  1830,  for  fifty 
acres  of  the  land  included  in  plaintiffs'  boundaries,  as 
located  by  surveyor  Worth,  which  lay  along  the  eastern 
boundary  of  the  tract. 

A  thy  Sizemore,a  witness  for  plaintiffs,  testified  that  he  was 
now  the  owner,  and  cultivating  said  fifty  acres,  and  had  been 
from  1865,  when  he  bought  from  his  uncle,  SanfordSizemore; 
remembers  seeing  Glidewell  in  possession  of  the  same  land ; 
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that  he  also  saw  Sanford  Sizemore  in  possessiou  of  the  land 
before  he  bought,  but  did  not  state  what  years,  uor  for  how 
long  a  time  either  Glidewell  or  Sanford  Sizemore  were  in 
possession;  that  he  owned  another  tr.ict  of  the  Ruffin  land 
adjoining  that  tract,  and  mIso  another  adjoining  tract,  once 
the  land  of  one  Banner,  and  that  witness  destroyed  the 
poplar  cornc  r  called  for  in  plaintifl's'  deed,  because  it  shaded 
the  crops  cultivated  around  it. 

Plaiiitifls  then  read  deposition  of  Miss  Maria  Ruffin,  in 
which  she  testified: 

"I  lived  in  Stokes  Countv  with  n)v  father,  on  what  was 
known  as  the  *  Kuffin  land";  niv  father  moved  there  in  18o2 
or  1853,  by  j)ermi5?sion  of  Judge  Thomas  Ruffin;  I  lived 
there  a  portion  of  three  years,  and  we  tended  lots  around  the 
house,  and  father  collected  rents  from  Ishani  Bennett  and 
Mr.  Holland;  Alexander  King  >vas  RulHn's  agent  at  that 
time — controlled  the  land  and  ejected  Isham  Bennett;  Hin- 
ton  Holland,  Joe  Aniburn,  Anderson  Bennett,  and  John 
and  William  Bennett  weie  our  nearest  neighbors;  King,  as 
agent  of  Judge  Ruffin,  collected  rents  of  Joe  Amburn  at  the 
time  we  moved  lo  the  Bennett  place,  on  the  Ruffin  land; 
Joe  Rowe  and  Job  Aniburn  lived  on  the  Huffin  land;  Rowe 
left  because  he  could  not  pay  the  price  demanded  by  Judge 
Ruffin,  and  Amburn  left  bi  cause  of  some  trouble  about  the 
rents." 

Dr.  Swain  King,  witness  for  plaintiffs,  testified  that  he  is 
fifty-five  years  of  age,  a  son  of  Alexander  King;  he  knew 
the  Ruffin  land  from  earliest  n collections;  his  father  was 
agent  for  Judge  Rulfin  a  long  time;  when  witness  was  about 
fifteen  years  of  age,  Judge  Ruffin  came  to  witness'  father 
and  went  on  the  Kuffin  land;  they  were  engaged  in  mining 
upon  the  Ruffin  land;  sunk  two  or  three  or  four  shafts, 
and  operated  till  stopped  by  water;  shafts,  some  of  them^ 
fifty  feet  deep;  not  having  sufficient  machinery,  they  built 
a  house  fof  the  miners,  and  another  one  over  the  shafts; 
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father  paid  taxes  and  did  what  was  necessary ;  Isham  Ben- 
nett lived  on  the  RuflBn  land;  Amburn  lived  there;  Rowe 
also  lived  on  the  Ruffin  land ;  Archibald  RuflSn  lived  on  the 
lands  with  his  family;  witness'  father  lived  in  a  few  hun- 
dred yards  of  the  Ruffin  land,  and  cultivated  a  small  part 
of  it — an  acre  or  two. 

On  cross-examination,  said  his  father  bought  part  of  the 
Ruffin  land  from  Banner,  as  agent  for  Ruffin:  Ruffin  denied 
Banner's  agency;  his  father  surrendered  it  to  Ruffin;  don't 
know  that  the  mining  was  done  on  the  Ruffin  land ;  don't 
know  where  Ruffin  boundaries  were;  defendant  has  lived 
where  he  now  lives  (not  on  land  in  controversy,  but  near  line) 
thirty  or  forty  years;  his  father  lived  on  the  Green  place, 
in  controversy;  and  died  there  as  far  back  as  I  can  remem- 
ber; one  Sizemore  settled  the  Green  place,  and,  at  his  death, 
old  Overby  went  into  possession,  at  whose  death  defendant 
and  his  son  took  possession,  and  held  it  ever  since. 

William  King  was  next  introduced,  and  testified  that  he  was 
a  brother  of  Alexander  King;  some  men  lived  on  what  was 
said  to  be  Ruffin  land ;  they  left;  the  working  for  minerals  was 
about  one-quarter  of  a  mile  inside  of  the  Ruffin  boundaries; 
he  saw  Ruffin  give  brother  two  fifty-dollar  bills  and  tell  him 
to  work  the  mines,  and  if  they  found  anything  they  would 
**go  snacks";  they  worked  the  mines  some  three  months, 
struck  water  and  quit;  they  sunk  three  or  more  shafts,  and 
built  houses  for  the  hands  over  the  mines;  brother  Alexan- 
der collected  rents  from  Isham  Bennett  and  carried  them 
home,  and  paid  taxes  for  Ruffin  a  number  of  years;  I  was  a 
member  of  a  school  committee,  and  by  agreement  with 
Charles  Banner,  as  agent  for  Ruffin,  we  took  possession  of  a 
piece  of  the  Ruffin  land  and  built  a  school-house  on  it,  and 
we  occupied  it  for  twelve  months,  while  I  was  a  school  com- 
mitteeman, and  it  was  so  occupied  some  years  afterwards;  it 
was  built  by  license  of  Charles  Banner,  agent ;  afterwards, 
a  deed  was  made  to  the  school-house;  this  was  before  my 
105—6 
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brother  became  Ruffin's  egent;  part  of  the  land  in  contro- 
versy was  then  old  settlement. 

.  Hinton  Holland,  witness  for  plaintiffs,  testified :  "  I  am 
seventy-odd  years  old;  lived  first  on  the  mountain,  then 
near  where  Archie  RuflSn  lived;  lived  near  the  RufSn  land 
thirty  or  forty  years ;  lived  a  quarter  of  a  mile  from  Archie 
Ruffin;  Maria  Ruffin  lived  with  him;  Archie  Ruffin  culti- 
vated a  small  part  of  the  land ;  Rowe  lived  on  the  land ; 
Archie  Ruffin  first  moved  to  the  Bennett  place,  on  said  land, 
after  Rowe  left;  moved  to  the  house  Rowe  left;  Rowe  lived 
there  some  two  or  three  years ;  Archie  Ruffin  lived  there 
some  three  years;  Amburn  lived  on  the  land  and  owed 
rents,  and  in  a  controversy  between  him  and  Ruffin 's  agent. 
King,  I  was  one  of  the  commissioners  to  assess  the  rents, 
which  we  assessed  at  twenty  dollars  per  year,  going  back  three 
years.  Archie  Ruffin  died  on  the  land;  his  family  after- 
wards left.  The  land  occupied  by  Archie  Ruffin,  Rowe  and 
Amburn  and  Bennett  was  two  miles  from  land  in  contro- 
versy, and  near  outside  line  of  plot." 

Plaintiffs  next  offered  to  show  by  tax-books — not  assessor's 
list — that  the  lands  had  been  regularly  listed  for  taxation 
by  Murphy  and  Ruffin  for  a  long  series  of  years. 

His  Honor,  upon  objection  by  the  defendant,  excluded  the 
testimony,  and  plaintiffs  excepted. 

Joe  Hill,  Deputy  Sheriff  from  1844  to  1848,  testified  that 
he  had  collected  taxes  from  Alexander  King  as  agent  for 
Ruffin. 

It  was  in  evidence  that  the  Ruffin  lands  were  in  great 
part  mountainous,  and  some  of  it  very  "  rocky,"  lying  mostly 
in  the  Sauratown  Mountains. 

The  plaintiffs  rested,  and  the  defendant  did  not  introduce 
testimony. 

His  Honor  was  of  opinion  that  the  plaintiffs  could  not 
recover  upon  the  evidence,  and  upon  this  intimation  the 
plaintiffs  submitted  to  a  nonsuit,  and  appealed. 
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Mr,  R,  B,  Glenn,  for  plaintiCF. 
Mr.  C.  B.  Wdtson,  for  defendant. 

Avery,  J. — after  stating  the  facts:  The  Judge  below 
thought  that,  in  the  aspect  of  the  evidence  most  favorable 
to  the  plaintiffs,  they  had  failed,  when  they  rested,  to  make 
a  prima  facie  case,  and  hence  if  they  have  indicated  any 
combination  of  facts,  to  which  the  difftrent  witnesses  testi- 
fied, that  would,  if  true,  entitle  them  to  recover,  the  judg- 
ment of  nonsuit  must  be  set  aside  and  a  new  trial  granted. 

The  plaintiffs  offered  testimony  tending  lo  show  that  the 
land  in  controversy  was  granted  to  Gotlieb  Shober  in  1795, 
and  then  offered,  as  color  of  title,  a  deed  from  Charles  Ban- 
ner, Sheriff,  to  A.  D.  Murphy,  covering  the  land  in  dispute, 
dated  December  13th,  1815,  with  which  they  connected  them- 
selves by  the  mesne  conveyances  introduced.  Assuming, 
therefore,  that  the  title  was  shown  to  be  out  of  the  State,  it 
was  only  necessary,  before  resting  their  case,  that  they  should 
introduce  testimony  tending  to  show  that  they  and  those 
under  whom  they  claim  had  acquired  title  by  continuous 
open  adverse  possession  of  the  land  in  controversy  during 
the  period  elapsing  between  the  execution  of  the  conveyance 
by  the  Sheriff  (December  13th,  1815)  and  the  commence- 
ment of  the  action.  Mohley  v.  Griffin,  104  N.  C,  112.  In 
proving  such  continuous  possession,  nothing  must  be  left  to 
conjecture.  The  testimony  must,  if  believed,  show  the  con- 
tinuity of  the  possession  for  the  full  statutory  period  in  plain 
terms,  or  by  necessary  implication.  Hinton  Holland  testi- 
fied that  one  Rowe  lived  at  a  certain  hous:e  on  the  land  for 
two  or  three  years,  and  when  he  left  Arcliie  Ruffin  moved 
immediately  into  the  same  house  and  occupied  it  for  three 
years,  thus  showing  possession  positively  for  only  five,  possibly 
forsix,  years.  The  witness,  at  a  later  stage  in  the  delivery  of 
his  evidence,  says :  "  Amburn  lived  on  the  land  (he  does  not 
say  how  long,  when  or  where),  and  owed  rents,  and  in  a  con- 


84  IN  THE  SUPREME  COURT. 


RUFFIN  V,   OVKRBY. 


troversy  between  him  and  RufBn's  agent,  King,  I  was  one 
of  the  commissioners  to  assess  the  rents,  which  we  assessed 
at  twenty  dollars  per  year,  going  back  three  years."  It  does 
not  appear  whether  Amburn  occupied  a  different  house  and 
at  the  same  time  when  Ruffin  or  Rowe  lived  successively 
at  the  Bennett  house,  or  whether  he  occupied  the  same  house 
before  or  after  their  residence,  and  if  the  same,  whether  any 
interval  elapsed  between  the  surrender  by  the  one  tenant 
and  the  entry  of  his  successor. 

But  counsel  attempted  to  gather  the  necessary  inferences 
by  comparing  the  testimony  of  different  witnesses  as  follows: 
Dr.  Swain  King  was  fifty  years  old  at  the  time  of  trial,  and 
was  fifteen  when  Judge  Ruffin  went  upon  the  land,  and 
therefore  he  must  have  gone  there  in  the  year  1849.  Miss 
Maria  Ruffin,  in  her  deposition,  fixes  the  time  of  Archie 
Ruffin*s  entry  in  1852  or  1853,  and  says  that  he  remained  a 
portion  of  three  years.  We  are  asked  to  conjecture,  then, 
(there  being  no  positive  evidence)  that  one  Isham  Bennett 
(who,  as  William  King  testified,  paid  rent  to  his  brother 
Alexander,  as  agent  of  Judge  Ruffin)  occupied  for  at  least  a 
year  the  house  into  which  Rowe  moved  as  soon  as  Bennett 
left,  and  thus  add  one  year  preceding  Rowe's  entry.  We 
find  from  the  deposition  of  Miss  Maria  Ruffin,  that  while 
her  father  lived  on  the  land,  Hinton  Holland,  Joe  Amburn, 
and  three  men  named  Bennett,  were  his  nearest  neighbors. 
Her  father  moved  to  the  house  formerly  occupied  by  Rowe 
as  stated  by  Holland.  She  testified  that  Isham  Bennett 
had  previously  been  ejected  from  the  land.  Her  father 
moved  to  the  Bennett  house,  but  we  are  left  to  conjecture 
whether  it  was  called  the  "Bennett  house"  because  some 
other  member  of  that  prolific  family  had  once  occupied  it, 
or  whether  Isham  had  been  the  tenant,  and  if  Isham  Ben- 
nett gave  his  name  to  the  place,  whether,  on  his  expulsion, 
there  was  a  break  in  the  continuity  of  the  possession,  which 
would  be  fatal  to  the  claim  of  plaintiff. 
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Another  suggestion  was  that  possibly  the  necessary  seven 
years  might  be  made  out  by  supposing  that  Alexander 
King  rented  from  RuflBn  for  a  year  after  he  surrendered 
possession  in  1849  of  that  portion  of  the  land  sold  by  Ban- 
ner to  him  two  years  previously  and  adding  to  that  year 
of  supposititious  possession  the  previous  occupancy  for  two 
years  under  a  sale  made  by  Banner,  whom  Judge  RuflBn 
repudiated  as  his  agent  in  that  transaction.  If  it  be  con- 
ceded that  Alexander  King  was  holding  the  land  sold  by 
Banner  without  authority,  not  adversely,  but  in  subordina- 
tion to  RuflSn's  title,  the  insuperable  diflSculty  remains  that 
he  was  claiming  during  that  period  only  a  definite  boun- 
dary, not  as  a  tenant,  but  as  a  grantee.  He  strsod,  at  best,  in 
the  same  relation  to  the  ancestor  of  the  plaintiff  as  those 
claiming  under  Glidewell  Sizemore,  to  whom  Charles  Ban- 
ner conveyed  fifty  acres  inside  of  the  boundaries  of  the  tax 
title  in  the  year  1830,  his  act,  as  agent,  being  in  this 
instance  authorized  or  subsequently  ratified.  It  is  a  settled 
principle  that  one  entering  upon  land  under  a  deed  or  color 
of  title  that  definitely  describes  the  metes  and  bounds  of 
the  land  conveyed,  (»r  purporting  to  be  passed  to  him,  is 
presumed  to  prefer  claim  lo  all  of  the  land  covered  by  the 
paper-title  under  which  he  holds,  and  no  further.  Hence, 
the  possession  of  Sizemore  and  his  successors,  like  that  of 
King  under  the  deed  from  Banner,  not  being  in  the  name 
of  the  whole  Murphy  tract,  did  not  enure  to  the  benefit  of 
RuflBn.  Davis  v.  HigginSy  91  N.  C,  382;  Lenoir  v.  South, 
10  Ired.,  237;  McCormick  v.  Munroe,  3  Jones,  332;  Staton  v. 
Mullis,  92  N.  C.  G23. 

On  the  other  hand,  when  one  enters  upon  land  as  a  lessee 
of  a  definite  portion  of  the  territory  covered  by  the  deed 
under  which  his  lessor  claims,  the  possession  of  the  former 
enures  to  the  benefit  of  his  landlord  to  the  outside  limits  of 
the  latter's  deed.  Scoil  v.  Elkins,  83  N.  C,  424 ;  Lenoir  v. 
South,  supra.    In   our   case,  Rowe  and   Archie   RuflBn,  as 
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tenants,  represented  the  ancestor  of  the  plaintiifs,  and  if 
continuous  possession  had  been  shown  by  them  for  seven 
years  it  would  have  matured  his  title  as  eflfectually  as  if  the 
house  had  been  occupied  by  him  or  his  servant. 

In  Williams  v.  Wallace^  78  N.  C,  354,  Bynum,  Justice,  deliv- 
ering the  opinion,  says >  "A  possession  under  color  of  title 
must  be  taken  by  a  man  himself,  his  servants,  or  tenants* 
and  by  him  or  them  continued  for  seven  years  together." 

The  fact  that  King  &  Ruffin,  as  partners,  sank  a  shaft  for 
mining  purposes,  or  built  a  house  for  laborers  who  were 
working  in  a  mine  on  the  land,  would  not  be  sufficient  to 
show  title  in  Ruffin  unless  it  had  appeared  also  that  the 
house  had  been  continuously  occupied  or  the  mine  regu- 
larly worked  for  seven  years.  Occasional  acts  of  ownership, 
however  clearly  they  may  indicate  a  purpose  to  claim  title 
and  exercise  dominion  over  the  land,  do  not  constitute  a 
possession  that  will  mature  title.  Lojtin  v.  Cobb,  1  Jones, 
406 ;  Bartleit  v.  Simmons,  4  Jones,  295 ;  Williams  v.  Wallace, 
78  N.  C,  354;  McLean  v.  Smith  (decided  at  this  term) 

Whatever  doubt  may  have  been  formerly  entertained  as 
to  the  competency  of  the  tax-lists  in  cases  like  that  before  us, 
it  is  now  settled  that  proof  of  listing  land  for  taxation  is 
admissible,  as  an  act  done  in  pursuance  of  law,  and  under 
claim  of  ownership,  though  of  very  slight  import  as  evidence 
of  title.  Austin  v.  King,  97  N.  C,  339;  Faulcon  v.  Johnston, 
102  N.  C,  269;  Ellis  v.  Harris  (decided  at  this  term). 

The  Court  erred  in  sustaining  the  objection  to  the  intro- 
duction of  the  record  of  property  returned  for  taxation.  But 
if  the  testimony  offered  had  been  admitted,  it  would  still 
have  been  the  duty  of  the  trial  judge  to  instruct  the  jury 
that  the  plaintiffs  were  not  entitled  to  recover,  in  any  view 
of  the  testimony,  and  it  is  not  the  duty  of  this  Court,  because 
of  that  error,  to  set  aside  the  judgment  of  nonsuit  and  grant 
a  new  trial,  when  it  is  apparent  that  the  plaintiffs  have  not 
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been  injured  by  the  error  of  the  Court,  because  they  would 
have  been  in  no  better  plight  after  than  before  the  introduc- 
tion of  the  excluded  evidence. 
The  judgment  is  affirmed. 

Affirmed. 


•  A.  P.  SHARPE,  Administrator,  v.  J.  B.  CONNELY  et  al. 
Official  Bond — Clerk — Parties — Sureties. 

1.  When  the  proceeds  of  real  estate,  in  proceedings  to  foreclose  a  mort- 

gage given  by  a  person  since  deceased,  is  paid  into  the  Clerk*s 
office  by  judicial  order,  and  subsequently  it  is  directed  that  the 
surplus  of  the  fund,  after. payment  of  mortgage  debt,  be  paid  to 
the  administrator  of  the  mortgagor,  as  assets  to  pay  debts,  non- 
compliance with  such  judgment  is  a  breach  of  the  bond,  and 
the  administrator  is  the  proper  party  to  maintain  an  action 
therefor. 

2.  The  sureties  on  the  bond  at  the  time  such  breach  occurs,  are  not  dis- 

charged by  the  Clerk  subsequently  renewing  his  bond  with  other 
sureties. 

This  was  a  civil  action,  tried  before  Connor^  J.,  at  Novem- 
ber Term,  1889,  of  Iredell  Superior  Court. 

Proceedings  had  been  formerly  instituted  to  foreclose  a 
mortgage  executed  by  A.  A.  Sharpe,  deceased,  to  which  his 
heirs  at  law  were  parties.  At  August  Term,  1885,  the  Court 
confirmed  the  sale,  and,  there  being  a  surplus  after  payment 
of  the  mortgage  debt,  the  Court  directed  its  payment  into 
the  Clerk's  office,  and  that  the  Clerk  deposit  it  in  bank  and 
hold  the  certificate  subject  to  the  further  order  of  the  Court. 
At  November  Term,  1885,  it  was  ordered  that  the  Clerk  pay 
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over  the  fund  to  the  plaintiff,  as  administrator  of  A.  A. 
Sharpe,  to  be  used  as  assets  in  payment  of  the  debts  of  his 
intestate.  The  defendant  Connelly  was  the  Clerk  of  the 
Court,  and  the  other  defendants  were  sureties  on  his  official 
bond  from  December,  1882,  to  December,  1886.  It  is  found 
by  the  jury  that  the  amount  directed  to  be  paid  into  the 
Clerk's  office  by  judgment  of  August,  1885,  was  paid  into 
the  office,  but  that  the  Clerk  did  not  deposit  in  the  bank,  as 
directed,  and  that  it  has  not  been  paid  to  the  plaintiff,  as 
ordered  by  the  Court  in  November,  2885.  This  action  is  for 
breach  of  the  bond  in  that  respect.  The  only  exception  is 
to  the  refusal  of  the  Judge  to  give  the  following  instructions 
asked  by  defendant: 

1.  That  when  the  money  was  first  received  by  J.  B.  Con- 
nelly, it  was  the  property  of  the  heirs  at  law  of  A.  A.  Sharpe. 

2.  That  to  entitle  the  plaintiff  to  recover,  he  must  show  a 
conversion  of  the  money  after  November  Term,  1885,  of  Ire- 
dell Superior  Court,  and  before  the  first  Monday  in  Decem- 
ber, 1886. 

3.  That  there  is  no  presumption  as  to  the  time  of  the  con- 
version until  after  a  demand,  and  there  being  no  demand 
made  in  this  case  of  J.  B.  Connelly,  the  plaintiff  must  show 
a  conversion  before  the  1st  of  December,  1886,  to  entitle  him 
to  recover. 

Verdict  for  plaintiff.     Appeal  by  defendant. 

Mr.  W.  M.  RobbinSy  for  plaintiff. 

Messrs.  L.  C.  Caldwell  and  M.  L.  McCorkle,  for  defendants. 

• 

Clark,  J. :  By  the  decree  of  August  Term,  1885,  the  fund 
was  paid  into  the  Clerk's  office  by  judicial  order,  to  abide 
further  directions  of  the  Court.  This  made  the  Clerk,  on 
his  official  bond,  responsible  for  its  safe-keeping.  Thomas 
V.  ConneUy,  104  N.  C,  342.  By  the  decree  of  November 
Term,  1885,  to  which  the  heirs  at  law  were  parties,  it  was 
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adjudged  that  the  Clerk  pay  over  the  fund  to  plaintiff,  as 
administrator,  as  assets  for  payment  of  debts  of  his  intestate. 
This  judgment  has  not  been  complied  with.  The  failure  to 
do  so  is  a  breach  of  the  bond,  for  which  the  other  defend- 
ants, who  were  sureties  on  the  official  bond,  are  liable.  They 
were  sureties  when  the  money  was  paid  in  and  when  the 
order  to  pay  out  was  made,  and  the  condition  of  their  bond 
has  not  been  performed.  It  clearly  can  make  no  difference 
that  the  heirs  had  an  interest  in  the  fund  when  paid  in,  for 
the  fund  was  paid  to  the  Clerk,  by  order  of  the  Court,  to 
abide  future  directions.  The  obligation  of  the  Clerk,  upon 
his  bond,  was  for  its  safe-keeping  and  the  payment  as  directed 
by  the  Court.  No  one  except  the  plaintiff  has  a  right  to 
recover  the  fund,  or  sue  for  the  breach  of  the  bond  in  failing 
to  pay  it  as  directed.  The  heirs  at  law  of  Sharpe  are  bound 
by  the  judgment  of  the  Court  of  November,  1885,  condemn- 
ing the  fund  to  use  of  plaintiff  as  assets  for  payment  of 
debts  of  his  intestate.  Nor  does  it  make  any  difference 
whether  the  fund  was  converted  before  December  1st,  1886 
(when  Connelly  gave  a  new  bond,  on  which  the  other  defend- 
ants are  not  sureties),  for  there  was  a  breach  of  the  bond 
from  November  Term,  1885,  by  failure  to  execute  the  judg- 
ment, and  that  liability  was  not  discharged  by  the  Clerk 
giving  a  new  bond  in  December,  1886.  There  was,  there- 
fore, no  error  in  the  refusal  to  give  the  instructions  asked. 

Affirmed. 
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*  J.  W.  C.  LONG  V.  W.  A.  WALKER. 

Constitution — Contract — Costs — Homestead  and  Personal  Prop- 
erty Exemptions — Judgment — Execution  Sale — Lien — ISxire 
decisis. 

1.  One  C,  as  executor,  recoTered  judgment  against  the  defendant  on  a 

debt  due  to  his  testator  by  contract  before  the  year  1867,  and 
caused  execution  to  issue.  The  defendant  paid  to  the  Sheriff  the 
principal  and  interest  of  the  judgment,  and  took  his  receipt  there- 
for (not  including  costs).  The  Sheriff  sold  the  land  of  defendant, 
already  levied  on  to  satisfy  the  costs,  at  which  sale  plaintiff 
bought  and  brings  this  action  to  recover  possession:  Held^  that 
the  right  to  recover  disbursements,  in  case  of  default  in  payment, 
being  secured  by  law,  when  the  contract  was  made,  entered  into 
and  formed  a  part  of  it,  and  such  costs  as  incidents  of  the  judg- 
ment constitute  a  lien  upon  the  same  property,  and  to  the  same 
extent,  as  the  principal  and  interest  of  the  debt. 

2.  This  lien  exists  in  favor  of  the  officers  of  the  Court  when  they  do  not 

require  the  plaintiff,  as  they  have  a  right  to  do,  to  pay  their  fees 
in  advance.  In  such  instances  the  officers  (Sheriff  and  Clerk  of 
the  Court)  have  the  right  of  retainer  to  the  extent  of  the  costs  out 
of  the  amount  collected,  and  neither  can  be  compelled  to  look 
exclusively  to  the  plaintiff 's  prosecution  bond,  nor  prevented  from 
exhausting  his  remedy  against  the  debtor,  by  reason  of  any 
receipt  or  compromise  between  the  judgment  creditor  and  debtor. 

3.  The  receipt  given  in  this  case  did  not  operate,  like  the  receipt  of  prin- 

cipal and  interest  of  a  debt,  while  suit  is  pending  for  its  collection, 
to  extinguish  plaintiff's  claim  against  defendant  for  the  costs 
incident  to  the  action,  in  the  absence  of  some  special  agreement 
to  the  contrary. 

4.  If  the  sale  of  defendant's  land  under  the  execution  would  have  been 

valid  without  allotting  him  a  homestead  thereon,  when  the  prin- 
cipal and  interest  of  the  debt  had  not  been  paid,  the  estate  of  the 
debtor  passed,  to  the  plaintiff  under  the  sale  to  satisfy  the  costs 
due  by  virtue  of  the  execution. 

5.  A  creditor  by  contract  has  a  vested  right  either  to  the  remedy  for  the 

recovery  of  his  debt,  that  existed  when  the  contract  was  made, 
or  another  sufficient  remedy  in  its  stead. 
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0.  In  altering  the  remedy  a  Stare  cannot,  by  law,  impair  its  efficacy  in 
the  least  degree,  because  the  right  to  impair  means  a  license  to 
destroy. 

7.  Before  the  year  1867  the  creditor  could  cause  execution  to  issue 
against  the  real  and  personal  property  of  the  debtor,  and  if  there 
were  no  personal  goods,  or,  in  the  opinion  of  the  Sheriff,  not  suffi- 
cient to  satisfy  the  debt,  the  officer  was  required  to  levy  upon 
and  sell,  without  embarrassment  to  the  creditor,  the  whole  body 
of  the  debtor's  land,  if  necessary,  and  at  all  events  his  entire 
interest  in  that  sold. 

8^  If  the  new  remedy,  as  compared  with  that  provided  when  the  con- 
tract was  made,  has  a  tendency  to  diminish  the  value  of  the  debt 
•in  the  least  degree,  it  is  unconstitutional. 

9  If  the  creditor  is  required  to  pay  the  costs  of  allotting  any  home- 
stead in  advance  and  of  selling  suoceesively  the  excess,  the  rever- 
sion and  the  homestead  itself,  and  incurs  the  lisk  of  paying  such 
expenses  without  reimbursement,  if  the  proceeds  of  all  do  not 
pay  his  debt,  the  value  of  the  debt  is  diminished  by  the  sum  total 
of  such  expense  and  by  the  decreased  amount  realized  by  selling 
the  reversionary  interest  and  homestead  separately. 

10.  It  impairs  the  remedy  and  diminishes  the  value  of  the  debt  if 

neither  the  plaintiff  in  execution,  nor  any  other  person,  can  cause 
the  land  to  bring  its  value  at  sale  without  allotment  of  the  home- 
stead, and  buy  it  without  incurring  the  risk  of  having  the  valid- 
ity of  the  sale  successfully  impeached  after  the  lapse  of  years,  by 
a  finding  of  a  jury  that  the  land  was  worth  over  one  thousand 
dollars  when  sold. 

11.  The  value,  in  the  year  1867,  was  the  amount  the  land  would  bring 

under  execution,  and  the  purchaser  at  such  a  sale  got  a  good  title, 
unless  fraud,  such  as  preventing  a  fair  competition  of  bidders, 
was  shown,  and  the  burden  was  then  on  one  who  attacked  the 
sale  for  fraud  to  prove  it,  while  uoder  the  principle  laid  down  in 
Morrison  v.  Watson  the  burden  would  rest  forever  on  a  purchaser 
at  a  sale  without  laying  off  a  homestead  to  show  the  true  value  of 
land  bought  to  have  been  less  than  one  thousand  dollars,  or  have 
his  deed  declared  invalid. 

12.  After  the  decision  in  the  case  of  Edwards  v.  Kearsy  (96  U.  S.,  100), 

this  Court  and  the  Legislature  of  the  State  declared  the  Act  of 
1869  unconstitutional  as  to  debts  contracted  before  the  24th  of 
April,  1868,  and  the  liabilities  of  citizens  were  settled  by  the  sale 
of  land  to  satisfy  debts  created  before  that  date  without  allottment 
of  homesteads. 
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13.  The  general  policy  of  adhering  to  the  last  decision  of  a  Court  is 

subject  to  the  limitation  that  inadvertent  decisions  must  be 
overruled,  unless  they  have  be^n  €u;ted  on  for  a  long  time,  and 
property  has  been  bought  because  of  the  public  faith  in  tlie  prin- 
ciple decided. 

14.  Where  the  adjudications  of  a  Court  in  construing  a  statute  or  the 

organic  law  seem  to  have  been  wrong  origiDally,  but  have  been 
recognized  as  authority  for  years,  and  titles  to  property  have  been 
accepted  through  faith  in  their  stability,  they  become  a  sale  of 
property  and  ought,  for  the  sake  of  certainty  to  be  observed  as  if 
they  had  originally  formed  a  part  of  the  text  of  the  statute. 

15.  Where  a  creditor,  acting  upon  the  principle  laid  down  in  Morrison 

V.  Watson  has  caused  the  debtor^s  homestead  to  be  laid  off  and 
sold,  first  the  excess,  then  the  reversionary  interest  in  the  home- 
stead, and  then  the  homestead  itself,  all  such  sales  are  valid. 

16.  The  case  of  Morrison  v.  Watson^  101  N.  C,  332,  is  overruled  in  so 

far  as  it  declares  a  sale  under  execution  to  satisfy  a  debt,  arising 
out  of  a  contract  made  before  the  24th  of  April,  1868,  void  for 
failure  to  lay  off  the  homestead  of  the  debtor. 

This  was  a  civil  action,  tried  at  the  May  Term,  1889,  of 
the  Superior  Court  of  Iredell  County,  before  Brown,  J. 

The  plaintijff  claimed  under  a  Sheriff's  deed,  executed 
September  5,  1887.  The  Sheriff  sold  by  virtue  of  an  execu- 
tion issued  on  a  judgment  against  the  defendant,  rendered 
on  a  caufce  of  action  ex  contractu,  that  arose  prior  to  the 
year  1867.  But  while  the  execution  was  in  the  hands  of 
the  Sheriff,  the  defendant  Walker  p.'iid  to  the  plaintiflF,  in 
the  execution  of  the  principal  and  interest  of  the  judgment, 
but  no  part  of  the  costs,  and  took  his  receipt  in  form  as  fol- 
lows: 

"  Received  of  W.  A.  Walker  one  hundred  and  forty- 
nine  tA  dollars  in  full  payment  of  the  principal  and  inter- 
est of  the  debt  (not  including  costs)  in  the  judgment  of  the 
Superior  Court  of  Iredell  County  in  the  case  of  John  F. 
Long  and  W.  H.  Cowan,  administrators  of  W.  F.  Cowan, 
deceased,  against  G.  W.  Weir  and  wife,  W.  A.  Walker  and 
others.     This  30th  day  of  March,  1887 

(Sig.)  Wm.  H.  Cowan,  ExV  of  W.  F.  Cowan." 
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The  Court  submitted,  without  objection,  the  issues  herein 
set  out,  which,  with  the  findings  of  the  jury,  are  as  follows: 

1.  At  the  date  of  the  execution  sale,  did  the  defendant 
occup3'  the  lands  described  in  the  complaint  as  one  farm 
and  tract  and  reside  thereon  and  cultivate  and  use  the  same 
as  such  ?    Answer,  Yes. 

2.  Was  the  principal  and  interest  of  the  judgment  and 
execution  under  which  the  lands  were  sold,  paid  to  the 
plaintiff  therein  in  full  before  the  sale,  and  did  he  satisfy 
and  discharge  said  principal  and  interest?    Answer,  Yes. 

3.  If  so,  did  plaintiff  Long  have  notice  at  time  and  before 
said  sale  that  said  principal  and  interest  had  been  fully  • 
paid?    Answer,  Yes. 

4.  What  was  the  value  of  said  lands  at  date  of  said  sale  ? 
Answer.  $1,900. 

5.  What  is  the  annual  value  or  rents  of  the  part  thereof 
called  "  Luck  "  land  ?    Answer,  $45. 

6.  What  was  the  value  of  the  part  of  said  lands  described 
in  complaint  called  'Walker"  land?     Answer,  $1,450. 

After  the  issues  were  found  by  the  jury,  the  plaintiff 
moved  for  judgment  for  the  part  of  the  land  described  in 
complaint  as  the  Luck  tract  of  land,  plaintiff  admitting  that 
he  was  not  entitled  to  recover  the  other  part  of  the  land 
known  as  the  Walker  land.  Plaintiff  also  moved  for  judg- 
ment for  rents  of  Luck  land  from  date  of  purchase,  Septem- 
ber 5th,  1887.     The  plaintiff  contended  : 

1.  That  it  was  unnecessary  to  assign  the  defendant's  home- 
stead because  the  judgment  was  rendered  on  a  debt  con- 
tracted prior  to  1868. 

2.  That  plaintiff  disclaiming  as  to  the  tract  called  the 
Walker  tract,  the  defendant  would  have  all  he  was  entitled 
to  under  the  constitutional  provision,  and  that  plaintiff 
would,  in  any  event,  be  entitled  to  the  tract  called  Luck 
tract. 
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3.  That  although  the  jury  find  the  second  issue  against 
the  plaintiff,  yet  the  costs  remain  unpaid,  and  that  although 
said  costs  are  admitted  to  have  accrued  since  the  year  1868, 
still  they  are  an  incident  to  the  original  debt. 

The  defendant  inherited  the  Walker  tract  of  from  250  to 
300  acres  from  his  father,  and  bought  the  Luck  tract  of  50 
acres,  many  years  ago,  and  added  to  it.  He  lived  on  th^ 
Walker  tract,  and  still  lives  on  it;  but  for  many  years  prior 
to  the  sale,  and  since  he  bought  the  Luck  place,  has  used 
the  two  as  one  farm,  had  a  single  fence  that  enclosed  the 
cultivated  lands  on  both  tracts,  and  had  the  two  listed  as 
one  tract  for  taxation. 

There  was  judgment  for  the  defendant,  from  which  plain- 
tiff appealed. 

Mr.  D.  M.  Furch€8,  for  plaintiff. 
Mr.  W.  M.  RobbinSj  for  defendant. 

Avery,  J. — after  stating  the  facts :  The  law  in  force  before 
the  year  1867,  when  the  contract  between  the  testator  of 
Cowan,  the  plaintiff  in  the  execution,  and  the  defendant 
Walker  was  made  (Rev.  Code,  ch.  31,  sec.  75),  provided  that, 
on  default  in  payment,  judgment  for  the  debt,  with  "  full 
costs,"  should  be  awarded  to  the  payee  in  a  suit  brought  for 
its  enforcement.  The  statutory  right  to  recover  not  only 
principal  and  interest,  but  disbursements  incident  to  the 
prosecution  of  the  action,  therefore  entered  into  and  formed 
a  part  of  the  original  agreement  between  the  creditor  and 
debtor,  just  as  though  the  provisions  of  the  law  had  been 
incorporated  in  it,  and  was,  in  legal  intendment,  one  of  the 
inducements  to  the  former  to  loan  the  money  or  part  with 
the  property  that  constituted  the  consideration  of  the  con- 
tract. Cooley's  Const.  Lim.,  p.  285;  Koancew,  Russell,  lOS 
N.  C,  179;   Von  Hoffman  v.  City  of  Quincy,  4  Wall,  535. 
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The  costs  taxed  by  the  Clerk  when  judgment  is  rendered, 
and  that  accruing  in  favor  of  the  Sheriff  while  the  execu- 
tion is  in  his  hands,  may  be  collected  by  the  oiSicers  in 
advance  of  discharging  the  duty,  fr  om  the  plaintiflF,  and  the 
law  gives  the  plaintiff  a  lien  upon  the  same  property,  and 
to  the  same  extent,  for  the  security  of  his  disbursements  as 
for  the  principal  and  interest  of  his  debt.  Freeman,  in  his 
work  on  Judgments,  §338,  says:  "The  lien  of  a  judgment 
attaches  to  all  the  interests  which  the  debtor  had  at  the 
rendition  of  the  judgment.  A  subsequent  sale,  under  the 
judgment,  relates  back,  so  as  to  transfer  all  the  title  which  the 
debtor  had  when  the  lien  attached.  But  where  costs  are  incurred 
in  enfordvg  a  lien,  they  are  to  be  paid  out  of  the  proceeds  realized, 
and  are  preferred  to  the  lienJ*  See  also  Shtlly's  Appeal,  38 
Penn.  St.,  210;  McNeUl  v.  Bean,  32  Vermont.  429. 

But  the  case  of  Knight  v.  Whitman,  6  Bush.  (Ky.\  51,  is 
directly  in  point,  and  is  decisive  of  the  doctrine  that  the 
costs  incident  to  the  collection  of  a  debt,  and  the  enforce- 
ment of  a  judgment  for  it,  are  deemed  to  constitute  a  part 
(if  not  a  favored  part),  of  the  debt,  and  any  property  liable 
to  be  subjected  to  the  lien  for  the  judgment  debt  may  be 
sold  for  the  costs.  The  Court  of  Kentucky  say,  in  the 
opinion  referred  to:  "It  is  insisted  that,  this  judgment  being 
in  1867,  the  homestead  not  being  worth  one  thousand  dol- 
lars, was  not  liable  to  sale  under  this  execution,  but  was  pro- 
tected by  our  statute  of  February  10th,  18G6,  which  enacted 
that,  in  addition  to  the  personal  property  now  exempt  from 
execution  on  all  debts  and  liabilities,  crt^ated  or  incurred  after 
the  first  of  June,  1866,  there  shall  be  exempt  from  sale  under 
execution,  Ac,  so  much  land,  including  the  dwelling-house, 
&c.,  owned  by  the  debtor,  as  shall  not  exceed  in  value  one 
thousand  dollars.  *  *  *  Then  it  has  been  judicially  ascer- 
tained that  the  defendant  was  liable  to  plaintiff  when  said 
suit  was  brought  in  1865,  and  anterior  to  June  1st,  1866, 
therefore  said  homestead  exemption  statute  is  inapplicable. 
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*  *  *  It  is  said,  however,  that  live  costs  were  subsequently 
incurred,  hence  the  homestead  was  not  liable  therefor.  It 
is  sufficient  to  say,  that  the  exemption  under  the  statute  of 
February,  1866,  is  only  applicable  to  debts  and  liabilities 
created  or  incurred  after  June  1st,  1866,  so  that  in  all  that 
class  of  ciises  existing  prior  thereto  there  is  no  homestead 
exemption.  The  costs  of  all  such  cases  are  only  incidents^ 
attached  thereto,  and  must  be  governed  by  the  laws  applicable  to 
the  debt  or  liability  out  of  which  they  growJ^  The  only  differ- 
ence material  for  the  purpose  of  this  discussion  between  the 
homestead  provision  of  our  Constitution  and  the  Kentucky 
statute,  is  that  the  latter,  by  its  express  terms,  did  not  apply 
to  antecedent  liabilities,  while  the  former  was  limited  in  its 
operation  by  the  construction  given  it  by  the  Supreme  Court 
of  the  United  States,  as  to  contracts  made  subsequent  to  its 
adoption.  In  Slaughter  v.  Winfrey^  85  N.  C,  160,  which  was 
an  action  by  a  landlord  to  enforce  a  lien  for  rent  against  his 
tenant,  the  late  Chief  Justice  Smith  says,  for  the  Court:  "As 
the  act  requires  the  seizure  of  a  sufficient  part  of  the  crop 
to  meet  the  plaintiff's  demand,  and  costs  as  well,  it  is 
obvious  that  both  must  be  satisfied  out  of  the  proceeds  of 
sale,  when  so  adjudged  by  the  Court.  If  it  were  otherwise, 
the  rent  would  be  practically  reduced  by  the  cost  incurred  in 
obtaining  it,  and  to  this  extent  the  ample  security,  intended 
by  the  statute,  be  impaired  by  the  use  of  the  necessary  means 
of  making  it  available  to  the  landlord." 

But  it  was  suggested,  rather  than  contended,  on  the  argu- 
ment by  defendant's  counsel,  that,  though  costs  incident  to 
the  judgment  may  be  collected,  along  with  principal  and 
interest,  and  retained  out  of  the  proceeds  of  a  sale  under 
execution  by  the  Sheriff  and  Clerk,  still  the  payment  of 
principal  and  interest  of  the  judgment  to  the  creditor  would 
destroy  the  lien  of  the  incident,  just  as  the  receipt  by  a 
plaintiff  from  a  defendant,  without  any  specific  agreement 
as  to  costs,  of  the  full  amount  of  a  debt  demanded  in  an 
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action  pending  for  its  collection,  has  been  held  to  discharge 
the  latter  from  liability  to  a  judgment  for  costs  of  such  suit. 
There  is  a  wide  difference,  however,  between  the  relations 
of  the  parties  after  the  rendition  of  judgment  and  prior 
thereto.  After  judgment,  the  oflScers  of  the  Court  acquire 
the  right  to  enforce  the  collection  of  their  fees,  and  to  all 
the  security  for  the  payment  of  them  that  the  plaintiff  had 
for  his  judgment  debt,  and,  in  addition,  a  right,  in  some 
instances,  of  retainer  out  of  funds  in  the  Clerk's  office. 
Clerk' 6  Office  v.  Alkn^  7  Jones,  156;  Clerk's  Office  v.  Bank^ 
m  N.  C,  214. 

In  Clerk  v.  Wagoner^  4  Iredell,  131,  Chief  Justice  Ruffin, 
delivering  the  opinion  of  the  Court,  says:  "It  has  been 
usual  for  the  officers  of  the  Court  to  indulge  the  successful 
party  for  his  costs  until  a  return  of  his  execution  therefor 
against  the  party  cast.  If  raised  on  that  execution^  the  officerSy 
imtead  of  the  party ^  receive  them.  It  is  clear  that  every  party 
may  be  required  to  pay  his  own  costs  as  they  are  incurred, 
or  at  any  time  when  demanded.  *  *  *  j^  Lockinan^s 
case,  1  Dev.,  146,  it  is  true  the  execution  against  the  success- 
ful party  was  not  moved  for  until  a  return  of  nulla  bona  on 
a  Ji.fa.  against  the  party  cast."  The  Clerk  has  the  right  to 
retain  the  Court  costs  out  of  the  amount  returned  by  the 
Sheriff  as  net  proceeds  of  sale  after  deducting  his  fees,  and 
neither  of  them  can  be  compelled,  by  reason  of  any  com- 
promise made  by  the  judgment  creditor  with  the  debtor,  to 
look  exclusively  to  the  former  on  his  prosecution  bond,  or 
prevented  from  exhausting  his  remedy  against  the  latter  by 
the  issue  of  execution  and  a  sale  of  such  property  as  may 
be  found  liable  to  be  subjected  under  it. 

It  is  manifest,  therefore,  that  if  the  Sheriff  was  not 
required  by  law  to  have  a  homestead  allotted  to  the  defend- 
ant in  his  land,  and  levy  first  on  the  excess,  if  any,  to  satisfy 
the  execution  before  the  debt  was  paid  to  Cowan,  it  was  no 
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more  essential  to  the  validity  of  the  sale  that  it  should  have 
been  done  afterwards  and  before  selling  under  the  execu- 
tion when  only  costs  remained  unpaid. 

"  The  obligation  of  a  contract  is  the  law  which  binds  the 
parties  to  perform  their  agreement."  Sturges  v.  Crovmivg- 
shieldyA  Wheaton,  122.  "The  prohibition  has  no  reference 
to  the  degree  of  impairment.  The  largest  and  the  least  are 
alike  forbidden."  Von  Hoffman  v.  City  of  Qaincy,  4  Wall., 
535  (7  Myer's  Fed.  Dec,  sec.  1879).  Looking  to  the  govern- 
ing principle,  as  settled  by  the  Supreme  Court  of  the  United 
States,  we  find  that  the  touchstone  for  testing  the  constitu- 
tionality of  a  statute,  requiring  a  pre-existing  creditor  to  pay 
for  the  appraisement  and  allotment  of  exemptions  to  his 
debtor  before  he  can  cause  a  levy  to  be  made  upon  the  prop- 
erty of  the  latter,  is  found  in  the  question  whether  the 
enforcement  of  the  law  throws  the  smallest  impediment  in 
the  way  of  the  collection,  or  in  the  slightest  degree  dimin- 
ishes the  value  of  the  claim  below  what  it  would  have  been 
if  no  such  trouble  and  expense  were  incident  to  the  sale. 

The  right  of  the  States  to  alter  the  remedy  has  this  limit, 
that  they  must  not  impair  it,  because  the  right  to  impair 
means  a  license  to  destroy.  McCalloch  v.  Maryland,  i  Wheaton, 
416 ;  Edward  v.  Kearsy,  96  U.  S.,  600.  "  The  obligation  of  a 
contract  includes  everything  within  its  obligatory  scope. 
Among  these  elements,  nothing  is  more  important  than  the 
means  of  enforcement.  This  is  the  breath  of  its  vital  exist- 
ence. *  *  *  One  of  the  tests  that  a  contract  has  been 
impaired  is  that  its  value  has  by  legislation  been  dimin- 
ished.    Ibid,  600  and  601. 

Upon  the  principle  to  which  we  have  already  adverted, 
the  plaintiff  in  execution  (Cowan)  had  a  right  to  enforce  the 
collection  of  his  judgment  in  the  manner  and  by  the  machin- 
ery provided  by  law  when  the  debt  was  contracted,  unless 
a  new  remedy  had  meantime  been  substituted  by  law,  which 
would  enable  him  to  subject  the  property  of  the  debtor  with 
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as  little  embarrassment  as  under  the  former  law,  and  with- 
out any  diminution  in  the  value  of  his  judgment  due  to  the 
new  method  of  proceeding.  Before  the  year  1867,  the  cred- 
itor could  cause  execution  to  issue  on  his  judgment  (under 
the  provisions  of  ch.  45,  sees.  1  and  2  Revised  Code)  against 
the  lands  as  well  as  the  personal  goods  of  the  debtor,  and  if 
there  were  no  personal  property,  or,  in  the  opinion  of  the 
Sheriff,  not  enough  to  satisfy  the  judgment,  the  oflBcer  would 
levy  upon  and  sell,  without  expense  or  embarrassment,  the 
whole  body  of  his  land,  if  necessary,  and,  in  any  event,  his 
entire  interest  in  that  sold.  Instead  of  this  speedy,  unre- 
stricted remedy  against  the  property  of  the  debtor  of  every 
species,  afforded  by  law  when  the  contract  was  made, 
the  creditor  is  now  restricted,  to  the  circuitous  method  of 
selling  the  property  by  piece-meal,  pointed  out  in  Morrison 
V.  Watson,  101  N.  C,  340,  and  is  subject  to  delay,  hindrance 
and  chances  of  serious  loss  by  being  forced  to  pay  in  advance 
all  the  costs  of  appraising  the  personal  property  exemptions 
and  allotting  the  homestead  preliminary  to  any  sale  and 
satisfaction  at  all,  unless  where  he  will  assume  the  risk  of 
showing  the  debtor's  land  is  worth  less  than  one  thousand 
dollars.  The  requirement  that  a  creditor  must  submit  to 
this  new  exaction,  not  in  contemplation  of  the  parties  when 
the  contract  was  made,  must,  of  necessity,  diminish  the  value 
of  the  debt  in  the  ratio  of  the  risk,  the  outlay  of  money  and 
the  hindrance  attending  the  prescribed  method  of  collection, 
as  compared  with  that  incident  to  it  under  the  law  in  force 
before  the  year  1867.  To  the  extent  of  the  diminution  in 
the  value  of  the  debt,  or  the  delay  or  hindrance  caused  by 
the  change  in  the  law,  the  remedy  is  impaired.  Bronson  v. 
Knight.  1  How ,  311 ;  Evans  v.  Montgomery y  4  Watts  &  S.  (Pa.), 
218 ;  Reade  v.  Frankfort  Bank,  23  Mo.,  518 ;  Carson  v.  Arkansas, 
15  How.,  513;  Oatman  v.  Bond,  15  Wis.,  28;  Mundy  v.  Mun- 
roe,  1  Mich.,  76.  "  The  rule  seems  to  be  that  in  modes  of 
proceeding  and  forms  to  enforce  the  contract,  the  Legis- 


100  IN  THE  SUPREME  COURT. 


Long  v.  Walker. 


lature  has  control  and  may  enlarge,  limit  or  alter  them, 
provided  it  does  not  deny  a  remedy  or  so  embarrass  it  with 
conditions  and  restrictions  as  seriously  to  impair  the  value 
of  the  right."  Tenyi.  v.  Srieed,  6  Otto,  69.  **  A  creditor  by 
contract  has  a  vested  right  to  the  remedies  for  the  recovery 
of  the  debt,  which  existed  at  law  when  the  contract  was 
made,  and  the  State  Legislature  cannot  take  them  away 
without  impairing  the  obligation  of  the  contract,  though  it 
may  modify  them,  and  even  substitute  others,  if  a  sufficient 
remedy  be  left,  or  another  sufficient  one  be  provided.  Mer^i- 
phis  V.  United  States,  7  Otto,  205. 

But  conceding,  merely  for  the  sake  of  argument,  that  it 
is  doubtful  whether  the  change  in  the  remedy  made  in  the 
construction  placed  upon  The  Code^  §§  502-508,  in  Morrison 
V.  Waisom,  supra,  is  such  as  to  bring  the  law  within  the  inhi- 
bition of  Art.  I.  §  10  of  Constitution  of  the  United  States,  as 
an  unwarranted  modification,  still  reason  and  public  policy 
combine  to  dictate  a  return  to  the  f>rineiples  laid  down  by 
this  Court  and  acted  on  in  the  adjustment  of  rights  of  prop- 
erty in  the  general  settlement  consequent  upon  the  decision 
in  Edwards  v.  Keaisi/,  fivpra  (October,  1887).  Prior  to  the 
publication  of  the  ruling  in  that  case,  this  Court  had  uni- 
formly held  the  exemption  laws  embodied  in  Art.  X  of  our 
Constitution,  and  the  statutes  enacted  in  pursuance  of  it, 
applicable  alike,  whether  the  appraisement  was  made  neces- 
sary by  a  judgment  arising  on  a  contract  entered  into  ante- 
rior or  subsequent  to  the  adoption  of  the  Constitution  on 
April  24,  1808;  but  a  new  judicial  departure  was  rendered 
imperative  when  the  foundation  upon  which  the  Court  had 
been  building  for  nine  years  was  so  suddenly  swept  away. 
Accordingly,  in  GJieen  v.  Summeyj  80  N.  C,  187,  Justice 
Ashe,  delivering  the  opinion  of  the  Court,  says:  **  The  Act 
of  April  7,  1860,  being  void  as  to  debts  contracted  prior  to 
the  24th  of  April,  18GS,  then  all  the  provisions  of  that  act^ 
with  regard  to  the  machinery  for  carrying  out  the  provisions  oftlie 
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Constitution  are  void  as  to  the  same  doss  of  dehts^  At  the  same 
term  (January,  1879),  but  earlier,  this  Court  decided  Earle 
V.  Hardie,  80  N.  C,  177,  the  first  case  in  which  this  ques- 
tion of  the  validity  of  the  Homestead  Machinery  Act  (Bat- 
lie's  Rev.,  ch.  55,  Act  of  April  7, 1869),  as  applied  to  contracts 
created  before  April  24,  1868,  was  discussed  after  the  decis- 
ion in  Edwards  v.  Kearsy,  and  the  Court  said  :  "  The  second 
section  of  Art.  X  of  our  Constitution  of  1868  having  been 
declared  void  as  against  debts  previously  contracted,  the 
Act  of  the  Legislature,  passed  on  the  7th  of  April,  1869, 
*  *  *  to  carry  its  provisions  into  effect,  is  also  void.^' 
The  same  principle  was  held  at  that  term  in  Gamble  v.  Rhyney 
80  N.  C,  183,  to  apply  to  the  personal  property  exemption, 
and  in  more  decided  language  (at  the  January  Term,  18:>0) 
in  Carltrm  v.  Watts,  82  N.  C,  212,  where  the  Court  says:  "  This 
being  an  old  debt,  contracted  in  1860,  the  defendant  was  not 
entitled  to  the  exemption  of  five  hundred  dollars  guaranteed 
by  the  Constitution,  but  only  to  such  exemption  as  was 
secured  to  him  by  the  law  existing  at  the  date  of  the  contract." 
Again,  at  October  Term,  1882,  in  Wilson  v.  Pattov,  87  N.  C, 
318,  this  Court  recognized  the  validity  of  a  sale  without 
allotting  a  homestead,  because  three  of  the  seven  execu- 
tions under  which  the  Sheriff  sold  were  issued  on  judg- 
ments rendered  on  old  debts  and  in  adjusting  the  distribu- 
tion of  the  proceeds  of  sijle  the  Court  held  that  all  of  the 
fund  might  be  ap[)lie(i,  if  required,  in  swtisfaction  of  the 
three  judgments;  but  that  an  equivalent  in  money  of  one 
thousand  dollars  must  be  treated  as  the  homestead  against 
the  other  debts,  thus  again  leiterating  in  substance  the 
principle  first  laid  down  in  Earle  v.  Hardie.  In  Grant  v. 
Edwards,  86  N.  C,  513,  it  was  again  announced  that  the  Act 
of  1869  was  not  intended  to  apply  where  execution  issued 
on  old  debts. 

As  is  clearly  demonstrated  by  Justice  Davis,  in  his  dis- 
senting opinion  in  Morrison  v.  Watson y  101  N.  C,  340,  the 
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case  of  Albright  v.  Albright,  88  N.  C ,  238,  was  decided  upon 
a  principle  that  in  no  way  involved  this  question;  and^in 
that  of  Arnold  v.  Estis,  92  N.  C,  162  (February  Term,  1885), 
the  decision  rested  on  the  ground  that  the  sale  was  made  to 
satisfj'  a  new,  as  well  as  an  old  debt,  and  was  held  invalid 
for  that  reason,  while  the  Court  cited,  and  expressly  approved, 
the  four  rules  laid  down  in  Mebane  v.  Layton,  89  N.  C,  396, 
one  of  which  was  that  a  sale  to  satisfy  an  old  debt  could  be 
lawfully  made  without  laying  off  the  homestead  of  the 
debtor.  So  in  Miller  v.  Miller,  89  N.  C,  402,  there  is  an  intima- 
tion (which  is  entirely  oHter)  of  the  view  subsequentlj^  taken 
by  a  majority  of  the  Court  in  Morrison  v.  Watson,  J 01  N.  C, 
332,  but  the  sale  of  the  land  to  satisfy  an  old  debt,  without 
allotting  a  homestead,  was  held  valid. 

So  that,  apart  from  some  unnecessary  intimations,  there 
was  an  unbroken  line  of  authorities  adhering  to  the  doctrine 
enunciated  in  Earlt  v.  Hardie  down  to  McCanless  v.  Flinchum^ 
98  N.  C,  358,  where  a  majority  of  the  Court  declared,  and 
the  subsequent  case  of  Morrison  v.  Watson,  101  N.  C,  332, 
in  which  a  majority  of  the  Court  held  that  it  was  essential 
to  the  validity  of  the  sale  of  land  under  execution  issuing 
on  a  debt  originating  before  the  adoption  of  the  provision 
contained  in  Article  X  of  the  Constitution,  that  a  homestead 
be  allotted  to  the  execution  debtor,  unless  it  clearly 
appeared  that,  at  the  time  of  the  sale,  the  debtor  did  not 
own  lands  subject  to  execution  of  the  value  of  one  thousand 
dollars.  In  that  case,  too,  the  Court  say :  "  The  charge  given 
is  obnoxious  to  no  just  comi)laint  of  the  plaintiff,  for  it 
requires  him  to  show  that  the  lands  were  worth  less  than 
one  thousand  dollars,  the  maximum  allowed  for  homestead, 
increased  by  the  debt,  interest  and  cost." 

The  same  creditor  who,  prior  to  the  year  1867,  could  cause 
to  be  sold  under  execution,  free  from  vexatious  delay,  the 
whole  of  his  debtor's  land,  without  regard  to  its  value,  dare 
not  now  sell   without  incurring  the  costs  of  allotment  of 
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homestead,  unless  he  is  not  only  assured  himself,  but  is  con- 
fident that  he  will  be  able  to  satisfy  any  jury  called  upon  to 
try  the  issue  of  title  for  an  indefinite  period  in  the  future, 
that  the  land  was  not  worth,  at  the  time  of  sale,  more  than 
the  sum  of  one  thousand  dollars,  with  the  Court  costs  and 
that  of  allotment  added.  The  burden  is  cast  upon  him  to 
show  that  the  value  was  less,  or  have  the  sale  declared  void. 
Consequently,  though  the  judgment  debt  may  amount  to 
many  thousands  of  dollars,  if  the  creditor  finds  that  the 
estimates  of  different  persons  as  to  the  value  of  the  debtor's 
land  vary  from  eight  hundred  to  two  thousand  dollars,  he 
cannot  afford  to  buy  himself,  nor  can  he  induce  others  to 
purchase  the  land  at  execution  sale  until  it  is  valued  by 
appraisers  at  his  expense.  If,  b}^  selling  the  excess,  if  any, 
and  then  the  allotment,  the  sum  realized  is  still  insufficient 
to  pay  the  whole  debt,  the  creditor  has  been  compelled  to 
make  a  disbursement  that  he  will  now  lose,  and  to  which, 
under  the  old  law,  he  would  not  have  been  subjected.  For 
the  purpose  of  adjusting  the  rights  of  creditor  and  debtor 
under  the  old  law,  the  criterion  of  the  value  of  land  was  the 
amount  it  would  bring  at  a  fair  and  open  sale  at  public 
auction  by  virtue  of  the  execution,  and  unless  such  sale 
could  be  successfully  impeached  for  fraud,  as  in  preventing 
a  fair  competition  of  bidders,  the  purchaser  got  a  good  title 
without  regard  to  the  amount  of  his  bid.  If  an  attempt 
had  been  made  to  set  aside  such  sale  on  the  ground  that 
competition  of  bidders  was  suppressed,  the  presumption  of 
law  would  have  been  in  favor  of  its  validity,  and  the  party 
alleging  fraud  would  have  been  required  to  prove  it  to  the 
satisfaction  of  a  jury.  But,  under  the  doctrine  laid  down 
in  Morrison  v.  WaisoUj  supra,  the  purchaser  at  a  sale  made 
without  laying  off  the  homestead,  because  the  creditor 
believed  the  land  worth  less  than  one  thousand  dollars  and 
costs,  buys  with  the  burden  (without  regard  to  the  price  for 
which  the  land  actually  sells)  of  satisfying  a  jury,  even  in 
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the  distant  future,  that  it  is  not  worth  one  thousand  dollars 
and  costs.  Common  observation  has  taught  us  that  the 
estimates  of  juries  as  to  value  in  such  cases  are  as  widely 
variant  as  the  opinions  of  witnesses  on  the  same  subject, 
and  yet,  if  the  estimate  of  value  exceeds  one  thousand  dol- 
lars and  costs  by  even  one  dollar,  the  deed  of  a  purchaser  at 
such  sale  must  be  declared  void. 

It  cannot  be  successfully  contended  that  the  testator  of 
Cowan  would  not  have  been  placed  in  such  a  dilemma  as 
would  have  greatly  embarrassed  him  in  pursuing  his  remedy 
and  probably  have  decreased  the  value  of  his  judgment,  had 
not  the  defendant  Walker  been  unwilling  to  risk  the  validity 
of  a  sale  for  the  principal  and  interest  of  the  debt.  The 
plaintiff'  who  bought  at  the  sale  for  costs  occupies  the  same 
position  as  if  the  land  had  been  sold  for  the  debt  as  well  as 
costs,  and  the  officers  of  the  Court  were  not  bound  to  advance 
the  money  necessary  to  lay  off*  the  homestead  and  incur  the 
risk  of  reimbursement.  The  bill  of  costs  must  have  been 
very  small  if  it  did  not  exceed  the  plaintiff*'s  bid  often  dol- 
lars. It  is  the  folly  of  the  debtor  if,  by  reason  of  the  uncer- 
tainty as  to  the  validity  of  the  sale,  the  land  brought  less 
than  its  value.  He  ought  to  have  paid  the  costs  when  he 
paid  the  debt.  The  fact  that  the  Court  so  construes  The 
Code  as  to  impose  upon  the  creditor  or  other  purchaser,  as 
the  case  may  be,  a  new  burden  that  would  not  have  attached 
to  a  sale  under  the  former  law,  or  to  require  him  to  make, 
at  his  peril,  inquiries  and  acquire  information  as  to  values, 
clogs  the  sale  with  conditions,  and  is  manifestly  calculated 
to  diminish  the  value  of  the  debt  and  interfere  seriously 
with  its  collection. 

The  question,  whether  we  shall  adhere  to  the  rule,  for  the 
first  time  distinctly  stated  in  Morrison  v  Watson,  supra,  at 
the  September  Term,  1888,  of  this  Court,  or  overrule  that 
case  and  sustain  the  unbroken  current  of  authority  recog- 
nized for  nearly  ten  years  previous,  is  one  of  no  little  moment 
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to  the  people  of  the  State.  From  the  time  when  the  decision 
in  the  case  of  Earle  v.  Hardie  was  published,  in  January, 
1879,  it  was  accepted  as  the  basis  of  proceedings  to  collect 
probably  thousands  of  judgments  on  old  claims,  for  the  sat- 
isfaction of  which  all  the  land  of  the  debtor  had  been 
declared  liable  in  Edwards  v.  Kearsy.  The  idea  that  there 
would  be  stability  in  these  first  decisions  was  strengthened 
by  the  legislative  construction  given  by  the  Act  of  1879,  ch. 
iJoG,  ratified  March  14th,  1879  (ihat  being  the  first  General 
Assembly  that  met  after  the  publication  of  the  opinion  in 
Edwards  v.  Kearsy),  The  preamble  of  the  act  declares  that, 
"  Whereas,  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Edwards  v.  Kearsy^  decided  at  the  October  Term,  one 
thousand  eight  hundred  and  seventy-seven,  that  the  personal 
property  exemptions  and  homesteads  provided  for  by  sec- 
tions one  and  two,  article  ten,  of  the  Constitution  of  North 
Carolina,  were  inoperative  in  respect  to  debts  and  obliga- 
tions contracted  prior  to  the  adoption  of  said  Const-ilution; 
and  whereas,  doubts  exist  whether  the  various  statutes  pro- 
viding for  the  exemption  of  property  from  execution,  which 
were  in  force  at  the  date  of  the  adoption  of  s^id  Constitu- 
tion, have  not  been  repealed,"  &c. 

The  act,  then,  assuming  the  Constitution  and  machinery 
for  allotting  homesteads  to  be  void  as  to  debts  contracted 
before  the  Constitution  was  adopted,  provides  that  debtors,  as 
against  such  claims,  may  iiave  set  apart  to  them  such  home- 
stead as  not  to  exceed  one  thousand  dollars  in  value,  and  such 
personal  propertj',  not  to  exceed  five  hundred  dollars,  as 
they  may  have  been  entitled  to  under  any  law  in  force 
before  the  adoption  of  said  Constitution,  &c.  This  statute  is 
worthy  of  grave  consideration,  both  as  a  contemporaneous 
legislative  construction  of  the  law,  and  because  it  was  calcu- 
lated, considered  with  our  decisions  mentioned,  to  induce, 
and  did  induce,  persons  to  buy  land  sold  for  old  debts  with- 
out allotment  of  homestead.     In  fact,  upon  an  examination 
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of  the  Act  of  1879  and  chapter  10  of  The  Code,  and  com- 
paring them  with  chapter  137,  Acts  of  1868- 69  (Battle's 
Rev.,  cli.  65),  it  will  be  found  that  there  has  been  no  statute 
in  force  since  the  passage  of  the  Act  of  1879,  requiring,  or 
authorizing,  a  Sheriff  or  other  officer  to  lay  off  and  set  apart 
a  homestead  before  levying  upon  the  real  estate  of  the  execu- 
tion debtor,  where  the  execution  is  for  the  collection  of 
a  del)t  contracted  prior  to  April  24,  1868;  for  chapter  10 
of  The  CodCj  which  is  substantially  a  re-enactment  of  chap- 
ter 256  of  the  Acts  of  1879,  and  so  mucli  of  chapter  137 
of  the  Acts  of  1868-'69  as  provides  the  machinery  for  carry- 
ing it  into  effect,  among  other  things  provides  (sec.  501, 
sub-sec.  3),  "that  property,  real  and  personal, as  set  forth  in 
Art.  X  of  the  Constitution  of  the  State,"  shall  be  exempt 
from  sale  under  execution  "upon  debts  contracted  and 
causes  of  action  accrued  since  April  24,  1868,"  and  while 
§502  of  The  Code  purports  to  be  a  re-enactment  of  §2, 
ch.  137  of  the  Acts  of  1868-69,  it,  in  fact,  so  alters  and 
amends  thnt  section,  as  will  be  seen  by  comparing  them,  as 
to  make  it  conform  to  the  Act  of  1879  by  providing  that 
the  Sheriff,  or  other  officer,  charged  with  the  levy  of 
execution,  shall  summons  appraisers,  &c.,  "before  levying 
upon  the  real  estate  of  any  resident  of  this  State  who  is 
entitled  to  a  homestead  under  this  chapter,"  &c  ;  and  "this 
chapter"  {The  Code^  ch.  10)  only  entitles  the  execution 
debtor  to  the  homestead  exemption  "upon  debts  contracted 
or  causes  of  action  accrued  since  April  24,  1868."  The 
words,  "entitled  to  a  homestead  under  this  chapter,"  are 
not  in  §2,  ch.  137  of  the  Acts  of  1868-'69,  and  they  limit 
the  Sheriff's  duty  in  laying  off  the  homestead  before  levy 
to  executions  "upon  debts  contracted,  or  causes  of  action 
accrued  since  April  24,  1868,"  as  provided  "under  this 
chapter"  {Tlte  Code,  ch.  10,  §501,  sub-sec.  3);  thus  amend- 
ing the  provisions  of  the  Act  of  1868-^69  (which  this  Court, 
following  the  decision  in  Edwards  v.  Kearsy,  had  declared 
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unconstitutional)  so  as  make  the  machinery  for  laying  off 
the  homestead  conform  to  the  Act  of  1879  and  the  ruling  in 
Edwards  v.  Kearsy. 

This  is  not  the  ordinary  case  in  which  the  doctrine  of 
stare  decisis  can  be  invoked  as  furnishing  a  sufficient  reason 
for  sustaining  the  last  adjudications  of  the  Court.  The  gen- 
eral policy  of  adhering  to  the  declared  opinions  of  the 
Court  is  subject  to  the  limitation  that  inadvertent  decisions 
should  be  overruled,  unless  they  have  been  acted  on  for  a 
long  time  and  property  has  been  bought  by  reason  of  the 
public  faith  in  the  stability  of  the  principle  decided  in 
them.  The  legislative  and  judicial  constructions  of  the 
Constitution,  made  first  in  the  year  1879,  led  to  sales  under 
the  advice  of  counsel  at  every  court-house  in  the  State  in 
disregard  of  the  Act  of  1869,  and  the  lands  bought,  had, 
under  the  confidence,  strengthened  by  repeated  subsequent 
adjudications,  been  transmitted  by  descent  and  conveyed  by 
deeds  with  covenants  of  warranty,  until  now  it  is  probable 
that  many  thousands  of  people  will  be  seriously  damaged 
if  a  Sheriff's  deed,  constituting  an  essential  link  in  their 
claims  of  title,  is  to  be  held  void  because  this  Court  has 
modified  its  explicit  construction  of  the  homestead  laws, 
in  conformitv  with  which  the  sale  was  made  bv  the  Sheriff. 
It  will  make  no  difference  to  the  numberless  intermediate 
purchasers,  who  paid  full  value  on  the  advice  of  counsel 
predicated  upon  the  opinion  of  this  Court,  whether  the  land 
originally  sold  under  execution  for  ten  or  for  ten  thousand 
dollars.  Neither  the  question  whether  we  will  adhere  to  the 
settled  interpretation  of  the  Federal  Constitution,  nor 
whether  we  should  protect  those  who  invested  money  or 
incurred  pecuniary  liability,  under  the  reasonable  belief  that 
the  Homestead  Machinery  Act  of  18G9  had  been  declared 
null  and  void,  can  be  dwarfed  or  magnified  in  importance 
as  principles  in  the  ratio  of  increase  or  decrease  in  the 
amount  of  the  bid  at  public  vendue. 
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In  holding,  as  we  do,  that  the  sale  is  valid  and  the  plain- 
tiff's title  to  the  "Luck  Place"  good,  he  having  disclaimed 
as  to  the  other  tract,  we  restore  vitality  to  numerous  titles 
for  which  persons  have  been  induced  to  expend  their  money 
by  the  plain  declaration  of  this  Court  that  the  Machinery 
Act  of  1869,  "so  far  as  it  provides  for  laying  off  and  allot- 
ting homesteads  against  debts  contracted  prior  to  the  24th 
of  April,  1868,  the  date  of  the  adoption  of  the  Constitution, 
is  void."     Gheeri  v.  Summery  supra. 

On  the  other  hand,  the  rule  was  laid  down  in  Wyche  v. 
WychCy  85  N.  C,  96,  that  a  purchaser  at  a  sale  of  land,  made 
by  a  Sheriff  in  1.8G9  under  execution,  to  satisfy  an  old  debt, 
subject  to  the  homestead,  took  the  land  with  the  incum- 
brance, and  the  whole  tract  having  been  allotted  to  the 
debtor,  that  only  the  reversionary  interest  passed  to  him. 
In  the  cases  of  Corf^yuvg  v.  Kincaldj  82  N.  C,  20*2,  and  Djw- 
dermilk  v.  Corpaiing,  92  N  C,  333,  it  was  settled  that  the 
creditor,  in  selling  to  satisfy  an  old  debt,  mi^ht  recognize 
tlie  homestead  (in  that  case  allotted)  for  the  benefit  of  the 
"homesteader,"  and  sell  the  reversionary  interest  before  the 
passage  of  the  Act  of  1870,  forbidding  a  separate  sale  of  said 
interest.  This  principle  is  in  no  way  dependent  on  the 
obiter  intimation  given  in  the  Litter  case  of  the  subsequent 
holding  in  Morrison  v.  Waiitoji. 

It  will  be  conceded  that  the  act  forbidding  the  sale  of  the 
reversionary  interests  is  as  certainly  invalid  and  unconsti- 
tutional as  the  provision  of  the  organic  law  exempting  the 
homestead  as  a  prohibition  against  proceedings  to  collect  debts 
created  before  April  24,  1868.  But,  while  the  creditor  may- 
sell  the  entire  interest  of  the  debtor,  passing  to  the  purchaser 
the  fee-simple  and  driving  the  debtor  from  his  home,  it  is 
clear  that,  under  the  rule  and  reasoning  in  Wyche  v.  Wyche, 
Barrett  v.  Richardson  and  Lowdermilk  v.  Corpeningy  supra, 
if  he  ])ermit  the  Sheriff,  as  his  agent,  in  mercy  to  the  debtor, 
to  sell,  "subject  to  the  homestead"  (allotted  or  unallotted). 
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the  sale  is  valid  and  passes  the  reversionary  interest  only. 
In  Barrett  v.  Richardson,  76  N.  C,  423,  Justice  Readk,  for 
the  Court,  says:  " The  defendants  claim  the  land,  discharged 
of  the  homestead,  upon  the  ground  that  the  debts  for  which 
the  land  was  sold  were  contracted  prior  to  the  adoption  of 
the  Constitution,  and  that,  therefore,  the  plaintiff  had  no 
right  to  claim  a  homestead  si^  ngainst  those  debts.  Grant 
that  for  the  sake  of  argument,  and  grant  that  the  plaintiffs 
in  these  executions  might  have  had  the  lands  levied  on  and 
sold,  yet  they  were  not  obliged  to  do  it,  and  did  not  do  it. 
On  the  contrary,  the  levy,  sale  and  Sherifl^s  deed  were  *sub- 
ject  to  the  homestead.* "  If,  therefore,  the  proceedings  to 
collect  old  debts  have  been  conformed  within  two  years  past 
to  the  opinion  of  the  Court  in  Morrison  v.  Watson,  it  is  mani- 
fest that  not  a  single  title,  derived  from  sales  so  made,  will  • 
be  rendered  invalid  by  reason  of 'the  fact  that  the  decision 
in  that  case  is  now  overruled  only  in  so  far  as  it  declares  a 
previous  allotment  of  a  homestead  in  any  case  essential  to 
the  validity  of  a  sale  made  to  satisfy  a  debt  contracted 
before  April  24th,  18()8.  Whether  the  creditor  has  caused 
the  debtor's  land  to  be  sold  "subject  to  the  homestead,"  or 
has  sold  the  excess  only,  after  allotting  the  homestead,  or 
wliere  the  excess  failed  to  bring  a  sum  sufficient  to  satisfy 
the  debt,  has  proceeded  further  to  sell  successively  fractional 
parts  of  the  homestead  itself,  in  order  to  favor  the  debtor, 
the  purchaser,  in  any  and  all  of  these  cases,  has  taken  a  title 
not  defeasible  because  of  any  irregularity  in  the  manner  of 
selling. 

Where  the  adjudications  of  a  Court,  in  construing  a  statute 
or  the  orgrinic  law,  seem  to  have  been  wrong  originally,  but 
have  been  recognized  as  authority  for  years,  and  titles  to  prop- 
erty have  been  accepted  tijrough  faith  in  their  stability,  such 
judicial  declarations  become  a  rule  of  pro[)erty.  Lord 
Mansfield  said:  ''When  solemn  determinations,  ac(juiesced 
under,  have  settled  precise  cases  and  become  a  rule  of  proj)- 
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erty,  they  ought,  for  the  sake  of  certainty,  to  be  observed  as 
if  they  had  originally  formed  a  part  of  the  text  of  the 
statute."  Wyndham  v.  Chetwynd,  1  Burrow,  419;  State  v. 
Thompsoriy  10  La.  Ann.  Rep.,  122;  Sedgwick  on  Statutory  and 
Constitutional  Law,  254;  Scott  v.  Keiian,  94  N.  C,  296;  Gran- 
tham V.  Kennedy,  91  N.  C,  148;  Young  v.  Jackson,  92  N.  C, 
144;  Gilpelke  v.  Dubuque,  1  Wall.,  175. 

There  is  error.  The  Court  should,  upon  the  findings  of 
the  jury  and  the  admissions,  have  allowed  plaintiff's  motion 
for  judgment  in  his  favor  for  the  possession  of  the  land  known 
as  the  "Luck  Place,"  and  for  costs.  The  judgment  of  the 
Court  below  is  reversed,  and  judgment  must  be  entered  in 
favor  of  the  plaintiff  for  a  writ  of  possession  for  said  "Luck 

Place,"  and  rents  of  that  place,  and  for  costs. 

Error. 

Merrimon,  C.  J ,  dissenting:  I  feel  constrained  to  differ 
very  widely  from  my  brethren  in  this  case.  I  dissent  from 
the  judgment  of  the  Court,  much  of  the  reasoning  of  the 
opinion,  the  interpretation  given  therein  to  numerous 
decided  cases,  and  the  overruling  of  several  other  cases, 
decided  after  much  and  earnest  consideration. 

It  seems  to  me  very  clear  that  this  case,  like  that  of 
Hughes  v.  Hodgei*,  102  N.  C,  236,  and  going  beyond  it  in 
important  resf-ects,  further  narrows,  impairs  and  unsettles 
the  right  of  homestead,  as  established  and  contemplated  by 
the  Constitution,  while  it  unnecessarily  renews  and  enlarges 
the  conflict  of  decision  on  a  subject — that  of  homestead — 
that  has  given  the  Court  not  a  little  trouble  in  the  past,  and 
will  likely  continue  to  do  so.  Moreover,  it  manifests  aa 
inconsiderate  disregard  of  decided  cases  that  cannot  fail  to 
result  in  more  or  less  detriment  to  the  public,  and  lessen 
confidence  in  the  uniformity  and  stability  of  the  decisions 
of  this  Court,  something  very  serious  in  its  nature  and 
greatly  to  be  deprecated. 
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The  decision  must  result  in  grievous  injustice  to  the 
defendant.  Under  the  decisions  of  this  Court,  prevailing  in 
pertinent  and  material  respects  at  the  time  the  sale  and  deed 
under  which  the  plaintifiF*s  claims  were  made,  they  were 
absolutely  void.  This  case  overrules  those  cases  and  makes 
such  sale  and  deed  valid,  and,  as  a  consequence,  the  defendant 
loses  his  tract  of  land,  which  the  jury  found  to  be  worth 
several  hundred  dollars,  and  the  plaintiflF  gets  it  for  the 
nominal  price  of  ten  dollars!  I  think  the  cases  so  overruled 
were  correctly  decided,  but  even  if  their  correctness  were 
questionable  they  should  not  be  overruled.  If  they  were 
in  conflict,  to  some  extent,  as  contended,  with  former 
dc^cisions,  the  later  ones  should  prevail  and  be  observed. 
Otherwise,  there  can  be  no  end  to  such  conflict,  and  the 
result  must  be  deplorable. 

I  will  state  some  of  the  grounds  of  my  dissent  more  in 
detail.  The  plaintiff  contends  earnestly,  that  inasmuch  as 
the  debt,  to  satisfy  which  the  defendant's  land  was  sold,  was 
contracted  before  the  present  Constitution  of  this  State  took 
effect,  the  laws  of  the  State  in  respect  to  the  right  of  home- 
stead and  the  homestead,  do  not  apply;  that,  as  to  this  debt, 
they  are  inoperative  and  void,  because,  as  he  insists,  they 
impair  the  obligation  of  the  contract,  and  are  thus  in  con- 
flict with  the  Constitution  of  the  United  States,  and  he  cites 
and  relies  mainly  upon  Edwards  v.  Kearsy,  90  U.  S.  Rep, 
595,  which  case  went  from  this  Court. 

It  must  be  observed  that  the  Supreme  Court  of  the  United 
States  did  not,  in  terms  or  effect,  decide  in  the  case  just  cited 
that  the  judgment  debtor  was  not  entitled  in  any  case  to 
have  his  homestead  valued  and  laid  off  to  him  as  allowed 
by  the  Constitution  and  laws  of  this  State,  if  the  debt  on 
which  the  judgment  was  founded  was  contracted  before  the 
present  State  Constitution  took  effect.  It  simply  decided,  in 
substance  and  effect,  and  no  more,  that  the  homestead  thus 
valued  and  laid  off  could  not  **  be  exempt  from  sale  under 


112  IN  THE  SUPREME  COURT. 

Long  v.  Walker. 

execution  or  other  final  process  obtained  on  any  "  such  debt, 
if  it  were  necessary  to  the  satisfaction  of  the  debt,  because  to 
allow  it  to  be  so  exempt  would  impair  the  obligation  of  the 
contract  Obviousl}-,  the  Court  did  not  decide,  nor  intend 
to  decide,  that  in  such  a  case  the  debtor  could  not  have  his 
homestead,  if  he  had  property,  real  or  personal,  subject  to 
levy  and  sale  sufficient  to  satisfy  the  debt  without  resorting 
to  his  homestead.  Thus,  if  the  debt  w^ere  five  hundred  dol- 
lars, and  the  debtor  had  land  of  the  value  of  two  or  five 
thousand  dollars  subject  to  the  satisfaction  of  the  debt,  other 
than  the  homestead,  the  Court  did  not  decide  that  the  latter 
would  not  in  such  case  be  exempt  from  such  sale ;  nor  did 
it  decide  that  in  such  case  the  proceedings,  whereby  the 
homestead  was  valued  »md  laid  off,  were  void  necessarily. 
If  there  were  property  sufficient  to  satisfy  the  debt  without 
resorting  to  the  homestead  the  latter  would  be  exempt, 
because  in  that  case  the  obligation  of  the  contract  w^ould  not 
be  impaired,  and  the  laws  of  the  State  in  respect  to  home- 
stead would  not  be  in  conflict  with  the  Constitution  of  the 
United  States  The  Constitution  of  the  United  States  and 
the  Constitution  of  this  State,  and  the  laws  of  the  latter,  ore 
not  unnecessarily  to  be  interpreted  and  treated  as  in  conflict. 
On  the  contrary,  tlie  constitutional  [provisions  and  statutory 
regulations  of  the  State  on  any  subject  will  be  allowed  to 
operate  and  have  just  (ffect,  unless  they  in  sonje  way  mate- 
rially interfere  with,  abridge  or  impair  the  powers,  authority'' 
and  guarantees  established  and  secured  by  the  Constitution 
of  the  United  States.  Packet  Co.  v.  Kcokuky  95  U.  S.  Rep., 
80;  Allen  v.  Louisiana,  103  U.  S.  Rep.,  SO;  Axisiin  v.  Alder- 
man,  7  Wallace,  (>94.  The  Constitution  and  laws  of  the 
United  States,  and  the  same  of  the  several  States,  are  not 
presumed  to  be  at  all  in  conflict;  on  the  contrary,  they  are 
presumed  to  be  in  harmony,  and,  in  material  respects,  are 
to  be  interpreted  and  treated  as  harmonizing  as  far  as  reason- 
ably and  justlv  thev  may  bc\     Nor  will   the   Courts  of  the 
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United  States  unnecessarily  ignore  and  treat  as  inoperative 
and  void  constitutional  provisions  and  statutes  of  the  several 
States.  On  the  contrary,  it  is  their  duty  to  give,  and  they 
will  give,  them  effect  when  and  where  they  can  properly  do 
so.  Clark  v.  Smith,  13  Pet.,  195  ;  Claflin  v.  Hoaseman,  93 
U.  S.,  130.  Hence,  the  Court,  in  the  case  already  cited,  said 
cautiously:  "Itistol)e  understood  that  the  encroachment 
thus  denounced  must  be  material.  If  it  be  not  material,  it 
will  be  regarded  as  of  no  account."  The  Court  said  further: 
"  The  remedy  subsisting  in  a  State  when  and  where  a  con- 
Tract  is  made  and  is  to  be  performed,  is 'a  part  of  its  obliga- 
tion, and  any  subsequent  law  of  the  State  which  so  affects  the 
remedy  as  substantially  to  impair  and  lessen  the  value  of  the 
contract  is  forbidden  by  the  Constitution,  and  is  therefore 
void." 

The  suggestion  that  this  Court  has  made  decisions  since 
Edivards  v.  Kearny,  svpra,  was  decided,  nf)t  in  harmony  with 
it,  is  certainly  unfounded.  On  the  contrary,  it  has,  uniformly, 
in  many  cases,  expressly  recognized  that  case,  and  substan- 
tially, in  all  material  respects,  applied  the  law  as  expounded 
and  settled  by  it,  as  the  cases  presently  to  be  cited,  and  other 
cases,  abundantly  show.  Giving  effect  to  the  constitutional 
provisions  and  •  statutory  regulations  in  respect  to  home- 
stead, the  Court  has  decided  in  numerous  cases  that  debts 
contracted  before  the  present  constitutional  provision  estab- 
lishing the  right  of  homestead  took  effect,  do  not  neces- 
sarily prevail  against  the  homestead — that  they  do  not 
unless  it  is  necessary  to  their  satisfaction  to  sell  it;  and  it 
has  also  so  interpreted  the  statutory  regulations  in  respect 
to  the  valuation  and  laying  off  the  homestead  as  to  give  them 
practical  effect.  The  Court  has,  as  we  shall  see,  made  no 
decision  that  impairs  the  right  of  such  creditor,  or  that 
materially  delays  or  cripples  the  enforcement  of  that  right. 
It  has  only  administered  the  right  of  homestead  of  such 
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debtor  as  far  as  this  might  be  done  consistently  with  the 
paramount  right  of  such  creditor. 

In  Albright  v.  Albright,  88  N.  C,  238,  the  late  Justice 
RuFFiN  said  :  "  The  plaintiff  has  a  clear  constitutional  right 
to  his  exemptions  in  both  his  realty  and  personalty,  and  this 
right  he  has  against  each  and  every  one  of  his  creditors 
without  regard  to  the  date  of  his  demand.  It  is  a  mistake 
to  suppose  that  the  law  giving  such  exemptions  is  ntces^sarily 
void  as  against  debts  existing  prior  to  its  adoption.  It  is 
only  60  in  case  there  should  not  be  a  sufficiency,  after  alio  wr- 
ing the  exemptions,  fully  to  satisfy  them,  whereby  they  would 
be  defeated.  Otherwise  they  are  operative  and  constitu- 
tional as  to  them  as  against  any  other  demand  whatever; 
that  is  to  say,  the  debtor  has  a  right  to  have  his  allotmeyU 
made,  setting  apart  specifically  his  homestead  and  his 
exemptions,  and  then  to  have  the  creditor,  though  his  claim 
be  an  old  one,  to  exhaust  all  his  other  possessions  of  every 
kind  before  he  shall  put  his  hands  on  them.  Cheatham  v. 
Jones,  68  N.  C,  153;  Burton  v.  Spiers,  87  N.  C,  87."  This 
the  present  case  expressly  overrules. 

In  Miller  v.  Miller,  89  N.  C,  402,  the  Court  said :  "  But 
where  the  homestead  does  notT prevail,  the  debtor  takes  what 
is  left  after  the  debt  is  paid.  If  nothing  is  left,  the  laying 
off  the  homestead  would  have  nothing  to  operate  upon  and 
it  would  be  useless.  It  would  be  otherwise,  however,  if  the 
debtor  had  property  sufficient  to  pay  the  judgments  whose 
liens  ante-date  the  last  mentioned  judgment,  for  the  law  favors 
the  homestead ;  and  if  the  debt,  that  may,  if  need  be,  prevail 
against  it,  can  be  paid  without  selling  it,  this  must  be  done. 
The  classes  of  debts  that  prevail  against  the  homestead  do 
not  so  prevail  necessarily  and  at  all  events,  but  they  do  so  only 
when  to  sell  it  is  necessary  to  pay  them.  If  the  personal 
property  over  the  exemption  and  the  real  property  of  the 
debtor  will  more  than  pay  the  judgment  that  prevails  against 
the  homestead,  then  and  in  that  case  the  homestead  should 
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be  laid  off  so  that  the  excess  may  first  be  sold,  and  the 
Sheriff  will  be  in  peril  if  he  fails  to  have  this  done.  *  *  * 
It  may  happen  that  the  debtor  will  get  a  homestead  of  less 
value  than  one  thousand  dollars."  The  substance  and  perti- 
nent part  of  what  is  thus  said  is  also  overruled  by  the  present 
case. 

In  Lowdermilk  v.  Corjpenmg,  92  N.  C,  333,  the  late  Chief 
Justice  Smith  said:  "Indeed,  the  homestead  exemption  is 
not  void  as  to  either  class  of  debts,  and  it  only  becomes  so 
as  to  such  as  were  contracted  before  it  became  a  law,  when 
otherwise  the  latter  could  not  be  collected  out  of  other  prop- 
erty of  the  debtor.  Such  other  property  ought  first  to  be 
appropriated,  and,  if  sufficient,  the  debtor  allowed  to  avail 
himself  of  the  benefit  of  the  constitutional  provision  made 
in  his  behalf"  Cobb  v.  Hallyburton,  id.,  652;  Morrison  v. 
Waism,  101  N.  C,  336;  Wihon  v.  Pation,  87  N  C,  318;  But- 
ler V.  Stainbacky  id.,  216,  are  to  the  same  effect,  and  there  are 
other  like  cases.  These  cases  are  all  overruled  in  the  respect 
now  under  consideration. 

The  appellant  lays  much  stress  on  what  is  said  in  Ghe(n 
V.  Sammey,  80  N.  C,  187;  Gravt  v.  Edwards,  86  N.  C,  515, 
and  Keener  v.  Goodson,  89  N.  C,  273.  But  these  cases,  in 
their  substance,  properly  understood  and  interpreted,  do  not 
contravene  what  is  said  and  decided  in  the  cases  just  cited, 
9upra,  and  quoted  from.  They  decide,  generally  and  prop- 
erly, that  debts  contracted  anterior  to  the  Constitution  pre- 
vail against  the  homestead;  and  it  is  further  said  in  them, 
in  general  terms,  that  it  is  not  necessary  to  value  and  lay 
the  same  off.  But  the  question  now  under  consideration 
was  not  raised  or  adverted  to  at  all  in  them,  as  it  was  in 
numerous  cases  afterwards.  The  Court  did  not  then,  or  at 
any  time  afterwards,  so  understand.  The  Judge  who  wrote 
the  opinion  of  the  Court  in  those  cases,  and  the  same  Judges 
who  decided  them,  made  most  of  the  subsequent  decisions 
cited,  supra,  and,  in  doing  so,  so  far  as  appears,  never  sup- 


116  IN  THE  SUPREME  COURT. 


Long  v.  Walker. 


posed  for  a  moment  that  they  were  overruling  them,  as, 
really,  they  were  not.     Indeed,  in  deciding  the  subsequent 

I 

cases  referred  to,  they  were,  as  to  the  subject  now  under  con- 
sideration, simply  passing  upon  new  aspects  of  the  subject 
of  homestead  as  they  were  from  time  to  time  presented. 
So  that,  Ghecn  v.  Swmmty  and  Grat\t  v.  Edwards,  svpra,  and 
perhaps  other  cases  more  or  less  like  them,  prove  nothing  to 
the  present  purpose. 

It  thus  appears  from  a  multitude  of  decisions  of  this  Court 
that  the  debtor,  in  a  proper  case,  may  have  the  homestead 
valued  and  laid  off  to  him,  although  the  debt  be  one  that 
may,  if  need  be,  prevail  against  it,  and  there  is  not  a  single 
decision,  properly  understood,  to  the  contrary. 

The  Constitution  (Art.  X,  §§2,  8)  gives  and  secures  the 
right  of  homestead,  and  the  statute  {The  Code,  §§502,  524) 
prescribes  how  the  homestead  j-hall  be  yalued  and  laid  off 
to  the  owner  thereof.  The  purpose  thus  expressed  is  a  law- 
ful one,  and  the  constitutional  provisions  and  statutory 
regulations  cited  are,  in  their  general  application,  valid, 
although,  in  some  particular  res[)ects,  they  may  not  be. 
They  are  not,  on  this  latter  account,  void,  and  hence  must 
prevail  and  have  eflf'ect  as  far  and  in  as  full  measure  as  prac- 
ticable. A  statute  wholly  void  cannot  operate  at  all,  but 
when  its  purpose  is  lawful,  and  it  may  operate  in  some  of  its 
material  parts  and  in  material  respects,  it  must  be  allowed 
to  have  effect  and  be  enforced  to  such  extent  as  it  has 
validity. 

Now,  as  we  have  seen,  one  otherwise  entitled  may  have 
his  homestead,  although  he  owes  a  debt  that  m^y^ij  med  be, 
prevail  against  and  take  it  for  satisfaction  thereof.  Why 
shall  the  homestead  in  that  case  not  be  valued  and  laid  off 
to  the  debtor  in  as  full  measure  as  practicjible?  No  sub- 
stantial reason  has  been  given  why  it  should  not  be.  The 
statute  does  not  provide,  by  exception  or  otherwise,  that  it 
shall  not  be.     On  the  contrary,  it,  in  effect,  provides  afBrma- 
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lively  ihat  it  shall  be.  The  constitutional  provision  and 
the  statute,  intending  to  give  the  homestead,  encounter  the 
objection  that  the  owner  thereof  owes  a  debt  that,  if  need  be, 
prevails  against  it ;  then,  and  in  that  case,  the  purpose  of 
them  is  to  give  it  as  far  and  as  fully  as  practicable.  In  view 
of  the  generous  and  wholesome  purpo.^e  of  the  Constitution, 
such  interpretation  is  just  and  reasonable  and  necessary, 
and  there  is  neither  statute  nor  decision  lo  the  contrary. 
The  contention  of  the  plaintiff  is,  that  in  such  a  case  the 
land  of  the  debtor  must  be  sold,  without  valuing  and  laying 
olf  the  homestead,  although  the  debtor  might  have  land 
enough  in  addition  to  and  other  than  the  homestead  to  pay 
the  debt  twice  over!  It  is  said  that  in  such  case  the  law  of 
homestead  does  not  apply  at  all,  and,  therefore,  all  proceed- 
ings in  that  re?|)ect  are  nufjatory  and  void!  Such  a  view 
surely  ought  not  to  be  allowed  to  prevail.  In  such  a  case, 
the  debtor  ought  not  to  be  put  to  the  inconvenience,  and 
perhaps  great  sacrifice,  of  having  his  whole  tract  sold.  It 
would  be  wholly  unnecessary,  and  tlie  law,  properly  applied, 
does  not  allow  it  to  be  done;  it  intends  that  the  homestead 
shall  be  valued  and  laid  off  and  the  remainder  sold. 

It  is  contended  further,  that  the  statute  (The  Code,  §  501, 
paragraphs  1,2,  3,  4,  whicli  classify  debts  and  provide  cer- 
tain exemptions  as  to  ihem,)  suggests  and  implies  that  the 
debtor  is  not  entitled  to  have  his  homestead  valued  and  laid 
off  to  him  as  to  debts  contracted  anterior  to  the  present  Con- 
stitution. This  contention  is  founded  in  serious  misappre 
hension.  The  statute  just  cited  re-enacts  and  brings  for- 
ward in  The  Code  certain  statutory  exemptions  from  sale 
under  execution  that  prevailed  before  the  present  Constitu- 
tion took  effect,  the  purpose  being  to  secure  them  to  the 
debtor,  if  for  any  reason  he  could  not  have  the  benefit  of 
the  exemptions  given  and  secured  by  the  present  Constitu- 
tion. This  appears  from  the  statute  itself,  and  more  par- 
ticularly from  the  preamble  to  the  statute  (Acts  1879,  ch.  256). 
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The  statute  {The  Code,  §§  502-524),  prescribing  how  the 
homestead  shall  be  valued  and  laid  off,  is  as  broad  and  com- 
prehensive in  its  terms  and  effect  as  it  can  be;  properly 
interpreted,  there  is  no  exceptive  provision  in  it,  by  implica- 
tion or  otherwise,  as  to  any  debt  or  class  of  debts;  it  allows 
and  in  legal  effect  requires,  that  the  homestead  shall  be 
valued  and  laid  off  in  every  case  where  it  may  be  done. 

But,  if  the  contention  of  the  plaintiff  as  to  the  statutory 
exemptions  referred  to  were  more  plausible  than  it  is,  it 
could  not  be  allowed  to  prevail:  because  the  exemption  of 
the  homestead,  and  the  right  to  have  the  same  in  whole  or 
in  part,  in  as  large  or  as  small  measure  as  may  be  allowed, 
exists  and  has  effect,  not  by  virtue  of  the  statute,  but  per- 
force of  the  Constitution.  It  gives,  secures  and  exempts  the 
homestead,  as  far  as  may  be,  within  the  limit  it  prescribes. 
It  is  supreme  and  controlling,  and  it  is  the  duty  of  the  Courts 
to  be  prompt  and  diligent  in  giving  it  effect  in  as  large 
measure  as  may  be  done.  Tlie  spirit  and  purpose  of  the 
Constitution  so  require,  and  the  decisions  of  this  Court  have 
generally  harmonized  with  such  spirit  and  purpose. 

It  is  further  insisted  that  the  statute  does  not  provide  for 
valuing  and  laying  off  the  homestead  in  such  a  case.  And, 
in  two  or  three  particulars,  it  does  not,  in  terms.  But  the 
purpose  of  the  Constitution  and  the  statute  is  clear,  and  the 
latter  must  be  so  interpreted  as  to  effectuate  that  purpose,  if 
this  be  at  all  practicable.  This  the  Court  endeavored  to  do 
in  McCankss  v.  Flinchum,  98  N.  C,  358,  and  that  case,  in 
this  respect,  was  afterwards  expressly  approved  in  Morrison 
V.  Watson,  101  X.  C,  332,  although  Mr.  Justice  Davis  dis- 
sented in  both  cases 

It  is  also  insisted  that  the  method  of  valuing  and  laying 
off  the  homestead,  in  such  case,  impairs  the  obligation  of 
the  contract.  This  objection  has  no  substantial  force. 
Clearly  the  Legislature  may  change  methods  of  procedure 
as  it  may  deem  proper,  if  it  does  not  materially  change  the 
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existing  methods  adversely  to  the  creditor,  without  impair- 
ing such  obligation.  It  has  been  so  uniformly  decided  by 
the  Supreme  Court  of  the  United  States,  as  well  as  by  this 
Court  and  other  State  Courts,  in  many  cases.  Here,  the 
creditor  is  not  delayed  at  all.  If  need  be,  he  takes  the  whole 
homestead  to  pay  his  debt  and  costs,  and  he  is  at  once,  upon 
the  sale  of  the  land,  reimbursed  the  money— costs — he  is 
required  to  advance.  The  costs  are  trifling  in  amount  and 
could  not  reasonabl}^  be  regarded  as  materially  affecting  the 
substance  of  the  remedy  of  the  creditor;  they  are  simply 
not  an  unreasonable  incident  of  the  change  of  procedure. 
Louisiana  v.  New  Orleans,  102  U.  S.  Rep.,  203. 

It  has  been  decided  in  numerous  cases  that  a  sale  of  land 
by  the  Sheriff  in  cases  where,  under  the  law,  ho  is  required 
to  have  the  homestead  valued  and  laid  off  to  the  judgment 
debtor,  and  he  fails  to  do  so,  is  generally  void  and  the  deed 
of  the  Sheriff  passes  no  title.  There  could  scarcely  be  a 
more  striking  illustration  of  the  propriety  and  importance 
of  the  rule  thus  settled  until  now,  than  the  present  case. 
The  plaintiff  undertook  to  purchase  land,  which  the  jury 
found  to  be  of  the  value  of  nineteen  hundred  dollars,  for 
twenty  dollars!  He  took  the  Sheriff's  deed  and  now  insists 
upon  his  purchase! 

I  need  not  here  re-state  the  reasons  that  led  the  Court  to 
make  such  decisions.  It  is  sufficient  to  cite  several  cases  in 
which  they  may  be  readily  found.  They  are  cogent, 
founded  upon  principles  of  justice,  sound  public  policy  and 
strong  statutory  provisions.  Mehane  v.  Layton,  89  N.  C ,  396 ; 
Arnold  v.  Esiis,  92  N.  C,  162;  McCanless  v.  Flinchum,  98  N. 
C,  358;  McOracken  v.  Adler,  98  N.  C,  400;  Morrison  v.  Wat- 
son, 101  N.  C,  332. 

The  plaintiff  contends  that  the  land  was  sold  as  two  dis- 
tinct tracts,  and  he  is  entitled  to  that  one  on  which  the 
defendant  does  not  live,  claiming  benefit  of  the  exception 
pointed  out  in  McCracken  v.  Adler,  supra,  as  to  land  "sepa- 
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rate  and  distinct  from  the  homestead  property,  and  not 
necessary  to  make  the  homestead  complete,  as  allowed  by 
the  statute."  Surely  this  case  cannot  be  treated  as  coming 
within  that  exception.  The  jury  found  the  fact  that  the 
two  tracts  adjoined  each  other,  and  the  defendant  cultivated 
and  used  them  as  one  farm.  The  two  tracts  were  not  sepa- 
rate and  distinct  in  the  sense  of  the  exception;  hence  the 
price — ten  dollars— bid  for  each!  Obviously,  the  plaintiff 
regarded  the  sale  as  an  adventure,  and  others  regarded  it  as 
a  mockery  of  a  eerious  proceeding.  It  turns  out  to  be 
serious  indeed  to  the  debtor  defendant. 

The  defendant  did  not  relieve  himself  of  the  incidents  of 
the  debt  by  paying  the  principal  and  interest  of  the  judg- 
ment. The  remedy  and  the  Court  costs  incident  thereto 
were  of  the  debt,  the  contract  contemplnted  and  embraced 
them,  and  they  partook  of  its  nature.  Hence,  the  judgment 
for  the  costs  was  on  the  same  footing  as  the  judgment  for 
the  principal  and  interest  of  the  debt.  The  plaintiff  has  the 
same  remedy  against  the  defendant's  land  for  costs  that  he 
had  for  the  principal  debt. 

It  was,  according  to  the  cases  pertinent  cited,  the  duty  of 
the  Sheriff  to  have  the  defendant's  homestead  valued  and 
laid  ofi'  as  the  law  prescribes.  As  he  failed  to  do  so,  the  sale 
of  the  land  and  the  deed  relied  upon  by  the  plaintiff  were 
void.  The  Court,  however,  have  now  decided  otherwise — 
that,  as  to  debts  contracted  anterior  to  the  present  Constitu- 
tion, the  debtor  is  not  entitled  to  have  his  homestead  valued 
and  laid  off  to  him,  and  that  a  sale  of  the  land  under  exe- 
cution as  to  such  debt  is  valid,  without  regard  to  the  home- 
stead.    I  do  not  think  so. 

It  is  difficult  to  determine  the  compass  of  the  decision  in 
this  case.  How  does  it  affect  sales  of  land  as  to  debts  con- 
tracted after  the  Constitution  became  operative?  Are  they 
valid  where  the  homestead  was  not  valued  and   laid  off  to 
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the  debtor  before  the  sale?  If  so,  would  the  bidders  at  such 
sale  bid  a  fair  price  for  the  land,  not  knowing  where  the 
homestead  might  afterwards  be  laid  off,  and  how  mucli  it 
might  embrace?    These  are  important  questions. 


A.  W.  SHAFFER  v.  A.  HAHN  et  al. 

This  case  involves  the  principle  decided  in  Long  v.  Walker,  ante,  in 
overruling  Morrison  v.  Waiaaii,  101  N.  C,  832. 

This  was  a  civil  action  to  recover  land,  tried  at  February 
Term,  1889,  of  the  Superior  Court  of  Beaufort  CorNTY, 
before  Boykiiiy  J. 

His  Honor  being  of  opinion,  upon  the  evidence  intro- 
duced by  plaintiff,  that  he  was  not  entitled  to  recover,  the 
plaintiff  submitted  to  judgment  of  nonsuit  and  appealed. 

Messrs  J,  H.  Small  and  W,  B,  Rodman^  Jr.,  for  plaintiff. 
Mr.  Cliarles  F.  IVamny  for  defendants. 

Avery,  J.:  It  was  conceded  on  the  argument  that  the 
only  point  in  this  case  was  that  fully  discussed  in  the  opinion 
in  Long  v.  Walkery  ante,  whether  a  sale  of  land,  by  virtue  of 
execution,  to  satisfy  a  judgment  on  a  debt  created  prior  to 
April  24th,  1868,  without  allotting  a  homestead,  and  where 
the  debtor  owned  no  land  except  that  sold,  was  void  or 
valid. 

This  case  presents  no  new  phase  of  the  question;  but  the 
land  in  controversy  having  been  sold  to  satisfy  a  large  num- 
ber of  judgments,  and  being,  according  to  the  testimony, 
worth  ten  thousand  dollars,  we  assume  that  if  it  did  not  sell 
for  a  large  sum  at  the  Sheriff's  sale,  subsequent  purchasers. 
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includiDg  the  plaintiff,  have  paid  a  price  approximatiDg  its 
full  value.  The  facts  in  the  case  at  bar,  therefore,  illustrate 
the  position  stated  in  Lor>g  v.  Walker,  that  while  the  amount 
involved  there  was  insignificant,  the  principle  was  one  that 
had  influenced  numerous  and  heavy  expenditifres  of  money 
for  several  years  previous  to  the  year  1888. 

For  the  reasons  stated  in  the  opinion  referred  to,  the  judg- 
ment of  nonsuit  must  be  set  aside  and  a  new  trial  granted. 

Error. 

Merrimon,  C.  J.:  This  case  comes  clearlv  within  the  rule 
adopted  by  the  Court  in  Lovg  v.  Walker,  decided  at  the 
present  term.  I  dissented  in  that  case  and  do  not  deem  it 
necessary  or  proper  to  dissent  further  here,  although  I  see 
not  the  slightest  reason  to  modify  my  views  of  dissent.  The 
majority  of  the  Court  have  the  authority  to  apply  that  rule 
as  from  time  to  time  cases  come  before  the  Court  for  adju- 
dication, and  it  is  my  duty  to  recognize  and  submit  to  that 
authority,  although  my  individual  views  may  not  harmonize 
with  those  of  the  Court, 

I  will  add  here  that  at  the  time  the  sale  and  the  Sheriff's 
deed  executed  in  pursuance  of  it,  in  question  in  this  case, 
were  made,  the  Constitution,  the  statutes  and  the  decisions  of 
this  Court  in  respects  pertinent  and  prevailing,  expressly 
required  that  the  homestead  of  the  debtor  in  this  case,  as  in 
all  others  like  it,  should  be  valued  and  laid  off  to  him  before 
the  sale  of  the  land.  The  case  of  Edwards  v.  Kearsy,  U.  S.  R., 
was  not  decided  until  the  lapse  of  years  afterwards.  The 
Sheriff,  the  purchaser,  subsequent  succeeding  purchasers, 
and  all  other  persons  had  full  knowledge  of  the  law,  and  if 
they  failed  to  observe  it,  this  was  their  own  laches  and  folly. 

It  was  the  duty  of  purchaser,  and  subsequent  succeeding 
purchasers,  to  see  that  the  law  has  been  observed  in  all 
respects  pertinent  as  to  sales,  judicial  and  otherwise,  affect- 
ing the  title  to  the  land. 
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I  am  very  sure  that  the  number  of  persons  who  might  be 
prejudiced  by  holding  sales  void  in  cases  where  homestead 
was  not  valued  and  laid  off  to  the  debtor  before  the  sale, 
as  required  by  the  statute,  is  greatly  exaggerated,  but  if  it 
were  infinitely  greater  than  it  really  is,  this  could  be  no  suflB- 
cient  reason  for  what  I  conceive  to  be,  and  what  the  Court  in 
the  past  deemed,  ignoring  and  disregarding  a  plain  pro- 
vision of  the  Constitution  and  statutes  enacted  to  give  it 
practical  effect. 


*  F.  C.  FISHER  V.  THE  CID  COPPER  MINING  COMPANY. 

Removal  of  Cause — Cost  of  Transcript. 

When  an  action  is  ordered  removed  to  another  county,  it  is  error  in  the 
Judge  presiding  in  the  Superior  Court  of  the  county  from  which 
the  cause  is  removed,  at  the  next  term  thereof,  and  before  the 
term  of  the  Court  in  the  county  to  which  it  was  removed,  to  direct 
that  the  action  be  dismissed  if  the  costs  of  the  transcript  be  not 
paid  in  a  lime  specified.  The  party  procuring  the  order  of  removal 
has  until  the  term  of  the  Court  to  which  the  cause  is  removed  to 
deposit  his  transcript. 

« 

Appeal  by  plaintiff  from  an  order  of  Philips^  /.,  at  Sep- 
tember Term,  1888,  of  Davidson  Superior  Court. 

Mr.  F.  C\  Fisher  (by  brief),  for  plaintiff. 
Mr.  C.  B.  Watson,  for  defendant. 

Clark,  J.:  The  following  order  was  made  at  June  Term, 
1888,  of  Davidson  Superior  Court,  by  Connor,  J. 


o  Head  notes  by  Clark,  J. 
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"On  motion  of  plaintiff,  supported  by  affidavits,  it  is 
ordered  by  the  Court  that  this  cause  be  removed  to  the 
Superior  Court  of  Forsyth  County  for  trial,  and  set  down 
upon  the  docket  of  said  Court  for  trial  on  Thursday  of  the 
second  week  of  Fall  Term,  1888." 

And  at  September  Term,  1888,  of  Davidson  Court,  the 
following  order  was  made  by  Philips,  J.  : 

"  In  this  cause,  it  appearing  to  the  Court  that  at  the  last 
term  of  this  Court,  on  motion  of  plaintiff,  an  order  was  made 
for  the  removal  of  this  cause  to  the  Superior  Court  of  For- 
syth County;  and  it  appearing  to  the  Court  that  the  plaintiff 
has  failed  to  pay  the  Clerk's  cost  for  making  out  transcript 
of  the  cause,  it  is  now,  on  motion  of  the  defendant,  ordered 
that  unless  the  said  costs  be  paid  by  the  plaintiff  within 
fifteen  days  from  the  service  of  this  motion  upon  Fred.  C. 
Fisher,  the  plaintiff,  and  also  of  counsel  for  plaintiff,  that 
the  order  for  refmoval  be  revoked,  and  this  cause  stand  dis- 
missed at  plaintiff's  cost." 

Upon  the  order  of  removal  beinj;  made  at  June  Term 
of  Davidson  Superior  Court,  the  jurisdiction  of  that  Court 
ceased,  unless  otherwise  provided  in  the  order  of  removal, 
or  by  consent  of  the  parties  in  writing,  duly  filed.  The  Code^ 
§105  (3).  'ilic  C"de,  §1371,  makes  one  exception  to  this 
rule,  by  providing  that  afier  the  removal,  subpcenas  for  wit- 
nesses and  commissions  to  take  depositions  may  issue  from 
either  Court.  In  Stole  v.  Reld,  1  D.  &  B..  377,  Ruefin,  C.  J., 
says:  *'After  a  cause  has  been  transferred  from  one  Court  to 
another,  whether  by  appeal  or  change  of  venue,  the  Court 
froir  which  it  has  gone  cannot  proceed  further  in  it.  What- 
ever purports  to  be  posterior  to  the  loss  of  jurisdiction,  is 
therefore  erroneous,  and  probably  void,"  and  cites  Murry  v. 
Smith,  1  Hawks,  41. 

The  term  of  Forsyth  Superior  Court  to  which  the  cause  was 
removed  was  held  the  latter  part  of  October.  The  plaintiff 
was  entitled   till  the  first  day  of  that  Court  to  deposit  his 
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transcript.  If  an  imperfect  transcript  was  deposited,  a  cer- 
lioraH  would  issue  to  Davidson,  and  probably,  also,  if  no 
transcript  was  dei>osited,  upon  proof  of  the  order  of  removal. 
Upon  such  ctrtiorariy  the  Superior  Court  of  Davidson  has 
the  power  to  amend  its  records,  if  there  are  any  defects. 
Stale  V.  Sw(pso7}y  81  N.  C,  571;  State  v.  Eeid,  «/pra,  and  cases 
cited  in  the  latter  case.  Or  the  defendant  might  have  waited 
until  the  term  of  Davidson  Superior  Court  held  next  after 
the  terra  of  Forsyth  Court,  in  which  the  transcript  should 
have  been  filed,  and  then,  upon  proof  of  failure  of  com- 
pliance in  that  regard,  he  might  have  had  the  order  of 
removal  struck  out.  In  Avery  v.  Prilchardy  93  N.  C,  266, 
the  Court  says,  in  regard  to  a  case  removed  by  appeal :  *' After 
the  lapse  of  time  within  which  the  appellant  ought  to  have 
docketed  his  appeal  in  this  Court,  the  Superior  Court  might, 
upon  proper  notice,  have  adjudged  that  the  appellant  had 
abandoned  his  appeal,  and  proceeded  in  the  action  as  if  it 
had  not  been  taken."  If  the  plaintiff  did  not  pay  the  costs 
of  the  transcript,  after  demand,  the  Clerk  might  have  had 
judgment  against  him  for  them,  or  he  might  refuse  to 
deliver  the  transcript  till  costs  are  paid,  and  the  plaintiff 
would  lose  his  removal,  or  his  appeal,  as  the  case  might  be." 
Andrews  v.  Whimant,  83  N.  C,  446;  Bailey  v.  Brown^  at  this 
term. 

But  we  know  of  no  authority  in  the  Court  of  Davidson, 
before  the  term  of  Forsyth,  to  which  the  cause  was  removed, 
without  notice,  to  order  plaintiff  to  pay  tlie  costs  of  the  tran- 
script within  fifteen  days,  under  penalty,  in  case  of  failure, 
of  the  action  standing  dismissed  The  order  was  coram  von 
jiidice.  Although  the  jurisdiction  of  Davidson  Superior 
Court  might  have  been  exercised  at  the  term  next  after  For- 
syth Court  had  been  held,  when,  upon  proof  that  plaintiff 
had  not  executed  the  order  of  removal  by  de|)ositing  the 
transcript,  it  miglit  have  struck  out  such  order  and  pro- 
ceeded as  if  such  order  had  not  been  made,  not  even  then 
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would  it  have  been  authorized,  for  that  cause,  to  dismiss  the 
action.  Treated  simf)ly  as  a  judgment  to  set  aside  the  order 
entered  at  June  Term,  it  could  not  have  been  made  without 
notice.  Seymovr  v.  Cohen,  67  N.  C,  345;  Sutton  v.  McMillan ^ 
72  N.  C,  102;  Lyon  v.  McMillan,  72  N.  C,  392.  A  party  is 
fixed  with  notice  of  all  judgments  and  orders  made  in  a 
cause  pending  in  Court,  but  not  with  notice  of  a  motion  to 
set  aside  a  final  judgment  or  an  order  of  removal,  since  the 
cause  is  no  longer  pending  in  ihat  Court.  In  these  cases  he 
is  entitled  to  notice.  As  the  execution  of  the  order  of 
removal  has  been  interrujited  by  this  af>peal,  the  plaintiff  is 
entitled  to  execute  it  by  depositing  his  transcript  in  Forsyth 
Superior  Court  on  or  before  the  next  term  in  May.  If  he 
fails  to  do  so,  the  defendant  can  proceed  at  the  next  term  of 
Davidson  held  thereafter,  as  indicated  in  this  opinion. 

Error. 


*  D.  ROSE,  Trustee,  v.  H.  E.  SHAW  et  al. 
Appeal — Docketing  Transcript. 

Wh^n  tbe  appellant  does  Dot  docket  his  appeal  before  the  perusal  of  the 
docket  of  the  district  to  which  it  belongs,  the  appellee,  upon 
filing  the  certificate  required  by  Rule  17,  is  entitled,  upon  motion, 
to  have  the  appeal  docketed  and  dismissed. 

This  was  an  appeal  by  plaintiff  from  a  judgment  by 
MacRa£,  /.,  at  December  (Special)  Term,  1889,  of  Cumber- 
land Superior  Court,  confirming  the  report  of  commissioners 
appointed  to  lay  off  dower. 

No  counsel  for  plaintiff. 

Mr.  K  W.  Ray,  for  defendant. 


♦  Head-note  by  Clabk,  J. 
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Clabk,  J.:  The  appellant  has.failed  to  docket  bis  appeal 
during  the  week  assigned  for  causes  from  the  district  to 
which  it  belongs.  The  appellee  files  the  certificate  of  the 
Clerk  of  the  Superior  Court  required  by  Rule  17,  and  moves 
to  docket  appeal  and  have  it  dismissed.  It  appears  from 
the  certificate  that  the  judgment  was  rendered  at  December 
(Special)  Term,  1889,  of  Cumberland  Superior  Court,  and 
that,  upon  disagreement  of  counsel,  the  case  on  appeal  was 
settled  by  the  Judge  and  filed  January  31,  1890,  and  that 
the  Clerk  made  out  a  certified  copy  of  said  statement, 
together  with  a  transcript  of  the  record,  and  delivered  them 
to  counsel  for  appellant  in  ample  lime  to  have  been  trans- 
mitted to  this  Court  before  the  close  of  the  call  of  causes 
from  that  district.  The  motion  to  docket  and  dismiss  must 
be  allowed.     See  Bailey  v.  Brown,  at  this  term. 

Motion  allowed. 


♦CLEM  BAILEY  v.  C.  H.  BROWN. 

Appeal — Transcnpf — Clerk* 8  Fees — Rule  17. 

1.  If  an  appeal  is  not  docketed  before  the  call  of  that  district,  at  next 

term  of  this  Court,  is  concluded,  the  appellee,  upon  exhibiting 
the  certificate  of  the  Clerk  as  required  by  Rule  17,  may  docket 
and  have  the  appeal  dismissed.  Head  note  in  Bryan  v.  Moring^ 
99  N.  C,  16,  corrected. 

2.  It  is  the  duty  of  the  Clerk  within  twenty  days  after  the  case  on  appeal 

is  filed  in  his  office  to  send  up  a  transcript  to  this  Court  {The  CodCy 
§551),  but  not  unless  his  fees  are  paid  by  the  appellant:  S*mble, 
that  leave  to  appeal  in  forma  pauperis  does  not  excuse  appellant 
from  paying  costs  of  transcript. 

8.  If  the  transcript  is  not  sent  up  in  time  by  reason  of  the  appellant's 
failure,  when  notified,  to  pay  costs  of  the  transcript,  the  appellee 
may  move  to  docket  and  dismiss  the  appeal. 


•  Head-notes  by  Clabk,  J. 
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Action,  tried  before  Bynum,  J.,  and  a  jury,  at  November 
Term,  1889,  of  Lenoir  Superior  Court. 

The  transcript  was  not  filed  before  the  call  of  causes  from 
that  district  was  concluded,  and  at  the  close  of  the  call  the 
counsel  for  appellee  exhibited  the  certificate  of  the  Clerk  of 
Lenoir  Superior  Court  showing  the  names  of  the  parties  to 
the  action,  the  time  when  the  judgment  and  appeal  were 
taken,  the  name  of  the  appellant,  and  the  date  of  settling 
appeal,  and  moved,  under  Rule  17  of  this  Court,  to  docket 
appeal  and  have  it  dismissed. 

Mr.  N.  J.  Rouse,  for  plaintiff. 
No  counsel  for  defendant. 

Clark,  J.:  The  certificate  of  the  Clerk,  filed  as  required 
by  Kule  17,  shows  that  the  action  was  tried  at  November 
Term,  1889,  of  Lenoir  Superior  Court;  that  on  disagree- 
ment of  counsel  the  case  on  appeal  was  settled  by  the  Judge, 
and  filed  in  the  Clerk's  otfice  February  12th,  1890;  that  the 
Clerk  made  out  the  transcript  of  the  record  on  appeal,  and  on 
February  ISth,  and  repeatedly  since,  has  notified  appellant 
that  the  transcript  is  still  in  his  office,  and  it  has  not  been 
sent  up  because  he  has  not  paid  the  costs  of  transcript  and 
the  necessary  postage  thereon.  The  call  of  causes  from 
that  district  in  this  Court  was  concluded  on  March  13th. 
The  motion  to  docket  and  dismiss  must  be  allowed.  Cro^s  v. 
WWmms,  91  N.  C,  490;  Arery  v.  Priichard,  93  N.  C,  266; 
Rollma  v.  Love,  97  N.  C,  210.  The  appellant  is  the  moving 
party.  The  burden  is  on  him  to  show  that  if  the  appeal  is 
not  docketed  in  time  it  is  no  fault  of  his.  When,  for  instance, 
the  Judge  failed  to  settle  the  case  in  time  to  get  the  appeal 
here  before  the  perusal  of  the  docket  for  that  district,  it  was 
held  to  be  appellant's  duty  to  bring  up  the  record  without 
the  CMSO  on  appeal,  docket  it,  and  move  for  a  certiorari,  else 
the  appeal  will  be  dismissed.  PlUman  v.  Kimberlyy92  N.  C, 
562. 
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In  a  proper  case,  on  motion,  the  delinquent  would  be 
given  time  to  show  excuse  for  his  failure  to  docket  appeal  in 
time.  Walker  v.  Scott,  102  N.  C,  487.  But  here  there  is  no 
excuse  for  appellant,  as  it  was  his  duty  to  pay  the  costs  of 
transcript  {Andrews  v.  Whisnant,  88,  N.  C,  446),  and  the 
appellee  is  entitled  to  have  an  end  to  the  litigation.  It  is 
not  made  to  appear  that  this  was  an  appeal  in  forma  pauperis; 
but  we  may  note  that  §  553,  allowing  an  appeal  as  a  pauper, 
merely  excuses  appellant  from  filing  the  bond,  or  making  the 
deposit  required  to  secure  the  adversary  party  for  the  costs  of 
the  appeal.  The  Court  held,  in  Martin  v.  Chastiney  75  N.  C, 
96,  that  this  did  not  excuse  such  appellant  from  payment  of 
his  own  costs  in  this  Court.  It  would  seem  from  this  that 
one  who  appeals  as  a  pauper  must  pay  all  his  costs  of  the 
appeal,  including  costs  of  transcript,  and  for  the  reason,  given 
in  that  ease,  that  the  trial  in  the  Superior  Court  is  presumed 
to  be  right,  and  the  public  officers  are  not  called  upon  to 
render  gratuitous  services  to  impeach  the  result  of  the  trial 
already  had.  Indeed,  §553,  allowing  appeals  without  bond, 
is  similar  to  §  237,  allowing  defendants  in  actions  of  eject- 
ment to  defend  without  giving  bond,  under  which  it  has 
been  held  that  such  defendant  is  liable  for,  and  also  may 
recover,  costs.  Justice  v.  Eddings,  75  N.  C,  581,  and  Lambert 
V.  Kinnery,  74  N.  C,  348.  Both  sections  differ  in  these 
respects  from  §  212,  allowing  a  party  to  sue  as  a  pauper, 
which  excuses  such  party  from  paying  fees  to  any  officer  and 
deprives  him  of  the  right  to  recover  costs.  It  is  held,  how- 
ever, that  even  that  section  does  not  excuse  the  pauper  from 
liability  for  his  witnesses.  Morris  v.  Rippy,  4.  Jones,  533 ; 
The  Code,  §  1368.  We  advert  to  this,  as  it  is  a  matter  which 
frequently  comes  up  on  circuit,  and  it  is  possible  that  its 
discussion  here  may  save  the  appellant  the  expense  of  an 
application  to  re-docket  or  for  a  certiorari.  The  head-note 
in  Bryan  v.  Moring,  99  N.  C,  16,  is  calculated  to  mislead. 
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The  Court  did  not  hold  that  if  the  appeal  was  not  docketed 
before  the  perusal  of  the  district,  the  appeal  would  not  be 
dismissed  on  motion  upon  certificate  as  allowed  by  Rule  17. 
What  it  did  hold  was,  that  if  such  motion  to  docket  and 
dismiss  was  not  made  by  appellee  during  the  call  of  the 
docket  from  the  district,  and  such  appeal  should  thereafter  be 
docketed  by  appellant  during  such  term,  being  the  first 
term  of  this  Court  after  the  trial  below,  the  Court  would  not 
dismiss  on  motion  of  appellee,  but  would  continue  the  case. 

Motion  allowed. 


J.  M.  HODGES  V.  BARBARA  HILL  et  al. 

Justice  of  the  Peace — Jurisdiction — Married  Woman. 

A  Justice  of  the  Peace  has  jurisdiction  of  an  action  against  a  married 
woman  to  recover  a  debt  contracted  prior  to  her  marriage. 

This  was  a  civil  action,  begun  before  a  Justice  of  the 
Peace,  and  tried  before  Graves^  J.,  at  February  Term,  1890, 
of  Lenoir  Superior  Court. 

From  judgment  dismissing  the  action,  plaintiff  appealed. 

Mr.  iV.  /.  RousCy  for  the  plaintiff. 

Messrs.  H.  E.  Shaw  and  Clement  Manly,  for  the  defend- 
ants. 

Clark,  J.:  The  only  question  presented  is  whether  a  Jus- 
tice of  the  Peace  has  jurisdiction  of  an  action  against  a 
married  woman  to  recover  a  debt  contracted  prior  to  her 
marriage.     This  is  not  an  open  question.     It  has  been  held 
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that  he  has.     NeviUe  v.  Pope,  95  N.  C,  346.    The  Code,  §  1823, 

expressly  provides  that  the  liability  of  a  feme  sole  '*  shall  not 

be  altered   or  impaired"  by  her  marriage.    Dougherty  v. 

Spiinkle,  88  N.  C,  300,  which  holds  that  a  Justice  of  the 

Peace  has  not  jurisdiction  of  an  action  against  a  married 

woman,  applies  only  to  liabilities  incurred  by  her  while  a 

feme  covert,  and  not  even  to  them  in  cases  where  she  is  a  free 

trader,  or  the  proceeding  is  to  enforce  a  laborer's  lien.     The 

Code,  §§1790,  1828,   1831   and   1832;   Smaw  v.  Cohen,  95 

X.  C,  85. 

Error. 


*  W.  DUKE  V.  F.  D.  MARKHAM. 

Ageticy — Deed,  Execution  by  Corporation — Ratification. 

1.  The  assent  of  a  majority  of  stockholders,  expressed  elsewhere  than 

at  a  meeting  of  the  stockholders,  as  where  the  assent  of  each  is 
given  separately  and  at  different  times  to  a  person  who  goes 
around  to  them  privately,  does  not  bind  the  company.  An  agency 
to  execute  a  mortgage  given  in  this  manner  gives  no  validity  to 
the  mortgage.  It  is  not  the  corporation's  act,  which  can  only  be 
authorized  in  the  mode  required  by  law. 

2.  The  use  by  the  company  of  money  raised  by  such  mortgage  would 

not  of  itself  be  a  ratification.  If  the  company  ratify  the  mort- 
gage, it  would  not  validate  it  as  to  other  creditors  if  mortgage  is 
invalid  when  registered. 

8.  When  a  mortgage  by  a  corporation  is  signed  by  the  president,  secre- 
tary and  two  stockholders  and  duly  witnessed,  but  there  is  no 
common  seal  attached,  and  the  probate  recites  that  it  is  '*  ac- 
knowledged by  the  secretary,  who  also  proves  the  execution  by 
the  president  and  two  stockholders,"  such  probate  is  insufficient 
and  does  not  authorize  registration,  and  is  ineffectual  to  pass  title 
as  against  creditors. 


*  Head-Dotes  by  Clark,  J. 
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This  was  a  civil  action,  tried  at  January  Term,  1890,  of 
the  Superior  Court  of  Durham  County,  before  Armfiddy  J. 

The  plaintiff  offered  as  a  witness,  Paschal  Lunsford, 
who  testified  that  he  is  Register  of  Deeds  of  Durham  County, 
and  there  appears  upon  the  books  in  his  office  a  mortgage, 
registered  and  recorded  by  him  on  November  15th,  1888, 
purporting  to  be  executed  by  the  Durham  Sash,  Door  and 
Blind  Company  to  Washington  Duke,  the  plaintiff. 

Plaintiff  offered  the  mortgage  in  evidence. 

Defendant  objects.  Objection  overruled  and  exception  by 
defendant. 

L.  W.  Grissom,  a  witness  for  the  plaintiff,  testified  that  he 
was  secretary  and  treasurer  of  the  Durham  Sash,  Door  and 
Blind  Manufacturing  Company  on  November  15th,  1888; 
be  signed  the  mortgage  of  that  date  as  secretary  and  treas- 
urer. There  is  no  record  in  the  minutes  kept  by  him  of  the 
proceedings  of  the  board  of  directors  or  the  meetings  of 
stockholders  in  regard  to  this  mortgage,  or  authority  to 
make  it.  He  kept  in  a  book  (produced  in  Court)  the  proceed- 
ings of  the  board  of  directors  of  the  corporation  and  of  the 
stockholders;  the  resolutions  and  orders  of  said  boards;  the 
corporation  had  a  president,  vice-president  and  board  of 
directors;  the  stockholders,  officers  and  directors  lived  in  the 
town  of  Durham;  before  this  mortgage  was  executed,  he 
went  around  and  saw  the  stockholders  separately  in  regard 
to  executing  it;  he  did  not  see  all  the  stockholders  or  direc- 
tors; he  saw  a  majority  of  them;  they  had  no  meeting,  but 
each  one  he  saw  authorized  him  to  execute  the  mortgage; 
the  plaintiff  requested  the  president  and  two  stockholders 
to  sign  the  mortgage;  this  was  done;  Mr.  Duke  signed  the 
note  for  $3,000,  and  witness  got  the  money  from  the  Raleigh 
National  Bank;  the  money  was  used  in  the  business  of  the 
corporation;  he  said  nothing  more  to  the  stockholders  or 
directors ;  the  directors  were  stockholders ;  the  note  has  never 
been  paid;  it  sometimes  happened  that  we  could  not  get  a 
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meeting  of  the  board  of  directors;  they  did  not  attend  the 
meetings  regularly;  the  mortgage  was  delivered  to  W.  Duke 
immediately. 

W.  A.  Wilkersou,  a  witness  for  the  plaintiff,  testified  that 
he  was  a  stockholder  and  director  of  the  Durham  Sash, 
Door  and  Blind  Company,  November  4th,  1888;  he  signed 
the  mortgage  to  Mr.  Duke;  he  did  not  know  anything  about 
the  authority  by  which  it  was  executed  except  what  the 
witness  Grissom  had  told  him. 

The  mortgage  was  made  to  raise  money  to  meet  expenses 
of  the  concern.  Defendant  renewed  his  objection  to  the 
mortgage  and  requested  the  Court  to  exclude  it.  The  Court 
overruled  defendant's  objection  and  admitted  the  mortgage. 
Defendant  excepted. 

Defendant  introduced  in  evidence  sundry  executions 
issued  from  the  Superior  Court  of  Durham  County,  which 
executions  were  admitte»l  by  plaintiff,  as  set  forth  in  his 
answer.  Defendant  introduced  the  judgment  docket  of  the 
Superior  Court  of  Durham,  showing  the  docketed  judgments 
upon  which  the  executions  were  issued. 

The  defendant,  being  sworn  as  a  witness  in  his  own  behalf, 
t^tified  that  he  was  Sheriff  of  Durham  County,  and  as  such, 
and  by  virtue  of  sundry  executions  issued  to  him  against 
the  Durham  Sash,  Door  and  Blind  Company,  he  levied,  on 
September  4th,  1889,  and  September  5th,  6th  and  7th,  1889, 
in  the  morning,  on  the  property  described  in  his  levy,  it 
being  the  property  described  in  the  mortgage  to  plaintiff. 

Defendant  requested  the  Court  to  charge  the  jury  that  the 
plaintiff  could  not  recover  the  property  included  in  the 
mortgage  of  November  15th,  1888,  because  the  mortgage 
had  been  executed  without  authority  of  the  corporation  and 
was  not  the  act  of  the  corporation,  because  it  had  not  been 
executed  by  an  agent  duly  authorized  thereto,  and  because 
(if  the  act  of  the  corporation)  it  had  not  been  properly  regis- 
tered, the  probate  being  insuflBcient  and  void. 
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His  Honor  charged  the  jury  that  the  mortgage  was  valid 
and  the  plaintiff  entitled  to  recover  all  the  property  except 
the  material  mentioned  therein;  that  the  description  of  this 
property  was  too  vague. 

Defendant  excepted  and  appealed  from  the  judgment  ren- 
dered against  him. 

Messrs.  R.  B,  Booiie  and  W.  A,  Guthrie^  for  plaintiff. 
Messrs,  J,  8.  Manmng  and  F.  L.  Fuller,  for  defendant. 

Clark,  J.:  This  was  a  claim  and  delivery  proceeding 
brought  against  defendant,  who,  as  Sheriflf  of  Durham 
County,  had  taken  possession  of  certain  personal  property 
of  a  corporation — the  Durham  Sash,  Door  and  Blind  Manu- 
facturing Company — by  virtue  of  executions  in  his  hands, 
and  had  advertised  the  same  for  sale.  The  plaintiff  claims 
the  property  by  virtue  of  the  mortgage  of  November  loth, 
1888,  given  to  indemnify  him  against  loss  as  surety  to  said 
company  upon  a  note  to  the  bank,  which  would  fall  due 
November  15th,  1889.  The  conclusion  of  the  mortgage  and 
the  probate  are  in  the  following  words: 

^^n  witness  whereof,  the  Durham  Sash,  Door  and  Blind 
Manufacturing  Company  sign  by  the  names  of  president, 
secretary  and  treasurer,  and  two  stockholders,  and  attest 
their  seals. 

"  W.  F.  Remington,  President. 
"  L.  W.  Grissom,  Sec.  and  Treas. 
"W.  A.  WiLKERsoN,  Stockholder. 
•*  Walter  Wilkerson,  Stockholder. 
"  Witness : 

"Geo.  W.  Watts." 

"  North  Carolina — Durham  Count)'. 

"The  execution  of  the  foregoing  instrument  was  this  day 
acknowledged  on  the  part  of  L.  W.  Grissom,  and  proven  on 
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the   oath  and  examination  of  L.  W.  Grissoin  as  to  W.  F. 
Remington,  W.  A.  Wilkerson  and  Walter  Wilkerson.     Let 
the  same,  with  this  certificate,  be  registered. 
"This  November  15th,  1888. 

"D.  C.  Mangum,  C.  S.  C." 

We  think  his  Honor  erred  in  admitting  the  mortgage  in 
evidence  upon  such  probate,  and  likewise  in  instructing  the 
jury,  upon  the  proof  oflFered  by  plaintiff,  that  it  was  valid  as 
to  creditors  whom  defendant  represented  by  virtue  of  the 
executions  in  his  hands. 

In  Pierce  v.  New  Orleans  Building  Co,,  9  La.,  397,  it  is  held 
that  the  act  of  a  majority  of  the  stockholders,  expressed 
elsewhere  than  at  a  meeting  of  stockholders,  as  where  the 
assent  of  each  one  is  given  separately  and  at  different  times, 
is  not  binding  on  the  corporation.  The  same  is  true  of  a 
meeting  of  which  notice  is  not  given.  Stow  v.  Wyse,  18  Am. 
Dec,  99,  and  notes;  Cook  on  Stockholders,  §594;  1  Potter 
on  Corporations,  §  336,  and  notes. 

In  Leggett  v.  N,  J.  M,  &  B.  Co.,  1  Saxton,  ch.  541,  it  is  held 
that  a  corporation  is  only  bound  by  an  agent's  acts  when 
within  the  scope  of  his  authority,  and  that  a  president  and 
cashier,  as  such,  cannot  execute  a  mortgage  of  corporate 
property  without  special  authority  from  the  board  of  direc- 
tors or  the  stockholders,  and  that  the  proceeds  of  a  mortgage 
have  been  applied  to  the  use  of  the  corporation  in  paying 
its  debts,  or  otherwise,  is  not  sufficient  to  render  the  mort- 
gage binding  if  its  execution  was  not  properly  authorized. 

"The  members  of  a  corporation  cannot,  separately  and 
individually,  give  their  consent  in  such  manner  as  to  bind 
it  as  a  collective  body,  for,  in  such  case,  it  is  not  the  body 
that  acts;  and  this  is  no  less  the  doctrine  of  the  common 
than  of  the  Roman  Civil  Law.  Being  laujully  assembled" 
says  AyliflFe,  "they  represent  but  one  person,  and  may  conse- 
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quently  make  contracts,  and,  by  their  collective  assent, 
oblige  themselves  thereunto.  And  though  all  the  members 
of  a  corporation  covenanted  on  behalf  of  it  under  their 
private  seals,"  this,  it  was  held,  would  only  bind  them  per- 
807iallyy  and  not  the  corporation.  Angell  &  Ames  on  Corpo- 
rations, §  232,  which  is  supported  by  the  numerous  cases 
there  cited.  Again,  in  the  same  work,  §504:  **The  separate 
action,  individually,  without  consultation,  although  a  major- 
ity in  number  should  agree  upon  a  certain  act,  would  not 
be  the  act  of  the  constituted  body  of  men  clothed  with  cor- 
porate powers."  Indeed,  the  authorities  upon  this  subject  are 
numerous,  uncontradicted,  and  supported  by  reason. 

It  is  true  the  common  seal  is  prima  facie  evidence  that  a 
deed  or  contract  is  the  act  of  the  company,  and  that  the  seal 
has  been  affixed  by  authority,  though  it  is  competent  to 
go  behind  the  seal  and  show  that  it  was  not  affixed  by 
legally  exercised  authority  of  the  company.  In  this  case 
there  was  no  common  seal  of  the  company  attached.  While 
a  seal  is  not  essential  to  the  validity  of  a  chattel  mortgage, 
in  the  absence  of  the  company's  seal  there  is  no  presump- 
tion of  its  being  the  corporation's  act,  and  it  devolves  upon 
the  party  relying  upon  the  mortgage  to  show  that  the  agent 
or  officer  had  authority  to  execute  it.  The  plaintiff's  witness 
testifies  that  there  was  no  resolution  of  stockholders  or  direc- 
tors to  authorize  the  mortgage,  and  no  record  to  that  effect 
is  entered  on  the  books  of  the  company,  that  he  went  around 
privately  and  saw  a  majority  of  the  stockholders,  and  they 
authorized  him  to  execute  the  mortgage,  and  that  he  requested 
the  president  and  two  directors  to  sign.  A  corporation  can 
only  act  in  the  manner  authorized  by  law.  If,  by  the  meet- 
ing of  stockholders  (or  of  the  directors,  if  they  have,  by  the 
charter,  the  right),  the  secretary  of  the  company  had  been 
authorized  to  execute  this  mortgage,  or  mortgages  generally, 
the  mortgage  might  have  been  valid;  but,  as  we  have  seen, 
no  authority  can  be  derived  in  this  irregular  manner,  by  an 
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officer  going  around  privately  to  what  he  alleges  was  a 
majority  of  the  stockholders  and  getting  their  consent. 
There  is  nothing  to  show  that  they  were  a  majority  and 
that  they  did  consent,  as  would  be  the  case  if  a  meeting 
were  regularly  held,  the  vote  taken  and  a  minute  entered 
on  the  company  records.  To  give  validity  to  such  proceed- 
ings would  lead  to  irremediable  evils  and  abuses.  The  cor- 
poration seal  not  being  attached,  it  was  incumbent  on  the 
plaintiff  to  look  to  the  authority  of  the  agent  with  whom 
he  dealt.  Since  it  was  not  in  the  scope  of  the  secretary's 
authority,  as  such,  to  execute  the  mortgage,  and  no  legal 
authority  to  execute  the  same  especially  was  given,  it  goes 
for  naught.  The  receipt  and  use  of  the  money  is  not  of 
itself,  as  we  have  seen,  a  sufficient  ratification  by  the  cor- 
poration. But  it  is  immaterial  here  whether  there  was  a 
subsequent  ratification  or  not.  Ratification  would  be  good 
between  the  corporation  and  the  mortgagee,  but  would  not 
validate,  as  to  other  creditor.-^,  a  mortgage  which  was  invalid 
when  registered. 

The  mortgage  is  not  good  at  common  law  for  want  of 
authority  to  the  secretary  to  execute  it,  nor  is  it  good  as  a 
statutory  mortgage  under  The  Code,  §685,  for  there  is  no 
common  seal  attached  as  required  by  that  section,  and  the 
probate  shows  that  as  to  the  president  and  the  two  stock- 
holders there  was  no  legal  proof  of  its  execution  by  them. 
They  neither  acknowledged  the  same,  nor  was  it  proven  by 
the  examination  of  the  subscribing  witness,  as  required  by 
The  Code,  §  1246  (1).  Indeed,  under  the  words  of  the  statute, 
The  Code,  §685,  it  may  be  that  more  than  one  witness  is 
necessary.  In  Todd  v.  Outlaw,  .79  N.  C,  235  (287),  Bynum,  J., 
says:  "Until  a  deed  is  proved  in  the  manner  prescribed  by 
the  statute,  the  public  register  has  no  authority  to  put  it  on 
his  book;  the  probate  is  his  warrant,  and  his  only  warrant, 
for  doing  so.  Williams  v.  Griffin,  4  Jones,  31 ;  Burnett  v. 
Thompson,  3  Jones,  113;  Lambert  v.  Lambert,  11  Ired.,  162; 
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Carrier  v.  Hampton,  11  Ired.,  307.  Not  having  been  duly 
proved,  the  registration  was  ineffectual  to  pass  the  title  as 
against  creditors  or  purchasers.  Robinson  v.  Wdloughbyy  70 
N.  C,  358;  Fleming  v.  Burgin,  2  Ired.  Eq.,  584;  DeCourcy  v. 
jBarr,  Bush.  Eq.,  181."  To  same  effect  is  Evav^  v.  Elheridge, 
99  N.  C,  43. 

Error. 


♦W.  DUKE  V.  F.  D.  MARKHAM. 

Corporation — Chattel  Mortgage. 

Any  conveyance  or  mortgage  of  its  property  executed  by  any  corpora- 
tion is  void  and  of  no  effect  as  to  the  creditors  of  said  corporation 
existing  at  the  time  of  the  execution  of  said  deed  or  mortgage, 
and  who  shall  commence  proceedings  to  enforce  their  claims 
against  the  corporation  within  sixty  days  after  registration  of  the 
conveyance. 

This  was  a  civil  action,  tried  before  Armfield,  J.,  at  Janu- 
ary Term,  1890,  of  Durham  Superior  Court,  for  claim  and 
delivery  of  certain  personal  property  which  the  defendant, 
as  Sheriff  of  Durham  County,  under  executions  in  his  hands 
against  the  Durham  Sash,  Door  and  Blind  Manufacturing 
Company,  a  corporation,  had  seized  as  the  property  of  said 
corporation  and  advertised  to  sell  to  satisfy  said  executions. 

The  plaintiff  (as  to  this  appeal)  claims  by  virtue  of  a  chat- 
tel mortgage  executed  to  him  by  said  corporation,  September 
4,  1889,  and  registered  the  same  day.  It  was  in  evidence 
that  the  executions  were  already  in  the  hands  of  the  Sheriff, 
and  had  been  levied  on  other  property  of  the  corporation 
when  this  mortgage  was  executed  by  it  as  indemnity  to 
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plaintiff  to  secure  him  from  loss  ou  a  note  of  the  company 
to  which  he  was  surety,  and  which  would  fall  due  Novem- 
ber 15th,  1889.  The  defendant  took  into  possession  the 
property  in  controversy  under  said  executions  on  September 
5th  and  6th,  1889. 

The  Court  held  that  this  mortgage  was  not  valid  against 
the  executions  levied  by  defendant,  because  it  had  not  been 
registered  sixty  days,  and  comes  within  the  terms  of  the 
proviso  in  §  685  of  The  Code^  and  recited  a  debt  of  $2,000  in 
favor  of  the  plaintiff  as  the  consideration,  when  no  such 
debt  was,  in  fact,  due  the  plaintiff,  and  directed  the  jury  to 
find  the  issues  as  to  this  mortgage  in  favor  of  the  defendant. 

To  this  ruling  the  plaintiff  excepted.  Judgment  in  favor 
of  defendant  for  all  the  property  described  in  the  mortgage 
of  September  4th,  1859,  from  which  judgment  plaintiff 
appealed. 

Messrs.  W.  A.  Guthrie  and  R.  B.  Boonej  for  plaintiff. 
Messrs.  J.  S.  Maiming  and  F.  L.  Fuller^  for  defendant. 

Clark,  J.:  The  Code,  §685,  provides  that  "any  convey- 
ance of  its  property,  whether  absolutely  or  upon  condition,  in 
trust  or  by  way  of  mortgage,  executed  by  any  corporation, 
shall  be  void  and  of  no  effect  as  to  the  creditors  of  said  cor- 
poration existing  prior  to  or  at  the  time  of  the  execu- 
tion of  said  deed,"  provided  such  creditors  shall  commence 
proceedings  to  enforce  the  claims  against  said  corporation 
within  sixty  days  after  the  registration  of  such  conveyance. 
It  is  not  controverted  here  that  the  defendant,  as  Sheriff, 
seized  the  property  of  the  corporation  under  valid  execu- 
tions against  it,  which  were  already  in  his  hands  when  the 
mortgage  under  which  plaintiff  claims  was  executed.  The 
statute  is  explicit,  and  the  power  of  the  Legislature  to  enact 
it   is   unquestioned.     The    argument   ab  inconvenienii   was 
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forcibly  presented  by  the  appellant^s  counsel.  That  is  a 
matter  which  addresses  itself  to  the  legislative  department 
and  not  to  the  Courts.  It  is  sufficient  for  us  lo  say,  *'Ita 
scripta  est  lex"  The  Court  below  properly  held  the  mortgage 
void  as  to  executions  in  defendant's  hands. 

Affirmed. 


*  ORPHEUS   McADOO   v.    RICHMOND  &  DANVILLE    RAILROAD 

COMPANY. 

Tort — Negligence — Issues —  I  \rdtd — Trial — Pleading, 

1.  In  actions  arising  ex  delicto  there  is  no  degree  of  negligence  that  can 

be  described  by  the  word  * 'gross"  alone;  but  when  an  injury  is 
due  directly  to  the  wanton  or  wilful  act  of  another,  he  is  not 
absolved  from  liability  by  the  concurrent  negligence  of  the  injured 
party,  as  he  is  not,  where,  by  the  exercise  of  ordinary  care,  he 
could,  notwithstanding  the  fault  of  the  injured  party,  have  saved 
the  latter  harmlees. 

2.  It  is  not  proper  to  treat  the  word  * 'gross"  as  sjnommous  with  wil- 

ful, malicious  or  fraudulent. 

3.  Where  plaintiff  alleged  in  his  complaint  that  he  was  returning  from 

his  place  of  business  to  his  home,  along  defendant's  track,  ''  as  he 
had  been  in  the  habit  of  doing  for  several  years  without  objec- 
tion from  the  defendant,  within  the  corporate  limits  of  the  town 
of  Greensboro,  ichen,  otving  to  the  gross  negligence  of  the  defend- 
aiifs  servants,  he  was  struck  from  behind  by  a  locomotive  engine, 
belonging  to  the  defendant,  &c. ,  and  thrown  from  the  track  was 
thereby  much  injured,"  and  the  jury,  in  response  to  the  first  issue, 
found  that  the  plaintiff  was  ''injured  by  the  negligence  of  the 
defendant,  as  alleged " :  Heldy  that  the  verdict  meant  only  that 
the  defendant,  by  failure  to  exercise  ordinary  care,  injured  the 
plaintiff. 


*Head-Dote8  by  Avery,  J. 
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4.  When,  in  such  case,  in  answer  to  a  second  issue,  the  jury  found  also 

that  the  plaintiff,  by  his  own  concurrent  negligence,  contributed 
to  cause  the  injury  :  Held,  that  the  plaintiff  was  not  entitled  to 
judgment  upon  the  whole  verdict. 

5.  In  framing  issues  for  the  jury  it  has  been  settled  (1)  that  only  issues  of 

fact  raised  by  the  pleading  must  be  submitted  to  the  jury ;  (2) 
that  the  verdict,  whether  upon  one  or  many  issues,  must  estab- 
lish facts  sufficient  to  enable  the  Court  to  proceed  to  judgment ; 
(3)  of  the  issues  raised  by  the  pleadings,  the  Judge  who  tries  the 
case  may,  in  his  discretion,  submit  one  or  many,  provided  that 
neither  party  is  denifid  the  opportunity  to  present  to  the  jury  any 
view  of  the  law  arising  out  of  the  evidence  through  the  medium 
of  pertinent  instructions  on  some  issue  passed  upon. 

6.  It  is  not  error,  even  when  contributory  negligence  is  pleaded,  since  the 

enactment  of  chapter  38,  Laws  of  1887,  to  submit  only  the  ques- 
tion whether  the  injury  was  caused  by  the  defendant's  negligence, 
and  instruct  the  jury  to  respond  in  the  negative  if  they  find 
that  the  plaintiff,  by  concurrent  carelessness,  contributed  to  cause 
the  injury. 

7.  When  contributory  negligence  is  pleaded,  the  jury  can  ordinarily  be 

made  to  comprehend  the  law  more  clearly  if  not  only  the  issues 
involving  the  question  of  negligence  of  plaintiff  and  defendant, 
respectively,  are  submitted;  but  another  involving  the  question, 
where  it  is  raised  by  the  evidence  or  the  discussion,  whether,  not- 
withstanding the  negligence  of  the  plaintiff,  the  defendant  could, 
by  the  exercise  of  ordinary  care,  have  avoided  the  injury. 

8.  When  a  person  is  about  to  cross  the  track  of  a  railroad,  even  at  a 

regular  crossing,  it  is  his  duty  to  examine  and  see  that  no  train 
is  approaching  before  venturing  upon  it,  and  he  is  negligent 
when  he  can,  by  looking  along  the  track,  see  amoving  train,  which, 
in  his  attempt  to  blindly  pass  over,  injures  him. 

9.  Where  one  is  not  a  trespasser  in  using  the  track  as  a  footway,  it 

behooves  him  to  be  still  more  watchful.  The  license  to  use  does 
not  carry  with  it  the  right  to  obstruct  the  road  and  impede  the 
passage  of  trains. 

10.  Where  the  servant,  who  is  running  an  engine,  sees  another  standing 

on  the  track  in  front  of  him  whom  he  does  not  know  at  all,  or 
who  is  known  by  him  to  have  ordinary  intelligence  and  full  pos- 
session of  all  of  his  senses,  the  former  is  not  required  to  stop  his 
engine,  but  may  assume  that  the  latter  will  step  off  the  track. 
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11.  Where  the  plaintiff,  being. in  full  possession  of  his  senses,  stood 
upon  the  track  in  a  town  till  the  defendant's  engine  ran  against 
and  injured  him,  and  did  not,  according  to  his  own  evidence, 
know  of  its  approach  till  he  was  knocked  off  the  track,  the  jury 
properly  found  that  he  was  negligent,  and  would  not  have  been 
warranted  in  finding  that  the  defendant,  by  the  use  of  ordinary 
care,  could  have  avoided  the  injury. 

This  was  a  civil  action,  tried  at  the  February  Term, 
1889,  of  the  Superior  Court  of  Guilford  County,  before 
Bynum,  J. 

The  second  paragraph  of  the  complaint  was  as  follows: 
"That  on  the  said  17th  day  of  February,  1886,  the  plaintiflF, 
coming  from  his  usual  place  of  business  was  walking  upon 
track  of  the  defendant's  North  Carolina  Division,  as  he  has 
been  in  the  habit  of  doing  for  several  years  without  objec- 
tion from  the  defendant,  within  the  corporate  limits  of  the 
city  of  Greensboro,  where,  owing  to  the  gross  negligence  of 
the  defendant's  servant,  he  was  struck  from  behind  by  a 
locomotive  engine  belonging  to  the  defendant  and  operated 
by  its  agent,  and  was  violently  thrown  from  the  track ;  that 
he  was,  thereby,  much  injured  and  suflFered  great  physical 
and  mental  pain  by  having  his  leg  badly  strained  and 
bruised,  whereby  he  was  temporarily  disabled  from  carrying 
on  his  former  business  as  a  watchman  and  laborer,  and  still 
suffers  great  pain  and  inconvenience."  This  was  denied  by 
defendant. 

The  issues  submitted,  with  the  responses  of  the  jury,  were 
as  follows: 

1.  Was  the  plaintiff  injured  by  the  negligence  of  the 
defendant,  as  alleged  ?     Ans.  Yes. 

2.  Did  the  plaintiff  contribute  to  his  injury  by  his  own 
negligence?     Ans.  Yes. 

3.  What  damage  is  the  plaintiff  entitled  to  recover?  No 
answer. 
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The  words  "as  alleged,"  in  the  first  issue,  were  inserted 
by  the  Court  on  motion  of  the  defendant. 

PlaintiflF  testified  that  on  Wednesday  of  February  Court, 
1886,  he  was  watchman  at  Seargeant's  Foundry,  and  was 
coming  up  the  track  of  the  railroad  about  eight  o'clock 
A.  M.  when  he  was  struck  from  behind  by  an  engine  and 
knocked  off  the  track.  He  was  struck  on  calf  of  legs,  skin 
slightly  broken,  sole  of  shoe  torn  ofif  and  ankle  and  back 
strained;  was  unable  to  work  for  five  or  six  days;  his  ankle 
hurt  him  for  nearly  a  year,  but  does  not  feel  it  now;  back 
sometimes  troubled  him  before  the  accident  but  has  been 
worse  since ;  lost  five  or  six  days  at  one  dollar  per  day  and 
spent  one  dollar  for  medicine.  The  morning  was  clewr;  he 
was  in  good  health  and  walking  four  or  five  miles  an  hour; 
had  been  using  the  track  as  a  pass-way  for  eleven  years 
without  objection  from  any  one;  it  was  so  used  by  large 
numbers  of  people.  The  engine  had  no  cars  attached  and 
passed  him  about  as  far  as  half  way  across  court-room 
(about  twenty  feet).  He  did  not  hear  either  bell  or  whistle  • 
was  watching  the  Salem  train,  which  was  switching  near 
him;  foundry  is  about  a  quarter  of  mile  from  depot;  wit- 
ness had  walked  about  half  way  when  struck;  had  passed 
the  engine  with  freight  train  on  side  track  after  leaving 
foundry ;  engine  came  off  side  track  on  main  line  and  struck 
him  from  behind. 

Cross-examined. — He  was  as  well  as  usual  that  morning — 
sober,  eye-sight  good,  hearing  good;  had  no  disability  and 
could  have  gotten  off  the  road;  stopped  a  minute  to  talk 
with  his  daughter  and  another  woman  on  track,  but  did  not 
step  off;  they  were  coming  from  depot.  He  did  not  turn 
around  and  did  not  see  or  hear  the  engine ;  if  train  was  on  the 
track  he  could  have  seen  it ;  walked  the  track  half  way  from 
foundry  to  depot;  Salem  train  was  on  side-track ;  was  look- 
ing at  it,  but  had  no  business  with  it;  engine  was  on  side- 
track, when  it  struck  him,  east  of  Davie  street;  N.  C.  R.  R. 
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track  and  C.  F.  <fe  Y.  V.  track  are  ten  or  twelve  feet  apart; 
did  not  hear  the  bell  ringing,  but  did  not  swear  the  bell  was 
not  ringing.  Murphy  was  engineer.  Sprinkle  was  first 
man  to  come  to  him ;  does  not  think  he  walked  between  the 
tracks,  but  on  main  track,  because  it  is  a  better  walk ;  had 
no  idea  engine  was  behind  him. 

Sprinkle,  a  witness  for  plaintiff,  testified  he  was  helping 
to  shift  Salem  train ;  heard  some  one  cry  out;  turned  round 
and  saw  plaintiff  lying  on  the  ground  two  or  three  feet  from 
track;  was  within  twenty  feet  of  where  plaintiff  was  struck; 
saw  engine  coming  and  it  ran  on  to  the  main  line;  think  it 
was  running  four  or  five  miles  an  hour.  At  that  time 
Salem  train  was  shifting ;  heard  engine  that  struck  plaintiff 
coming;  don't  recollect  whether  bell  was  ringing;  have 
been  on  railroad  eight  years;  engine  passed  plaintiff  ten  or 
twelve  feet ;  saw  it  come  to  cross-over  track,  thence  back  to 
main  track,  and  up  main  track  towards  the  turn-table. 

Plaintiff  then  introduced  city  ordinances.  It  was  admitted 
that  ordinance  forbade  trains  running  over  four  miles  an 
hour  within  certain  limits,  and  that  plaintiff  was  struck  by 
an  engine  within  those  limits,  and  that  plaintiff  was  not  a 
trespasser. 

Testimony  for  Defence. — Murphy  testified  he  was  an  engi- 
neer on  Richmond  &  Danville  road  and  was,  when  plaintiff  was 
injured,  running  the  engine  which  hurt  him;  came  in  on 
North  Carolina  Railroad  track  and  ran  on  foundry  track ; 
left  train  on  foundry  track  and  backed  the  engine  on  cross- 
over track  to  main  line,  and  down  main  line  to  switch  lead- 
ing to  turn-table;  first  saw  plaintiff  when  pulling  on  foundry 
track;  he  was  on  main  line;  next  time  witness  saw  him  he 
was  walking  on  Cape  Fear  track,  and  the  next  time  eight 
or  ten  feet  in  rear  of  tender  on  said  track ;  did  not  see  him 
on  the  track  before  he  was  struck ;  witness'  seat  is  on  right 
side  of  engine;  Wiley  Holt  was  on  left  side;  a  man  on  left 
side  of  track  cannot  be  seen  by  engineer  in  less  than  ten  to 
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thirteen  yards;  Holt  was  ringing  tlie  bell,  sitting  in  fire- 
man's seat,  and  told  witness,  "You  have  knocked  a  man 
oflF";  this  was  the  first  that  witness  knew,  of  plaintiff  being 
there;  witness  looked  back,  went  eight  or  ten  feet  and  stopped^ 
reversing  the  engine;  was  using  no  steam  at  the  time;  have 
been  an  engineer  thirty  years.  (It  was  admitted  that  witness 
was  an  expert.) 

Defendant's  counsel  asked  witness,  "  If  engine  had  been 
rolling  down  the  track  over  four  miles  an  hour,  could  you 
not  have  stopped* in  the  time  you  did  actually  stop?" 

Question  objected  to  upon  the  ground  that  the  negligence 
of  the  witness  was  the  alleged  cause  of  the  accident,  and  the 
character  of  the  question  was  calculated  to  indicate  the 
answer  desired.  (Objection  overruled  and  exception  noted.} 
The  witness  answered,  "No.  If  it  had  been  going  over  that 
speed  it  could  not  have  been  stopped  in  that  distance." 

Witness  stated  that  at  the  time  plaintiff  was  struck  the 
engine  was  not  running  over  four  miles  an  hour. 

Cross-examination. —  If  going  five  miles  an  hour,  could  stop 
in  fifteen  or  twenty  yards;  witness  stopped  in  ten  yards;  ram 
about  length  of  engine  and  tender;  did  not,  and  could  not, 
see  plaintiff,  who  was  on  the  left  side;  w-hen  witness  first 
saw  him  he  was  walking  four  or  five  miles  an  hour;  did  not 
see  him  when  he  stopped  on  North  Carolina  track;  if  wit- 
ness had  been  notified  in  time,  engine  could  have  been 
stopped  before  striking  plaintiff,  who  crossed  foundry  track 
and  got  on  main  line  ahead  of  engine. 

Wiley  Holt,  for  defendant,  testified  that  he  was  sitting  on 
south  side  of  engine  when  plaintiff  was  struck;  as  engine 
came  on  main  line  plaintiff  was  standing  "facing  us,"  talk- 
ing to  t\fro  women  who  had  their  backs  to  us;  engine  started 
on  main  line  for  depot;  plaintiff  was  walking  between  main 
line  and  Cape  Fear  track  just  before  he  was  struck;  he 
started  across  main  line  in  front  of  engine  and  was  struck 
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and  knocked  off;  witness  was  ringing  the  bell  at  the 
time. 

Cross-examinatityji. — Witness  did  not  tell  plaintiff  he  saw 
him  on  the  track  and  thought  he  was  going  to  step  off; 
plaintiff  is  unfriendly  to  witness  and  does  not  speak  to  him; 
plaintiff  stepped  on  track  about  ten  or  twelve  feet  as  if  he 
was  going  to  cross;  did  not  notify  engineer;  plaintiff  could 
have  jumped  across  before  engine  got  to  him. 

Murphy  was  re  examined  by  defendant,  and  stated  that 
the  character  of  Holt  was  good,  except  as  to  fighting.  There 
was  other  evidence  to  the  same  effect. 

The  plaintiff  was  re-examined,  and  stated  that  he  had  a 
conversation  with  Holt  just  after  the  accident,  and  he  said, 
"I  saw.  you  on  track  and  thought^  you  stepped  off;  Murphy 
did  not  see  you."  Plaintiff  states  he  never  got  of!  main 
track  until  he  was  knocked  off,  and  does  not  think  the 
engineer  saw  him.  Defendant  introduced  a  plat  of  tracks 
alluded  to  and  requested  the  Court  to  charge — 

1.  Walking  upon  the  track  by  a  trespasser  does  not  per  se 
constitute  such  contributory  negligence  as  will  bar  a  recov- 
ery for  injuries  sustained  from  the  negligence  of  the  ser- 
vants of  a  railroad,  and  such  trespasser  may  recover  if  he 
did  nothing  else  to  contribute  to  the  injury.     Refused. 

2.  Acts  to  constitute  contributory  negligence  must  be  the 
proximate,  and  not  the  remote,  cause  of  the  injury,  and  such 
acts  as  directly  produce  or.  concurred  in,  directly  {)roducing 
the  iniurv.     Given. 

3.  It  is  required  by  a  railroad  company  to  exercise  more 
care  than  otherwise  necessary  in  running  its  trains  in  a 
populous  town.     Refused. 

4.  Where  the  public,  for  a  long  series  of  years,  has  been 
in  the  habit  of  using  a  f)ortion  of  the  track  for  a  crossing  or 
pass-way,  the  acquiescence  of  the  company  will  amount  to  a 
license  and  impose  on  it  the  duty  of  reasonable  care  in  the 
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operation  of  its  trains,  so  as  to  protect  persons  using  the 
license  from  injury.     Refused. 

5.  Although  the  person  upon  whom  the  injuries  were 
inHicted  contributed  thereto  by  his  negligence,  if  the  defend- 
ant might  have  h voided  them  by  ordinary  caie,  and  did  not, 
damages  may  be  recovered.     Refused. 

The  Court  further  charged:  As  to  the  tirst  issue,  if  the 
accident  was  caused  by  negligence  of  defendant,  the  jury 
should  answer  Yes;  otherwise,  No.  The  burden  is  on 
the  plaintiff  to  show  negligence.  If  the  engine  was  moving 
four  miles  an  hour,  defendant  not  being  at  a  crossing,  it  was 
not  negligence  not  to  ring  the  bell,  unless  the  failure  to  ring 
the  bell  is  shown  to  have  contributed  to  the  injury.  If  you 
find,  from  the  evidence,  that  the  engineer  failed  to  ring  the 
bell,  that  did  not  relieve  the  plaintiff  from  the  necessity  of 
taking  ordinary  precaution  for  his  safety.  Negligence  of 
defendant  in  that  particular  was  no  excuse  for  plaintiff's 
negligence;  he  was  bound  to  look  and  listen  to  avoid  an 
approaching  train  while  walking  on  the  track.  If  he  could 
have  seen  or  heard  the  engine  approaching,  and  he  omitted 
to  do  so,  and  carelessly  and  thoughtlessly  walked  on  the 
track,  he  was  guilty  of  negligence  and  contributed  to  his 
injury,  and  the  consequences  cannot  be  cast  upon  the  defend- 
ant. If  the  company  had,  by  long  consent,  allowed  the 
public  to  pass  and  repass  on  the  track  where  plaintiff  was 
struck,  then  plaintiff  was  not  a  trespasser,  but  in  the  use  of 
it  the  plaintiff  must  use  precautions  that  a  man  of  ordinary 
understanding,  and  in  the  possession  of  the  ordinary  senses 
of  men,  would  use  to  avoid  injury  to  himsf-lf  by  passing 
trains.  The  company  has  a  right  to  the  unobstructed  use 
of  its  track  for  the  purpose  of  running  its  trains. 

At  request  of  defendant,  the  Court  further  charged  that  if 
the  engineer  did  not  see  or,  by  reasonable  diligence,  could 
not  have  seen  the  plaintiff  on  the  track,  there  was  no  negli- 
gence on  his  part;  that  it  is  the  duty  of  every  person  on  the 
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track  to  get  off  when  an  engine  is  approaching,  and  not  to 
do  so  is  negligence;  and  this,  whether  there  was  an  ordi- 
nance forbidding  an  engine  from  moving  more  than  four 
miles  an  hour  or  not.  The  plaintiff  had  no  right  to  put 
himself  in  the  way  and  rely  on  the  ordinance  to  save  him. 
If  ho  saw  the  engine  approaching,  it  was  negligence  to 
remain  in  the  way,  whether  the  bell  was  ringing  or  not 

Plaintiff  excepted  to  the  refusal  of  the  Court  to  charge 
as  requested.  Plaintiff  moved  for  judgment  iion  obstante 
veredicto^  and  for  an  in(|uiry  as  to  damages,  on  the  ground 
that  contributory  negligence  was  not  a  ground  for  defence 
against  gross  negligence,  as  found  by  the  jury,  the  plaintiff 
having  alleged  gross  negligence  in  his  complaint.  The 
motion  was  overruled  and  the  plaintiff  appealed. 

Mr.  R.  M.  DouglaSy  for  the  plaintifl". 
Mr.  I).  Schenck,  for  the  defendant. 

AvKRY,  J. — after  stating  the  facts:  The  first  assignment  of 
error  rests  upon  the  refusal  of  the  Court  below  to  render 
judgment  in  favor  of  the  plaintiff  upon  the  verdict.  The 
plaintiff  declared  in  his  complaint  that  he  was  walking 
upon  the  track  of  the  defendant  company  in  returning  from 
his  place  of  business,  *'  as  he  had  been  in  the  habit  of  doing 
for  several  years,  without  objection  from  the  defendant, 
within  the  corporate  limits  of  the  town  of  Greensboro,  when, 
owing  to  gross  negligence  of  the  defendant's  servants,  he 
was  struck  from  behind  by  a  locomotive  engine,  belonging 
to  the  defendant,  &c.,  and  thrown  from  the  track,  and  was, 
thereby,  much  injured,"  &c.  To  the  issue,  "  Was  the  plain- 
tiff injured  by  the  negligence  of  the  defendant,  as  alleged?'' 
the  jury  responded  "Yes,"  while  they  found,  in  answer  to 
the  second  issue,  that  the  plaintiff*,  by  his  own  negligence, 
contributed  to  cause  the  injury. 
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The  most  learned  and  discriminating  text-writers  concur 
in  the  opinion  that  in  actions  arising  jsx  delicto  there  is  no 
degree  of  negligence  that  can  be  described  by  the  word 
"gross,"  alone.  But  where  an  injury  is  due,  and  can  be 
traced  directly  to  the  wilful  act  of  another,  he  is  not 
absolved  from  liability  by  the  concurrent  negligence  of  the 
injured  party,  as  he  is  not,  where,  by  the  exercise  of  ordinary 
care,  he  could,  notwithstanding  the  fault  of  the  injured 
party,  have  saved  the  latter  harmless.  Shearman  cV:  Redfield 
on  Negligence,  §§3Gand  37;  Cooley  on  Torts,  p.  674.  Hence, 
we  often  find,  in  opinions  emanating  from  this  and  other 
Courts,  the  expression  **gross  and  wanton  negligence;"  but 
the  former  word  is  never  used  to  describe  a  degree  of  care- 
lessness that  will  excuse  the  fault  of  a  plaintiff  in  exposing 
himself  to  danger,  except  where  it  is  improperly  held  synony- 
mous with  either  the  word  wilful,  malicious  or  fraudulent. 
Shearman  &  Redfield  on  Negligence,  §3;  Wilds  y.  Hudson 
R.  R.  Co.,  24  N.  Y.,  430;  Cattawissa  Railroad  Co.  v.  Arm- 
drong,  49  Penn.  St.,  186;  Neal  v,  Gillett,  2x  Conn.,  437;  Cim- 
ningham  v.  Lyiiess  22  Wis.  245;  Handford  v.  Eighth  Avenue 
R.  R  Co.,  23  N.  Y.,  343.  Wharton  (in  his  work  on  Negli- 
gence, §  t54)  maintains  that,  outside  of  the  rule  applicable  to 
common  carriers  (which  makes  them,  according  to  the  cir- 
cumstances, either  insurers  or  bound  to  show  the  care  of  a 
prudent  man  in  the  conduct  of  his  own  business,  or  liable 
for  gross  negligence),  there  are  no  recognized  degrees  of  neg- 
ligence, or  negligence  that  can  be  described  by  the  words 
*'  slight"  or  "gross."  Calhreth  v.  Philadtlphia,  &c.,  R.  R.  Co.^ 
3  Houston,  392;  Wharton  on  Negligence,  §  500.  In  Steam- 
boat  ''New  World^'  v.  Kivg,  16  Howard,  474,  Justice  Cirtis, 
for  the  Court,  goes  much  further  when  he  says,  speaking  of 
actions  arising  out  of  contract,  as  well  as  tort:  "  If  the  law 
furnishes  no  definition  of  the  terms  gross  negligence  or 
ordinary  negligence,  which  can  be  applied  in  practice,  but 
leaves  it  to  the  jury  to  determine  in  each  case  what  the  duty 
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was,  and  what  omissions  amount  to  a  breach  of  it,  it  would 
seem  that  imperfect  (ind  confessedly  unsuccessful  attempts 
to  define  that  duty  had  better  be  abandoned." 

If  the  plaintiff  had  alleged  that  the  defendant  company,  or 
its  servants,  had  wilfully,  wantonly,  purposely  or  maliciously 
run  an  engine  against  and  injured  him,  a  very  different 
question  would  have  been  presented.  In  Mavly  v.  The  W. 
&  W.  R,  R  Co.,  74  N.  a,  655,  this  Court  said:  "When  the 
injury  arises  neither  from  malice,  design,  nor  wanton  and 
gross  neglect,  but  simply  the  neglect  of  ordinary  care,  and 
the  parties  are  mutually  in  default,  the  negligence  of  both 
being  the  immediate  and  proximate  cause  of  the  injury,  a 
recovery  is  denied,  upon  the  ground  that  the  injured  party 
must  be  taken  to  have  brought  the  injury  upon  himself. 
That  case  was  subsequently  cited  with  approval  as  to  the 
first  point  in  Rigler  v.  The  Railroad  Co.,  94  N.  C,  610,  and 
in  WaJker  v.  Toiun  of  Reidsville,  90  N.  C,  382.  See  also  Th^ 
Evansville,  etc..  Railroad  Co.  v.  Lowdermilk,  15  Ind.,  120; 
The  Lafayette,  etc.,  Railroad  Co.  v  Adams,  26  Ind.,  76;  2 
Woods'  R.  L,  319. 

We  think,  therefore,  that  as  the  plaintiff  did  not  declare 
that  the  engineer  or  fireman  inflicted  the  injury  wilfully, 
wantonh',  or  through  malice,  the  word  *'gross"  must  be 
treated  as  a  mere  expletive,  and  the  use  of  it,  as  character- 
izing the  negligence  alleged,  makes  no  material  difference 
in  the  meaning  of  the  complaint;  and  the  finding  that  the 
plaintiff  was  injured,  '*  as  alleged,"  must  be  treated  as  an 
affirmative  response  to  an  issue  involving  only  the  question, 
whether  the  defendant  failed  to  exercise  ordinary  care  in 
the  management  of  the  engine,  and  thereby  injured  the 
plaintiff. 

As  the  jury  found,  in  answering  the  second  issue,  that 
the  plaintiff,  by  his  concurrent  negligence,  contributed  to 
cause  the  injury,  the  judgment  rendered  must  stand,  unless 
there  was  error  in  misdirecting  the  jury.     Maiily  v.  Railroad, 
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supra;  Smith  v.  Railroad,  99  N.  C,  241;  Troy  v.  Railroady 
99  N.  C,  298;  Charabei^s  v.  Railroad,  91  N.  C,  471;  Turren- 
tine  V.  Railroad,  92  N.  C,  638 ;  Rigler  v.  Railroad,  mpra. 

In  reference  to  framing  issues  for  the  consideration  of  the 
jury,  this  Court  has,  by  repeated  adjudications,  deter- 
mined— 

1.  That  only  issues  of  fact  raised  by  the  pleadings  must  be 
submitted  to  the  jury.  Wright  v.  Cain,  93  N.  C,  296;  Car- 
penter V.  Tucker,  98  N.  C,  316 ;  Entry  v.  Railroad,  102  N.  C, 
209. 

2.  The  verdict,  whether  upon  one  or  many  issues,  must 
establish  facts  sufficient  to  enable  the  Court  to  proceed  to 
judgment.     Emry  v.  Railroad,  supra. 

3.  Of  the  issues  raised  by  the  pleadings,  the  Judge  who 
tries  the  case  may,  in  his  discretion,  submit  one  or  many, 
provided  that  neither  party  is  denied  the  opportunity  to 
present  to  the  jury  any  view  of  the  law  arising  out  of  the 
evidence  through  the  medium  of  pertinent  instructions  on 
some  issue  passed  upon.  Emry  v.  Railroad,  supra;  Meredith  v. 
Coal&Iro7i  Co., 99  N.  C.,576;  McDovald  v.  Carson,9i  N.  C,  497. 
In  iiccordance  with  these  rules,  this  Court  has  held  that  in 
trying  a  case  like  that  before  us,  where  contributory  negli- 
gence is  pleaded  as  a  defence,  it  is  not  error  to  confine  the 
jury  to  the  single  issue  whether  the  injury  was  caused  by  the 
negligence  of  the  defendant,  if  the  Judge,  in  his  charge, 
explains  the  evidence  relied  on  tending  to  establish  contribu- 
tory carelessness  on  the  part  of  the  plaintiff,  and  instructs  the 
jury  to  respond  in  the  negative,  if  they  believe  that  the  plain- 
tiff, according  to  the  law  as  given  b)^  the  Court,  contributed 
to  cause  the  injury.  Scott  v.  Railroad,  96  N.  C,  428  On 
the  other  hand,  it  was  held  to  be  error  in  the  trial  Judge  to 
refuse  to  submit  an  issue  involving  the  plaintiff^s  want  of 
care,  and  afterwards  omit  such  instruction.  Kirk  v.  Railroad, 
97  N.  C,  82. 
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Ill  the  present  case  it  would  not  have  been  erroneous  to 
confine  the  jury  to  the  single  issue  first  considered  by  them, 
instead  of  framing  two,  as  we  do  not  tliink  that  chapter  33, 
Laws  of  1887,  can  be  construed  to  make  a  new  issue  neces- 
sary, because  a  specific  averment  was  required  to  make  a 
<lefenee  available.  This  defence,  like  that  of  estoppel,  may 
be  covered  by  instruction  and  considered  as  bearing  on  a 
more  comprehensive  issue,  such  as  one  involving  title. 
Meredith  v.  Coal  &  Iron  Co.j  99  N.  C,  576 ;  Railroad  Co.  v. 
McCaskiUj  94  N.  C,  740  But  the  jury  could  doubtless  have 
been  made  to  understand  the  te-timony  and  the  law  appli- 
cable to  it  much  more  clearly,  and  the  labor  of  the  Judge 
would  have  been  made  lighter  in  this,  as  it  would  in 
many  other  such  cases,  if  the  jury  had  been  allowed  to  pass 
separately,  not  only  ui)on  the  question  of  plaintiff's,  as  well 
as  the  defendant's,  negligence,  hut  hIso  upon  a  third  ques- 
tion raised  by  the  i)leadings  discussed  by  counsel  on  appeal 
and  suggested  by  tlie  instructions  asked  for,  whether,  not- 
withstanding the  plain  tifl's  c  irolessness,  the  defendant,  by  the 
exercise  of  ordinary  care,  could  have  prevented  the  injury. 

It  was  admitted  on  the  trial  that  the  plaintiff  was  not  a 
trespasser,  and  the  Judge  subsecjuently  told  the  jury  that 
he  was  not.  In  the  fourth  paragraph  of  the  instructions 
given,  as  in  the  entire  charge,  the  Court  proceeded  upon  the 
assumption  that  the  defendant  must  exercise  ordinary  care. 
It  was  not  erroneous  to  substitute  said  paragraph  for  the 
first  instruction  asked,  nor  to  refuse  to  give  that  numbered 
four,  offered  by  plaintiff. 

If  it  was  error  to  refuse  to  tell  the  jury  that  a  railroad 
company  is  required  to  exercise  more  than  the  usual  amount 
of  care  because  of  the  greater  peril  to  persons  passing,  in 
running  its  trains  in  populous  towns,  it  was  cured  by  the 
response  to  the  first  issue,  and  for  the  same  reason  it  is  now 
unnecessary  to  decide  whether  the  law  was  correctly  stated 
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in  the  instructions  numbered  one  and  six,  given  by  the 
Court 

When  a  person  is  about  to  cross  the  track  of  a  railroad, 
-even  at  a  regular  crossing,  it  is  his  duty  to  examine  and  see 
that  no  train  is  approaching  before  venturing  upon  it,  and 
he  is  negligent  when  he  can,  by  looking  along  the  track,  see 
a  moving  train,  which,  in  his  attempt  to  blindly  pass  across 
the  road,  injures  him.  Bullock  v.  Railroad^  decided  at  this 
term;  2  VVood^s  R.  L.,  §333.  Even  where  it  is  conceded 
that  one  is  not  a  trespasser,  as  in  our  case,  in  using  the  track 
as  a  footway  from  a  foundry  to  his  house,  it  behooves  him 
to  be  still  more  watchful.  The  license  to  use  does  not  carrv 
with  it  the  right  to  obstruct  the  road  and  impede  the  passage 
of  trains.  A  railroad  company  has  the  right  to  the  use  of 
its  track,  and  its  servants  are  justified  in  assuming  that  a 
human  being  who  has  the  use  of  all  of  his  senses  will  step 
off*  the  track  before  a  train  reaches  him.  Wharton  en  Neg- 
ligence, §  389a;  Parkei^  v.  Railrood,  86  N.  C,  221;  2  Wood's 
R.  L.,  §320. 

The  plaintifl"  was  known  to  the  fireman,  and,  presumably 
know^n  to  have, ordinary  intelligence  and  to  be  able  to  hear 
an  approaching  train.  The  plaintiff*  could  not  recover  if 
the  engineer  and  fireman,  without  any  actual  knowledge  of, 
or  acquaintance  with  him,  had  acted  as  they  did  on  the 
assumption  that  he  would  get  out  of  the  way.  There  was 
no  error,  therefore,  in  giving  the  instructions  numbered  3, 
5,  7,  8  or  9. 

The  plaintiff*  "w^ould  not  swear"  that  the  bell  was  not 
rung,  while  the  engineer  and  fireman  both  testified  that  it 
was  rung.  There  was  no  error,  however,  in  the  instruction 
predicated  upon  the  supposition  that  they  failed  to  ring  it. 
According  to  the  plaintiff's  own  testimony,  he  stood  upon 
the  track,  with  his  back  towards  the  engine,  and  did  not  see 
it  till  after  he  was  stricken  by  it.  He  was,  therefore,  in  any 
aspect  of  the  case,  negligent,  and  the  jury  would  not  have 
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been  warranted  in  finding  that  the  defendant  could  have 
prevented  the  injury  by  using  ordinary  care,  because  it  was 
not  even  negligence  unless  it  grew  out  of  violating  a  town 
ordinance,  when  it  was  apparent  that  the  plaintiff  was  awake 
and  in  full  possession  of  all  his  senses,  lo  run  the  engine  at 
the  rate  of  five  miles  an  hour.  If  it  was  running  at  five 
miles  an  hour  (and  the  only  testimony  is  that  it  was  run- 
ning four  or  five),  it  is  manifest  that  a  reduction  of  the  speed 
to  one  mile  less  an  hour  would  not  have  prevented  the 
injury  by  enabling  the  plaintiff  to  see  with  his  face  turned 
in  the  opposite  direction.  But  all  this  might  possibly  have 
been  more  clearly  presented  if  there  had  been  a  third  issue, 
and  his  Honor  had  said  there  was  no  testimony  to  support 
an  affirmative  finding  on  it.  There  is  no  error,  and  the 
judgment  is  affirmed. 

Affirmed. 


*  ELIZABETH  BERRY  v.  THOMAS  J.  HALL. 

Evidence — Depositions — Fraud — Inadequacy  of  Price — Menial 
CopacHj/ — Undue  Influence — Judge^s  Charge — Trial  by  Jury. 

1.  TeBlimouy  that  a  person  is  sane  or  insane  at  the  time  of  trial  is  com- 

petent as  tending  to  show  the  condition  of  his  mind  at  a  previous 
period,  when  some  act  was  done  by  him,  the  character  or  validity 
of  which  depen'ded  upon  his  mental  capacity,  and  such  evidence 
does  not  become  incompetent  by  the  mere  lapse  of  time,  but  the 
evidence  must  be  left  to  the  jury  to  judge  of  its  weight. 

2.  A  party  offering  to  read  a  deposition  as  evidence  must  prove  that  he 

has  given  the  notice  of  the  opening  of  the  deposition  before  the 
Clerk  prescribed  by  The  Code,  J;  1357.  or  show  facts  that  would 
amount  to  a  waiver  by  the  opposite  party  of  the  statutory  require- 
ment. 


*  Head-notes  by  Averv,  J. 
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3.  Even  where  one  purchases  the  land  of  an  insolvent  debtor,  and  a 

controversy  ensues  between  the  cf editors  of  the  vendor  and  the 
vendee  as  to  the  character  and  validity  of  the  conveyance,  the 
fact  that  an  inadequate  price  was  paid  is  but  a  circumstance  tend- 
ing to  show  fraud,  or  a  badge  of  fraud,  that  throws  suspicion 
upon  the  transaction  and  calls  for  close  scrutiny. 

4.  When  a  grantor  seeks  to  set  aside  an  executed  conveyance  on  this 
•     ground,  proof  of  even  gross  inadequacy  of  price,  standing  alone 

as  a  circumstance,  in  the  absence  of  evidence  of  actual  fraud  or 
undue  influence,  is  insufficient  to  warrant  a  decree  declaring  the 
conveyance  void. 

5.  Where,  in  addition  to  the  admitted  disparity  between  the  price  paid 

and  the  real  value,  there  is  conflicting  evidence  as  to  the  mental 
capacity  of  the  grantor,  or  her  subjection  to  or  freedom  from  some 
fraudulent  and  controlling  influence,  the  inadequacy  of  price  is  a 
circumstance  to  be  considered  by  the  jury  with  all  other  testi- 
mony tending  to  show  fraud,  undue  influence  or  want  of  capacity. 

6.  If  there  be  evidence  tending  to  establish  any  fact  that,  if  proven  or 

admitted,  would  raise  the  presumption  that  the  transaction  was 
fraudulent,  as  alleged,  the  trial  Judge  may,  of  his  own  motion,  and 
must,  if  requested  in  apt  time,  or  if  it  be  essential  to  a  proper 
understanding  of  the  application  of  the  law  to  the  testimony, 
instruct  the  jury  as  to  its  weight;  but  he  is  not  at  liberty  to  say 
to  the  jury  that  any  fact,  proved  or  admitted,  that  does  not,  in 
law,  raise  a  presumption  of  the  truth  of  the  allegation  of  fraud,  is 
a  strong  circumstance  tending  to  establish  it. 

7.  What  effect  is  to  be  given  to  testimony  competent  in  law  to  establish 

a  fa€t  must  be  left  to  the  jury,  but  opinions  of  chancellors,  when 
performing  the  functions  of  a  jury,  as  well  as  a  Judge,  upon  par- 
ticular states  of  fact,  must  not  be  mistaken  for  rules  of  evidence 
and  applied  where  the  facts  in  evidence  before  a  jury  are  analo- 
gous. This  cannot  be  done  without  invading  the  province  of  the 
JUTy. 

8.  The  rules  as  to  the  quantum  and  quality  of  proof  required  in  certain 

classes  of  cases  laid  down  in  Harding  v.  Long^  103  N.  C. ,  1; 
Broum  v.  Mitchell,  102  N.  C,  347,  and  Ely  v.  Early,  94  N.  C,  1, 
will  be  adhered  to  without  modification. 

This  was  a  civil  action,  tried  at  the  March  Term,  1889, 
of  the  Superior  Court  of  Orange  County,  before  Bynum,  J. 
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The  plaintiff  is  the  widow  of  Thomas  P.  Berry,  and  after 
his  death  a  tract  of  land  containing  one  hundred  and  six 
acres  was  allotted  to  her  as  dower  out  of  the  lands  formerly 
belonging  to  him.  The  defendant  bought  other  adjacent 
lands  and  the  reversionary  interest  in  the  tract  allotted  to 
her.  Afterwards,  in  pursuance  of  an  agreement  with  the 
defendant,  she  conveyed  to  him  her  dower  interest,  and- in 
exchange  he  conveyed  to  her  fifteen,  acres  of  land  adjoin- 
ing, on  which  was  a  cabin,  but  only  three  acres  of  cleared 
land.  He  gave  her  twenty-five  dollars  in  addition  to  the 
last-named  tract  of  land  for  her  dower. 

Subsequently  she  brought  this  action,  alleging  that  by 
fraud  and  undue  influence  the  defendant  had  induced  her 
to  make  an  unconscionable  trade,  setting  forth  in  detail  the 
nature  of  the  influence  and  the  great  inequality  in  the 
value  and  rental  value  of  the  two  tracts  of  land  exchanged. 
After  the  action  was  brought,  on  the  21sfc  of  August,  1880, 
an  inquisition  of  lunacy  was  held,  and  the  jury  first  sum- 
moned, returned  as  their  verdict  that  she  "may  not  be  an 
idiot."  This  verdict  was  set  aside  by  the  Clerk  and  another 
jury  was  empaneled,  who  found  that  "said  Elizabeth  Berry 
is  non  compos  menU's  and  incapable  of  attending  to  her  affairs." 
The  record  of  the  Special  Proceeding  showing  these  facts 
was  first  put  in  evidence. 

Both  plaintiff  and  defendant  offered  evidence  tending  to 
show  the  value,  and  rental  value,  both  of  the  dower  tract  of 
land  and  the  fifteen  ucres  conveyed  in  exchange  for  it. 
The  witness  estimated  the  dower  to  be  wonh  from  $700  to 
$1,000;  the  fifteen-acre  tract,  from  $100  to  $200;  the  annual 
rental  value  of  the  former  to  be  from  $20  to  $50,  and  that 
of  the  latter,  $15. 

A  great  deal  of  testimony  was  offered  for  the  plaintiff 
tending  to  show  that  she  was  of  weak  mind  and  acted  under 
undue  influence,  and  testimony  especially  as  to  the  circum- 
stances attending  the  trade. 
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The  defendant,  on  the  other  hand,  offered  testimony  tend- 
ing to  show  that  he  agreed  to  make  the  trade  after  repeated 
solicitations  from  the  feme  plaintiff,  who  declared  that  she 
would  not  live  in  the  dwelling-house  on  the  land  assigned 
her  as  her  dower,  and  expressed  a  desire  to  live  on  the  place 
conveyed  to  her.  The  defendant  offered  evidence  to  show 
that  he  furnished  her  wood  and  cut  it  up  for  her,  and  aided 
her  otherwise.  Defendant  also  offered  testimony  tending  to 
show  that  the  plaintiff  was  of  sound  mind  and  understoood 
what  she  was  doing  when  she  executed  the  deed  that  she 
seeks  now  to  have  cancelled;  and  especially  that  of  the  Jus- 
tice of  the  Peace  who  wrote  the  deed  of  exchange. 

Defendant  finally  offered /erne  plaintiff  as  a  witness,  who  tes- 
tified as  follows : "  I  was  a  Peed ;  first  married  Boles,  then  Berry ; 
Berry  died ;  dower  was  laid  off  to  me;  balance  of  land  sold ; 
John  Robin  Berry  bought  it;  Hall  got  it;  don't  know  who 
laid  off  my  dower;  piazza  of  house  was  jibout  to  fall ;  noth- 
ing else  wrong,  so  far  as  I  know,  except  stables;  they  were 
not  very  good;  Berry  was  seventy-four  or  seventy-five  years 
old;  land  lay  idle  the  year  he  died;  Billy  Gates  worked  it 
the  next  two  years;  don't  know  how  many  acres  in  cultiva- 
tion; think  John  Robin  Berry  wound  up  the  estate;  think 
I  left  there  latter  part  of  winter  and  came  back ;  McKee 
boys  bargained  for  land ;  didn't  run  out  enough  and  they 
backed  out;  Hall  and  myself  exchanged  land;  he  paid  me 
$25;  I  got  scared  there;  didn't  know  whether  I  could  stay 
there  or  not;  got  most  crazy  at  times;  I  named  some- 
thing about  selling  my  part;  thought  I  might  be  better  sat- 
isfied on  the  other  end  of  the  plantation ;  don't  remember 
sending  word  to  Hall  by  anybody;  I  somewhat  agreed  to  it; 
did  not  have  my  mind  about  it;  Simpson  went  to  see  Hall ; 
Hall  came;  Simpson  told  it  over  to  Hall;  Hall  asked  me  if 
I  considered  it  a  bargain;  I  said  I  reckon  so;  Hall  might 
have  come  next  day;  Jordan  came  with  him  day  papers 
were  written  ;  I  remember  my  brother  Joel  was  there;  Gates 
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was  passing  about;  don't  know  who  else  was  there;  Jordan 
did  the  writing;  don't  know  what  I  said  to  Jordan;  don't 
remember  saying  anything  to  him  ;  don't  know  whether  the 
papers  were  read  or  not;  no  money  was  paid  me  that  day 
that  I  know  of;  I  stayed  on  there  a  long  time:  ihey  ordered 
me  to  get  out  and  I  told  them  I  would  not;  H«ll  said  it  was 
moving  time;  I  did  go  over  to  the  other  house;  I  don't 
remember  what  Hall  said;  don't  remember  whether  Simp- 
son was  there  or  not ;  I  got  troubled  and  pestered  about  a 
heap  (if  things,  and  didn't  know  what  to  do  for  the  best; 
I  was  dissatisfied;  Hall  made  a  proposition;  I  didn't  know 
what  he  said." 

Cross-examined,  said :  ''  Riley  and  Simpson  came  together; 
only  came  one  time;  Simpson  told  Hall,  in  my  presence, 
what  was  said  ;  I  never  said  a  word;  I  had  two  beds;  had 
to  let  them  go  for  something  to  eat;  don't  know  why  I  Inade 
the  trade,  unless  it  was  for  the  want  of  good  sense;  Hall 
held  my  money;  he  told  me  he  could  handle  the  money 
better  than  I  could,  and  was  more  capable  of  trading  than 
I;  I  reckon  I  signed  the  paper  when  Jordan  was  there,  but 
don't  know  what  it  was." 

Defendant  then  introduced  Dr.  A.  C.  Jordan,  who  was 
admitted  to  be  an  expert,  and  proposed  to  ask  the  following 
question :  "  From  your  knowledge  and  experience  as  a  phy- 
sician, after  seeing  the  conduct  of  the  plaintiff  on  the  stand, 
and  hearing  her  testimony,  what,  in  your  opinion,  is  the 
condition  of  plaintiff's  mind  at  this  time?"  Plaintiff's 
counsel  objected,  upon  the  ground  ihat  the  condition  of  her 
mind  at  this  time  has  nothing  to  do  with  what  it  was  at  the 
time  the  trade  was  made  Objection  overruled,  and  excep- 
tion. Witness  answered  :  "In  my  opinion  it  is  good,  for  an 
illiterate  woman  like  Mrs.  Berry." 

John  Terrell,  a  witness  for  defendant,  testified  that  he  was 
on  the  second  jury;  that  plaintiff's  mind  is  better  than  it 
was  then. 
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Charles  Miller  testified  for  defendant:  '*  Was  on  the  first 
jury  of  inquest;  mind  of  plaintiff  good  for  a  woman  of  her 

age/' 

Plainlift'  then  introduced  Mrs.  Gates,  who  testified: 
"Plaintiff  can  be  persuaded  to  do  anything ;  don't  think  she 
has  judgment  enough  to  comprehend  a  trade  like  this;  the 
land  she  sold  had  enough  cleared  land  for  her  to  make  a  liv- 
ing on." 

Other  witnesses  testified  that  the  land  plaintiff  sold  was 
worth  $800,  and  the  land  she  got  $200  ;  that  her  mind  was 
weak.  One  of  them  said  nobodv  but  a  fool  would  make 
such  a  contract  as  she  did. 

After  the  inquisition  of  lunacy,  a  guardian  was  appointed 
for  Elizabeth  Berry,  and  he  was  made  a  party  plaintiff'  and 
filed  a  complaint. 

The  plaintiff'  offered  the  last  verdict  in  the  special  pro- 
ceeding, and  the  defendant  the  first,  which  the  Clerk  set 
aside. 

Plaintiff  offered  to  read  the  deposition  of  three  witnesses. 
The  defendant's  counsel  objected  on  the  ground  that  notice 
of  one  day  had  not  been  given,  as  required  by  section  1357 
of  The  Code,  and  that  the  deposition  had  not  been  passed 
upon  by  the  Clerk.  The  objection  was  sustained.  The 
deposition  was  not  allowed  to  be  read,  and  plaintiff*  excepted. 

Of  the  instructions  asked  by  the  plaintiff,  the  Court  gave 
the  following: 

*'l.  That  gross  inadequacy  of  price  is  a  strong  circum- 
stance tending,  with  others,  as  weakness  of  mind,  to  make 
out  a  case  of  fraud. 

"0.  That  if  the  jury  shall  believe  that  plaintiff  did  not 
have  capacity  to  understand  the  nature  of  the  contract  she 
entered  into  for  the  exchange  of  land  with  defendant,  then 
the  jury  should  answer  the  second  issue.  No." 

The  Court  refused  to  give  the  following  instructions  sub- 
mitted by  plaintiff: 
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"  2.  That  when  the  inadecjuacy  of  consideration  is  so  gross 
as  to  cause  any  fair-minded  man  to  exclaim,  *  Why,  this 
inadequacy  is  so  great  that  none  but  a  fool  would  make  such 
a  contract,  and  no  honest  man  would  take  advantage  of  it!^ 

"3.  That  an  unconscientious  bargain,  such  as  demands 
the  interposition  of  a  Court  of  Equity,  is  one  where  the 
inadequacy  of  price  is  so  great  as  lo  cause  a  fair  minded 
man  to  exclaim,  *  Why,  none  but  a  fool  would  make  this 
contract,  and  no  honest  man  would  take  advantage  of  it!' 

"4.  That  if  the  jury  sliall  find  that  plaintiff's  mind  was 
so  weak  that  she  was  unable  to  guard  herself  against  the 
imposition,  or  to  resist  the  importunity  of  defendant,  and 
she  was  imposed  upon  in  consequence  of  this,  then  they 
should  find  that  the  deed  from  plaintiff  to  defendant  was 
obtained  by  fraud,  and  that  the  great  inadequacy  of  price 
may  be  considered  as  a  strong  circumstance  in  connection 
with  this  upon  the  question  of  fraud,  and  the  jury  should 
answer  the  first  issue,  Yes. 

*'5.  If  the  jury  sluill  find  that  the  value  of  the  home 
place,  or  dower  tract,  was  $800  or  $1,000,  and  the  fifteen-acre 
tract  $150  or  $200,  then  the  inadequacy  of  price  is  so  great 
as  to  amount  to  apparent  fraud;  and  if  they  shall  further 
find  that  the  situation  of  plaintiff  and  defendant  is  so 
unequal  as  to  give  defendant  an  opportunity  of  making  his 
own  terms,  then  they  should  find  that  the  deed  was  pro- 
cured by  fraud,  and  should  answer  the  first  issue.  Yes. 

*'7.  That  if  the  jury  shall  find  that  the  price  paid  for  her 
dower  w^as  out  of  all  proportion  to  its  real  value,  and  that 
plaintiff  was  of  weak  mind,  then  this  weakness  and  inade- 
(juacy,  taken  together,  should  be  sufficient  to  constitute 
fraud,  and  they  should  answer  the  first  issue.  Yes." 

The  Court  charged  the  jury  further  as  follows : 

"The  burden  is  upon  the  plaintiff  to  prove  to  the  satisfac- 
tion of  the  jury  that  the  exchange  of  the  land  was  obtained 
from  her  by  fraud,  on  the  part  of  defendant.     Mere  inade- 
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quacy  of  price  is  no  ground  for  setting  aside  a  contract, 
unless  it  be  such  as  amounts  to  apparent  fraud,  or  the  situa- 
tion of  the  parties  be  so  unequal  as  to  give  one  of  them  an 
oj>portunity  of  making  his  own  terms.  As  to  whether  the 
inadequacy  of  price  paid  by  defenclant  (if  you  find  from  the 
evidence  it  was  inadequate)  is  a  fraud,  is  a  question  for  you, 
taking  it  into  consideration  witli  the  other  circumstances; 
and  if  you  find  it  was  so  grossly  inadequate  as  to  shock  the 
conscience  of  an  honest  man,  it  would  be  apparent  fraud. 
Weakness  of  mind  alone  is  not  a  sufficient  reason  for  annull- 
ing the  exchange  of  land  on  the  ground  of  fraud,  but  it 
may  be  considered  by  the  jury,  with  the  other  circumstances 
in  this  case,  in  arriving  at  their  conclusion  on  the  ques- 
tion of  fraud  on  the  part  of  defendant.  If  they  shall  find 
that  plaintiff's  mind  was  so  weak  that  she  was  unable  to 
guard  herself  against  imposition,  or  to  resist  the  importuni- 
ties of  defendant,  and  she  was  imposed  upon  in  consequence 
of  tills,  then  they  should  answer  the  first  issue  Yes;  and  if 
they  find  from  the  evidence  great  inadequacy  of  price  paid 
by  defendant,  they  can  consider  that  as  a  circumstance,  with 
the  other  circumstances  in  this  case,  in  arriving  at  a  conclusion 
on  the  question  of  fraud.  A  party  to  a  contract  cannot  have 
it  annulled  when  the  means  of  information  are  alike  open  to 
each  party,  and  there  is  capacity  on  the  part  of  each  to 
understand  what  is  done.  If  the  party  signing  the  deed 
knows  what  she  is  doing  and  to  whom  tlie  deed  is  made,  and 
whi»t  is  conveyed  and  what  is  received  in  exchange,  her 
mental  capacity  is  sufficient  to  enable  her  to  make  a  deed. 
The  law  does  not  require  that  a  i)ersoii  should  be  able  to 
dispose  of  properly  with  judgment  and  discretion  ;  it  is  suf- 
ficient if  he  understand  what  he  is  about;  and  it  is  proper 
for  the  jury,  in  this  connection,  to  consider  the  condition  of 
plaintiff's  mind,  as  they  shall  find  it  to  be  from  the  evidence 
in  this  case,  the  circumstances  of  plaintiff  and  defendant, 

105—11 


162  IN  THE  SUPREME  COURT. 


Bbrbt  V,  Hall. 


and  the  value,  as  they  shall  find  from  the  evidence,  of  the 
two  tracts  of  land.  If  they  find  that  plaintiff,  at  the  time 
of  executing  the  deed,  liad  suflBcient  capacity  to  understand 
the  nature  and  value  of  property  disposed  of,  and  what 
she  was  receiving  therefor,  and  she  freely  signed  it,  she  was 
capable  of  making  the  deed.  The  right  to  dispose  of  prop- 
erty at  the  will  of  the  owner  belongs  to  every  one  of  suffi- 
cient capacity,  and  the  jury  must  not  annull  the  contract 
because  they  may  think  it  imprudent,  or  such  as  a  wise  per- 
son would  not  irake,  or  a  man  of  nice  honor  consent  to 
receive;  and  all  bargains  formally  executed  are  binding, 
unless  they  are  obtained  by  fraud,  the  suggestion  of  a  false- 
hood, or  the  supj)ression  of  truth.  But  the  jury  may  con- 
sider the  inadequacy  of  price  paid  by  defendant,  if  they  find 
the  price  paid  by  him  was  inadequate  on  the  question  of 
fraud." 

Plaintiff's  counsel  excepted  to  the  refusal  of  the  Court  to 
charge  as  requested,  and  also  for  admitting  improper  testi- 
mony which  was  objected  to.  Motion  for  new  trial  over- 
ruled, and  the  plaintiff  appealed  from  the  judgment  ren- 
dered 

Mr.  John  Mauning,  for  plaintiff. 

Messrs.  J.  W,  Graham,  A,  IF.  GraJmviand  Robert  IK  WmUojif 
for  defendant. 

AvEKY,  J. — after  stating  the  fiicts:  The  objection  to  the 
competency  of  the  physician's  testimony  as  to  the  sanity  of 
the  feme  plaintifi',  after  he  had  observed  her  demeanor  as  a 
witness,  is  clearlv  not  tenable.  It  is  a  well  settled  lule  that 
evidence  that  a  person  is  sane  or  insane  at  the  time  of  trial 
is  competent  as  tending  to  show  the  condition  of  his  mind 
at  a  previous  period,  when  some  act  was  done  by  him,  the 
character  or  validity  of  which  depended  upon  his  mental 
capacity;  and  though  months  or  years  may  intervene,  such 
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evidence  does  not  become  incompetent  by  the  mere  lapse  of 
time,  but  the  jury  must  be  left  to  judge  of  its  weight. 
2  Greenleaf  on  Ev.,  §690;  People  v.  FarweU,  31  Cal.,  576; 
Freeman  v.  People,  4  Denio,  9. 

The  plaintiff  offered  the  depositions  of  three  persons,  when 
the  defendant  objected,  on  the  ground  that  he  had  not 
received  notice  of  one  day  of  the  opening  of  the  depositions 
by  the  Clerk,  as  required  by  The  Code,  §1357,  and  that  the 
Clerk  had  not  passed  upon  them.  It  is  the  fault  of  the 
plaintiff  if  a  fuller  finding  of  the  facts  would  have  shown 
a  waiver  of  the  statutory  requirement  by  the  defendant. 
The  law  makes  it  the  duty  of  the  Clerk  to  open  the  deposi- 
tions sent  to  him  by  the  commissioner  in  a  sealed  envelope, 
and  to  pass  upon  them,  ** after  having  first  given  the 
parties,  or  their  attorneys,  not  less  than  one  day's  notice." 
The  plaintiff  should  have  demanded  that  this  notice  be 
given  and  acted  on,  and  then  the  deposition  would  have 
been  deemed,  in  the  language  of  the  law,  "  legal  evidence." 

Even  when  one  purchases  the  land  of  an  insolvent  debtor, 
and  a  controversy  ensues  between  the  creditors  of  the  vendor 
and  the  vendee  as  to  the  character  and  validity  of  the  con- 
veyance, the  fact  that  an  inadequate  price  was  paid  is  but  a 
circumstance  tending  to  show  fraud,  and,  at  most,  is  to  be 
considered  a  badge  of  fraud,  that  throws  suspicion  on  the 
transaction  and  calls  for  close  scrutiny.  Bump,  on  Fraud. 
Gonv.  76.  77  and  87;  Brovm  v.  Mitchell,  102  N.  C,  369. 
When  the  grantor  seeks  to  set  aside  an  executed  conveyance 
on  tliis  ground,  proof  of  even  gross  inadequacy  of  price, 
standing  alone  as  a  circumstance,  in  the  absence  of  evidence 
of  actual  fraud  or  undue  influence,  is  insufficient  to  warrant 
a  decree  declaring  the  conveyance  void.  Bigelow  on  Fraud, 
p.  136,  §9;  Kerr  on  Fraud  and  Mistake,  189;  Gaster  v. 
Thomas,  1  Ired.  Eq.,  199;  Potter  v.  Everett,  7  Ired.  Eq.,  152; 
Oreen  v.  Thompson,  2  Ired.  Eq.,  365;  Moore  v.  Reed,  2  Ired. 
Eq.,  580.    "  Inadequacy  of  price  is  not  a  distinct  princi- 
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pie  of  relief  in  equity,  but  it  depends  upon  the  attendant 
circumstances  which  show  fraud. '^  Pofter  v.  Evereff^  stipra; 
Story's  P^q.,  §249.  Where  it  appears  that  certain  confiden- 
tial relations  existed  between  the  parties  that  need  not 
be  liere  enumerated,  there  is  a  presumption  that  the 
deed  is  fraudulent,  and  th<-  burden  is  cast  upon  the  grantee 
of  rebut  ing  it.  But  where,  in  addition  to  the  admitted 
disparity  between  the  |)rice  paid  and  the  real  value,  there  is 
conflicting  evidence  as  to  the  mental  capacity  of  the  grantor 
or  her  subjection  to,  or  freeilom  from,  some  fraudulent  and 
controlling  influence,  the  inadequacy  of  price  is  a  circum- 
stance to  be  considered  by  the  jury,  with  :tll  other  testimony 
tending  to  j-how  fraud,  undue  influence,  or  want  of  capacity. 

If. there  be  evidence  tending  to  sliow  any  fact  that,  if  . 
proved  or  admitted,  would  rai.^e  the  presumption  that  the 
transaction  was  fraudulent,  as  alleged,  the  trial  Judge  may, 
of  his  own  motion,  and  must,  if  lequestcd  in  apt  time,  or  if 
it  be  essential  to  a  proper  understanding  of  the  a]»plication 
of  the  law  to  the  testimony,  instruct  the  jury  as  to  its  weight; 
but  he  is  not  at  liberty  to  sav  to  the  iurv  that  anv  fact, 
proved  or  admitted,  tliat  does  not,  in  law,  raise  a  presump- 
tion of  the  truth  of  the  allegation  of  fraud,  is  a  strong  cir- 
cumstance tending  to  establish  it.  FtrraU  v.  Broadway,  95 
N.  C,  551. 

In  the  case  at  bar,  as  in  munv  others  that  have  come 
before  this  Court  for  review,  severnl  propositions  submitted 
in  the  prayer  for  instructions  sire  extracts  from  opinions 
delivered  by  the  Court  in  chancery  causes,  and  embodv 
expressions  as  to  the  weight  of  the  testimony  in  that  par- 
ticular suit  in  wliich  the  Judge,  as  Chancellor,  discharged 
the  functions  now  belonging,  peculiarly,  to  the  jury,  as  well 
as  the  duties  pro[;er  of  a  Court,  and  often  necessarily  dis- 
cussed the  law  and  the  weight  of  the  evidence  in  the  saine 
connection.  The  reasons  assigned  in  these  opinions  for 
giving  more  or   less   weight   to   any   testimony  were   not 
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intended  to  be,  and  cannot,  without  invading  the  province 
of  the  jur}'  by  violating  The  Coie,  §4*13,  be  adopted  as  rules 
to  be  laid  down  in  the  charge  of  the  Court  for  .their  guid- 
ance. In  the  case  of  Ferrall  v.  Broadivay,  supra,  the  Judge 
below  adopted  tlie  exact  language  of  this  Court  in  Jackson  v. 
Rhcjii,  6  Jones'  Eq..  141,  in  telling  the  jury  that  certain  tes- 
timony offered  in  that  cause  to  show  that  two  persons,  then 
dead,  were  lawfully  njarried,  '"ovgld  to  be  so  oierwhelmirig  as 
nfd  to  have  a  doubt  about  iltejjuts  thus  dedund.*^  After  stating 
that  the  instruction  was  erroneous,  the  late  Cliief  Justice 
Smith,  delivering  the  opinion  of  this  Court,  said:  "What 
effect  is  to  be  given  to  testinK-ny  competent  in  law  to  estab- 
lish a  fi.ct  belongs  exclusively  to  the  jury  to  determine,  as 
also  the  credibility  of  the  witnesses  who  give  the  testimony. 
This  is  so  universallv  recoc-nizid  and  acted  on  in  the  admin- 
istration  of  the  law,  in  tribunals*  constituted  of  a  Judge  and 
jurv,  and  txercising  their  hej>arate  functions,  as  to  need  no 
support  from  references.  The  error  committed  in  the  charge 
is  in  imposing  upon  a  jury  the  rule  which  a  Judge,  passing 
upon  facts  without  a  jury,  prescribed  for  his  own  action  as 
one  which  the  jury  is  bound  to  obey."  State  v.  Williams^ 
2  Jones,  257;  Wn^eman  v.  Cornish,  8  Jones,  218;  Flynt  v. 
Bodcnhartu^y  80  N.  C,  205;  State  v.  Atkinson,  93  N.  C,  519. 

We  do  not  wish  to  be  understood  as  modifying  or  relax- 
ing the  rule  reiterated  in  Ilardivg  v.  Loyig,  103  N.  C,  1,  and 
in  Brmvit  v.  MitcheV,  102  N.  C ,  347,  as  to  the  quantum  and 
quality  of  proof  required  in  certain  classes  of  cases,  as  where 
equitable  relief  is  a^ked  on  the  ground  of  mistake  in  the 
execution  of  a  deed,  or  the  action  is  brought  to  establish  a 
resulting  trust,  because  it  is  supported  by  a  long  line  of  adju- 
dicated cases  in  our  own  reports  and  other  recognized 
authority,  and  is  founded  upon  reason  and  public  policy. 
Sandlin  v.  Ward,  94  N.  C,  490;  Ely  v.  Early,  94  N.  C,  1; 
Kornegay  v.  Everett,  99  N.  C,  30.  But  opinions  of  Chancel- 
lors as  to  the  weight  of  evidence  in  particular  cases,  when 
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they  are  often  inconsistent  with  ideas  of  the  testimony, 
expressed  by  the  same  Court  or  the  same  Judge  upon  a  state 
of  facts  almost  identical  in  some  other  suit,  must  not  be 
mistaken  for  rules  of  evidence.  Where  the  facts  tending  to 
establish  the  right  of  a  i)laintiff  to  the  equitable  lellef 
demanded  are  in  dispute,  the  jury  must  pass  upon  the  testi- 
mony, and  the  Judge  has  no  riglit  to  express  an  opinion  as 
to  its  weight,  but  may,  and  under  certain  circumstances 
must,  explain  the  law  as  to  presumptions  arising  on  the  evi- 
dence, or  the  rule  as  to  the  quantum  of  proof  laid  down  in 
the  cases  last  mentioned. 

Without  a  discussion  in  detail  of  the  numerous  proposi- 
tions submitted  by  the  Judge  below  to  the  jury  with  the 
purpose  of  presenting  the  law  applicable  to  every  phase  cf 
the  testimony,  we  may  state,  as  our  conclusion  arising  out 
of  the  principles  already  announced,  that  there  is  no  error 
in  his  Honor's  instructions  of  which  the  plaintiff'  can  justly 
complain,  and  the  verdict  of  the  jury  has  made  objections  on 
the  part  of  the  defendant  unnecessary.  The  plainiiff  might 
well  have  been  content  with  the  rule  laid  downi  bj'  the  Court, 
that  gross  inadequacy  of  price  is  a  strovg  circumstance,  tend- 
ing with  others,  as  weakness  of  mind,  to  make  out  a  case  of 
fraud;  but  the  Court,  at  the  plaintiff's  request,  submitted 
other  propositions  of  law,  perhaps  still  more  favorable  to  her. 

The  Constitution  gives  the  parties  the  right  to  trial  by 
jury.  The  statute  intrusts  to  the  jury,  subject  to  the  rules 
stated,  the  exclusive  power  to  pass  upon  the  weight  of  the 
testimony,  and  the  Court  can  only  review  errors  of  law.  If, 
upon  the  admitted  facts,  it  should  seem  to  us  that  the  plain- 
tiff* has  made  a  bad  bargain  in  exchanging  a  life  estate  in  a 
tract  of  land  worth  from  $800  to  $1,000  for  an  estate  of  the 
same  duration  in  another  worth  from  $150  to  $200,  we  could 
not  for  that  reason  alone  question  the  validity  of  the  trans- 
action. The  jury,  acting  under  instructions  as  to  the  law, 
perfectly  fair  to  the  plaintiff*,  have  declared  in  their  findings 
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that  she  had  sufficient  mental  capacity  to  make  a  valid  deed 
when  she  executed  the  conveyance  to  the  defendant,  and 
they  had  the  advantage  of  watching  the  demeanor  of  all  the 
witnesses,  including  the  plaintiff,  on  the  stand.  There  is  no 
error,  and  the  judgment  must  be  affirmed. 

Affirmed. 


*  In  re  LARKIN  SMITH. 

Rc'tazQtion  of  Costs — Motion — Appeal 

1.  When  a  motion  to  re-tax  a  bill  of  costs  is  made  at  the  next  term  after 

judgment  is  entered,  it  is  error  for  the  Judge  to  hold  that  he  has 
no  power  to  entertain  it.  Semble,  the  motion  could  be  made  any 
time  within  one  year  after  judgment. 

2.  Usually,  a  ruling  of  the  Ck)urt  upon  taxation  of  witness  tickets  is  not 

appealable,  but  it  is  otherwise  when  the  Court  refuses  to  act  on 
the  motion,  on  the  ground  of  a  want  of  power. 

Appeal  from  judgment  of  Armfield,  J.,  at  October  Term, 
1889,  Wake  Superior  Court,  refusing  a  motion  to  re-tax  costs. 

This  was  a  proceeding  by  the  daughters,  suing  as  next 
friends  of  Larkin  Smith,  to  have  him  declared  incompetent 
to  manage  his  affairs,  begun  before  C.  D.  Upchurch,  Clerk 
of  the  Superior  Court  of  Wake.  Two  juries  having  failed 
to  agree  upon  a  verdict,  the  clerk  dismissed  the  petition  and 
adjudged  that  the  petitioners  pay  the  costs.  On  appeal  from 
this  judgment  it  was  affirmed  by  Graves,  J.,  at  April  Term, 
1889,  of  Wake  Superior  Court.  An  appeal  was  taken  from 
him  to  the  Supreme  Court,  which  appeal  was,  dismissed 
October,  1889,  for  failure  to  print  the  record,  as  required  by 
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the  rules  of  this  Court.  Thereupon,  at  October  Term  of  Wake 
Superior  Court,  before  Armjuld,  J.,  the  petitioners  filed  an 
affidavit  to  re-tax  the  bill  of  costs  by  striking  out  the  wit- 
ness tickets  of  certain  witnesses,  who,  it  was  alleged,  had  not 
been  examined  in  the  cause,  and  to  strike  out  an  allowance 
made  to  another  witness  as  an  expert,  who,  it  was  claimed, 
had  testified  only  as  witness  to  the  facts  This  motion  the 
Judge  refused,  on  the  ground  that  he  did  not  have  the  power 
to  grant  it.     Petitioners  appealed. 

Mr.  J.  IL  Fleming y  for  petitioners. 
Mr.  E.  C.  Smiih,  contra. 

Clark,  J.:  The  dismissal  of  the  former  appeal  by  this 
Court  simply  left  in  force  the  judgment  of  the  Superior 
Court  made  nt  April  Term,  1889.  The  question  presented 
for  our  consideration  is  whether  the  Judge,  at  the  next  term, 
October,  1889,  had  the  {)Ower  to  re-tax  the  bill  of  costs  by 
striking  out  objectionable  items.  The  judgment  at  Spring 
Term  that  petitioners  pay  the  costs,  was,  like  any  similar 
judgment  between  adversary  parties,  conclusive  as  to  the 
question  by  whom  the  costs  were  to  be  paid.  To  that  extent 
it  is  rc8  judicata,  and  cannot  be  re-opened.  We  do  not 
understand  such  to  be  the  object  of  this  motion,  which  is 
not  to  again  contest  the  question  by  whom  the  costs  are  to 
be  paid,  but  the  correctness  of  certain  items,  allowed  and 
taxed  in  the  bill  of  costs.  Had  this  been  an  adversary  pro- 
ceeding, the  party  who  had  obtained  the  judgment  would 
not  have  been  necessarily  a  party  to  the  motion.  The  con- 
troversy is  not  between  the  parties  to  the  judgment,  but 
between  the  party  adjudged  to  pay  the  costs  and  witnesses, 
or  others  who  have  claims  upon  the  costs. 

It  is  not  unusually  the  case  that  the  bill  of  costs  is  not 
made  out  until  after  the  adjournment  of  the  term  at  which 
the  judgment  was  rendered.     If,  therefore,  a  party  aggrieved 


FEBRUARY  TERM,  1890.  169 


In  re  Smith. 


cannot  move,  at  a  subsequent  term,  to  re-tax  the  costs,  it 
would  subject  losing  parties  to  payn^ent  of  any  amount  of 
costs,  however  erroneous,  which  might  be  taxed  aj^ainst 
them.  The  motion  to  re-tax  is  in  the  nature  of  an  appeal 
from  the  action  of  the  Clerk  in  making  out  the  bill  of  costs, 
and  in  no  wise  impeaches  or  calls  in  question  the  previous 
judgment  of  the  Court.  Motions  to  re-tax  are  not  infrequent 
on  the  circuit,  and  have  always  been  recognized  as  a  part  of 
•  the  supervisory  authority  which  the  Courts  have  and  ought 
to  exercise  over  the  conduct  of  the  Clerk  in  taxing  the  costs. 
The  motion  should  be  made  promptly.  It  would  be  better 
if  it  could  always  be  made  at  the  trial  term,  as  the  Judge 
who  tried  the  cause  is  better  acquainted  with  the  materiality 
of  the  witnesses,  and  can  more  understandingly  exercise  the 
large  discretion  in  regard  to  costs  which  is  vested  in  the 
Judge.  The  Codcj  §  3760,  permits  a  motion  to  re-tax  costs  to 
be  made  in  favor  of  any  officer  within  one  year  after  the 
termination  of  the  action,  and  section  748  authorizes  a  simi- 
lar order  in  favor  of  a  witness  within  one  year  after  judg- 
ment. Section  274  authorizes  the  Court,  within  one  year,  to 
relieve  any  party  from  an  order,  &c.,  taken  agaii^st  him  by 
inadvertence  or  excusable  neglect.  There  is  no  statute  speci- 
fyiDg  the  time  in  which  the  party  caa  move  to  rc-tax  a  bill 
of  costs  which  he  deems  ira providently  made  out  Such 
motion  should  be  made  in  reasonable  time,  and  the  right  to 
make  it  has  always  been  unquestioned.  Tidd^s  Prac,  090. 
It  would  seem  from  analogy  to  above  sections  that  it  would 
be  in  time  if  made  by  the  party  cast  at  any  time  within  one 
year.  We  are  not  called  upon  now,  however,  to  do  more 
than  to  say  that,  as  to  the  motion  here,  which  was  made  at 
the  first  term  after  judgment  rendered,  there  was  not  unrea- 
sonable delay.  If  there  is  laches  in  not  making  the  motion 
at  the  earliest  practicable  time,  the  Judge  may  consider  that 
in  refusing  or  granting  the  motion.  It  does  not  deprive  him 
of  power  to  act  upon  it.     A  party  is  not  presumed  to  have 
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notice  of  the  items  taxed  in  the  bill  of  costs,  as  he  is  of  all 
orders  and  judgments  in  the  cause  itself. 

It  is  true  this  case  originated  before  the  Clerk,  but,  having 
got  into  the  Superior  Court,  the  Judge  thereof  had  the  power 
and  the  jurisdiction  to  make  all  proper  orders  and  judg- 
ments in  the  case  independent  of  his  general  supervisory 
authority  over  the  costs.     Acts  1887,  ch.  276. 

Had  the  Judge  below,  in  those  cases  left  to  his  discretion 

{The  Code,  §§733,  744,  748),  allowed  or  refused  to  allow  the 

items  objected  to,  his  action  would  have  been  final  and  not 

reviewable.    State  v.  ilasseyy  104  N.  C,  877.    But  he  puts  his 

refusal  upon  a  want  of  power  to  pass  upon  the  motion  to 

re-tax,  and  that  presents  a  question  for  review.     We  think 

there  was 

Error. 


*G.  R.  HODGES  v.  WILMINGTON  &  WTELDO}!  RAILROAD 

COMPANY. 

Pleading — Mi^joivder — Action  Divided — Statutory  Doty. 

Plaintiff's  complaint- contained  two  causes  of  action,  one  to  recover 
damages  alleged  to  have  been  caused  by  the  road-bed  erected  by 
defendant  ponding  water  back  on  plaintiff^s  land;  the  other  to 
recover  damages  for  an  alleged  breach  of  duty  on  the  part  of 
defendant  in  not  putting  up  sufficient  cattle-guards  as  required  by 
The  Code  J  g  1975,  whereby  cattle  trespassed  upon  plaintiffs 
enclosed  lands  and  crops.  On  demurrer  held  an  improper  joinder 
of  causes  of  action,  the  first  being  for  injury  to  property,  a  tort, 
while  the  second  arose  "upon  contract"  for  the  breach  of  an 
implied  contract  to  perform  a  statutory  duty,  and  the  action 
should  be  divided. 
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Action,  before  Armfidd^  /.,  determined  upon  demurrer  at 
November  Term,  1889,  Harnett  Superior  Court. 

From  judgment  overruling  demurrer,  defendant  appealed. 

Mr.  F.  P  JuneSf  for  the  plaintiff. 
Mr.  T.  H.  Sutton,  for  the  defendant. 

Clark,  J.:  The  complaint  alleges  that,  by  reason  of  the 
road  bed  of  defendant,  erected  over  plaintiff's  land,  the 
water  was  ponded  back  — water  sobbing  his  land  and  damag- 
ing his  crops;  and,  secondly,  that  it  was  the  duty  of  the 
defendant  to  erect  good  and  sufficient  cattle-guards  at  the 
points  of  entrance  and  exit  of  its  track  upon  plaintiff's 
enclosed  land,  and,  by  reason  of  failure  to  comply  with  such 
dut}',  stock  had  passed  into  plaintiff's  enclosure  and  damaged 
his  crops;  thirdly,  that  the  building  of  defendant's  road-bed 
and  embankment,  had  turned  the  natural  flow  of  the  water, 
causing  deep  gullies  to  be  washed  in  plaintiff's  land.  The 
defendant  demurred  for  misjoinder  of  causes  of  action,  upon 
the  ground  that  the  alleged  breach  of  the  duty  imposed  by 
statute  of  keeping  up  sufficient  cattle-guards  was  upon  an 
implied  contract  and  could  not  be  joined  with  the  other 
causes  of  action,  which  were  for  injuries  to  real  property. 

A  cause  of  action  for  tort  cannot  be  joined  in  the  same 
action  with  a  cause  of  action  upon  contract  unless  thoy  arise 
out  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action.  Such  is  not  the  case  here.  The 
first  and  third  causes  of  action  allege  injur)''  to  real  properly 
by  reason  of  the  erection  of  defendant's  embankment  and 
road-bed.  This  is  the  transaction  which  is  the  subject  of  the 
action.  The  other  cause  of  action  has  no  necessary  connec- 
tion  tl)erewith.  It  existed,  whether  defendant  had  erected 
an  embankment  or  not,  and  was  for  failure  of  defendant  to 
put  up  cattle-guards  at  the  points  where  defendant's  track 
passed  through  plaintiff's  enclosure.  In  the  absence  of  leg- 
islation there  was  no  duty  imposed  upon  defendant  to  put 
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up  such  cattle-guards.  Had  this  second  causae  of  action 
arisen  from  wrongfully  piercing  plaintiff's  line  of  fence,  and 
thereby  turning  in  cattle,  unless  fenced  out  by  plaintilf,  this 
would  have  been  a  tort.  liut  so  far  from  that,  the  defend- 
ant was  authorized  by  law  to  enter,  and  compensation  was 
given  plaintiff*  for  such  lawful  entrance,  by  proceedings  to 
condemn  the  right-of-way.  The  second  cause  of  action  was 
for  failure  to  perform  the  duty  impose<l  by  The  Code,  §  1975, 
An  action  for  the  alleged  breach  of  the  implied  contract  to 
perform  a  statutory  duty  ''arises  upon  contract."  A  case 
exactly  in  point  is  Viica  &  Black  River  liaitroad  Compaiiy  v. 
Thomas,  20  Am.  and  Eng.  R  R.  Cases,  93.  There,  tlie  com- 
plaint was  to  recover  damages  caused  by  railroad  embank-' 
ment  ponding  back  water  on  adjacent  land,  and  for  neglect 
of  the  railroad  company  to  erect  and  maintain  a  farm-cross- 
ing, as  required  by  statute.  Tlie  Court  held  tliat.the  two 
causes  of  action  did  not  arise  out  of  the  same  transaction, 
and,  inasmuch. as  the  second  cause  of  action  was  for  failure 
to  perform  a  statutory  duty,  it  "arose  upon  contract,"  and 
there  was  a  misjoinder.  In  N.  Y,  it  N.U.  Railroad  v.  Schuy- 
hr,  34  N.  Y.,  85,  it  is  laid  down  that  ''all  duties  imprsed 
upon  a  corporation  by  law  raise  an  implied  promise  of  per- 
formance." To  same  effect,  InhnhUnr'tis  of  Doolh  v.  I'\eepoini, 
5  Mass.,  326;  Story,  J.,  in  Bullard  v.  Bell.  1  Mason,  243; 
Kortright  v.  Buffalo  Bnnk,  20  Wend.,  94,  and  Carrol  v.  Green, 
92  U.  S.,  513. 

We  think  the  demurrer  should  have  been  sustained.  The 
C'^de,  §2G7;  Logan  v.  Wallls,  7G  N.  C,  4lG;  Dovghly  v.  Rail- 
road, 78  N.  C,  22.  Hut  the  plaintiff"  is  entitled  below  to  an 
order  to  have  the  action  divided  into  two,  without  further 
service  of  summons.  The  Code,  §272;  Street  v.  Tuck,  84 
N.  C,  605;  Fhu-h  V.  Baskerville,  85  N.  C,  205. 

The  defendant  would  have  been  entitled,  in  any  event,  to 
an  order  of  repleader,  because  the  different  causes  of  action 
are  not  stated  separately  as  such,  but  all  together,  without  any 
separation  or  distinction.  Error. 
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♦GEORGE  H.  MITCHELL  v.  T.  W.  HAGGARD. 

Sittlivff  Case  oii  Appeal—  Agreement  of  CounseL 

• 

1.  When  counsel  misunderstand  terms  of  written  agreement  as  to  time 

of  settling  case  on  appeal,  and  there  is  reasonable  ground  for 
beinj?  misled  thereby,  and  the  case,  as  served  by  appellant,  is 
lost,  the  case  will  be  rem:indeti  with  leave  to  parties  to  serve  case 
and  counter-case  de  novo,  and  upon  disigreemjnt,  case  on  appeal 
to  be  settled  by  the  Judge,  nunc  pro  tune. 

2.  An  agreement  '^plaintiff  m-Aj  have  thirty  days  to  lilo  his  case  on 

appenl  from  adjournment  of  Court,  and  defendant  thirty  days 
thereafter,"  entitles  defendant  to  thirty  da.vs  after  service  of 
appellant'^  case. 

Civil  action,  tried  before  Gravis,  J,  at  Spring  Term,  1888, 
of  Bertik  Su^ierior  C  ourt 

Motion  by  appellant  for  a  certiorari.  Motion  by  defendant 
to  dismiss  the  appeal. 

The  facts  appear  in  the  opinionT 

Messrs.  H.  B,  Peebles  and   IT.  D.  Pruden,  fur  the  plaintiff. 
3/r..  D.  C.  Winston,  for  the  defendant. 

Clark,  J.:  The  counsel  below  in  this  case  signed  the 
following  agreement:  *'  It  is  agreed  that  plaintiff  may  have 
thirty  days  to  file  his  case  on  appeal  from  the  adjournment 
of  Court,  and  the  defendant  thirty  .days  iliereafter.  May  5, 
1888"  The  Court  adjourned  on  that  daj'.  The  appellant 
served  his  case  on  appellee.  l)t\veen  May  the  12th  and  J  5th. 
The  appellee's  counsel  files  an  attidavit  that  he  served  his 
counter-case  on  appellant's  counsel  on  June  the  2oth,  alleges 
that  no  application  has  ever  been  made  to  the  Judge  to  set- 
tle the  case  on  appeal,  and  thereupon  asks  to  dismiss  the 
appeal,  or  rather  to  affirm  the  judgment — as  was  done  in 
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Kirkman  v.  Dixon^  66  N.  C,  406— or,  at  least,  to  have  the 
appellant's  case  as  amended  by  his  exceptions  taken  as  the 
case.     Russell  v.  Davis,  99  N.  C,  1 15. 

The  affidavit  of  appellant's  counsel  controverts  this  and 
asserts  that  no  counter-case  was  served.  Neither  appellant's 
case,  nor  any  counter-case,  is  on  file  in  the  Clerk's  office,  but 
appellant  alleges  that  a  copy  of  his  case  is  on  file  in  the 
Clerk's  office,  and  asks  for  a  certiorari  to  send  this  up  as  the 
true  case  on  appeal. 

Similar  agreements  are  common  on  the  circuit,  but  no 
case  has  heretofore  arisen  calling  for  a  construction.  The 
ambiguity  in  the  one  aboveset  out  attaches  to  the  meaning  to  be 
given  to  the  word  "thereafter."  If  it  meant  thirty  days 
after  the  service  of  appellant's  case,  then,  though  appellee 
served  his  counter-case  on  June  25th,  as  he  alleges,  he  was 
too  late,  and  the  appellant's  ease  should  be  certified  alone  as 
the  "case  on  appeal."  If,  however,  "thereafter"  means 
thirty  days  after  the  expiration  of  the  first  thirty  days,  then 
defendant'.s  counter-case,  if  served  on  June  25th,  was  in 
time,  and  the  appellant  was  direlict  in  not  "immediately" 
recjuesting  the  Judge  to  settle  the  case  as  required  by  §550 
of  The  Code. 

The  written  agreement  of  counsel  substituted  the  time 
specified  therein — of  thirty  days  to  appellant  to  serve  case 
and  thirty  davs  thereafter  to  serve  counter  case — for  the 
statutory  ten  and  five  days,  respectively,  provided  by  chapter 
161,  Acts  18S9,  amendatory  of  The  CWe,  §550.  The  five 
days  (formerly  three)  in  which  appellee  can  serve  his  coun- 
ter-case is  to  be  counted  from  the  service  of  appellant's  case 
on  appeal,  and  not  from  the  expiration  of  the  ten  days 
(formerly  five).  We  are  of  opinion  that  the  proper  con- 
struction of  the  agreement  would  give  appellee  thirty  days' 
in  which  to  make  out  his  counter-case,  i.  «.,  counting  from 
service  of  appellant's  case.  If  he  wished  for  the  other 
arrangement  he  could  easily  have  specified   "  thirty  days 
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after  adjournment  of  Court,  to  serve  case  on  appeal,  and 
sixty  days  from  adjournment  to  serve  counter  case,"  or  use 
other  unambiguous  language. 

Inasmuch,  however,  as  the  appellee  evidently  understood 
the  words  diflFerently,  and  has  been  (not  unreasonably)  mis- 
led thereby,  the  Court  would  ordinarily  continue  the  case 
till  the  controverted  fact  of  service  of  a  counter-case  is  found 
by  the  Judge  below.  Walker  v.  Scott,  102  N.  C,  487.  But 
in  this  instance  neither  the  appellant's  case  nor  the  alleged 
counter-case  is  on  file,  and  a  further  controversy  will  doubt- 
less arise  as  to  the  contents  of  the  defendant's  counter-case 
(if  it  should  be  found  to  have  been  served),  and  possibly  as 
to  the  correctness  of  the  alleged  copy  of  the  plaintiff's  case 
now  on  file.  Under  the  peculiar  circumstances  of  this  case, 
the  Court  will  remand  it,  with  leave  to  appellant  to  serve  a 
new  case  on  appeal  within  ten  days  after  a  certified  copy  of 
this  opinion  is  filed  in  the  office  of  the  Clerk  of  the  Superior 
Court  for  Bertie  County.  If  the  appellee  does  not  assent  to 
such  case,  he  will,  in  five  days  after  the  service  thereof,  serve 
his  counter-case,  and  the  case  will  be  "  settled  "  by  the  Judge 
who  tried  the  cause,  under  the  statutory  provision.^.  The 
Clerk  of  said  Court  will  notify  counsel  of  both  parties  imme- 
diately upon  receipt  of  the  certified  opinion  of  its  purport. 
Upon  "settlement  of  the  case"  in  accordance  herewith  a 
duly  certified  copy  will  be  transmitted  to  this  Court. 

Remanded. 


N.  J.  BRITT,  Administratrix,  v.  MUTUAL  BENEFIT  LIFE  INS.  CO. 

Pleading — Insurance. 

In  an  action  on  a  policy  of  insurance  a  copy  of  the  application  need  not 
be  Bet  out  in  the  complaint. 
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Civil  action,  tried  before  MacRae,  J.,  at  Fall  Term,  1889, 
of  Greene  Superior  Court. 

The  defendant  demurred  to  the  complaint  on  the  ground 
set  out  in  the  opinion.  From  the  judgment  overruling  the 
demurrer  the  defendant  appealed 

Mr,  George  Rountree,  for  plaintiff. 
Mr,  George  M.  Lindsay,  for  defendant. 

Clark,  J. :  This  was  an  action  on  a  policy  of  life  insurance 
issued  b}'  the  defendant  company.  The  complaint  alleged 
the  incorporation,  the  issuing  of  the  policy  sued  on  (a  copy 
of  which  is  set  out),  the  death  of  the  assured  and  the  quali- 
fication of  plaintiff  as  administratrix,  the  payment  of  all 
premiums  by  the  assured,  the  notice  and  proofs  of  death 
given  to  the  defendant,  and  demand  for  payment  of  amount 
due  on  policy;  and  also  further,  **  that  the  said  James  P. 
Bri It,  deceased,  and  this  plaintiff  have  duly  fulfilled  all  of 
the  conditions  and  siipulalions  required  of  tiiem  by  the  said 
policy  or  contract  of  insurance." 

The  defendant  demurred  to  the  complaint  upon  the  ground 
that  the  application  for  insurance  should  have  been  set  out 
in  the  complaint,  and  that  plaintiff  should  have  averred 
*'  that  the  representations  made  in  said  api»lication  for  said 
policy  of  insurance  were  in  all  things  true — said  represen- 
tations having  been  warranted  to  be  true  by  the  terms  of 
the  policy,  and  being  in  the  nature  of  a  condition  precedent 
to  the  plaintiff's  right  to  recover." 

There  was  another  ground  of  demurrer  assigned,  but  it 
was  abandoned  in  this  Court. 

The  policy  i)rovides:  "In  consideration  of  the  representa- 
tions made  in  the  application  for  this  certificate,  which  are 
warranted  to  be  true  in  all  respects,  and  are  hereby  made  a 
part  of  this  contract,"  and  the  payment  by  the  insured  of  the 
premiums  specified,  the  certificate  or  policy  of  insurance  is 
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issued.  No  copy  of  the  application  was  annexed  to  the 
policy  when  issued.  The  policy  sued  on  is  the  whole  of  the 
obligation  assumed  by  the  defendant.  This  action  is  brought 
to  compel  a  performance  of  that,  and  it  is  set  out  in  full  in 
the  complaint.  The  application  is,  by  the  agreement,  made 
a  part  of  the  contract,  but  it  contains  only  stipulations  which 
bind  the  assured.  It  is  in  possession  of  the  defendant,  and 
if  ihere  is  a  breach  of  any  of  its  terms  which  will  release 
the  defendant  company  from  its  obligation;  it  is  for  the 
defendant  to  set  out  such  obligation  and  aver  the  breach  or 
breaches  thereof  on  which  it  relies.  Mutual  Benefit  Life  Ins. 
Co.  V.  Robertson,  59  111.,  123;  1  Chit,  on  Pleading,  299. 

The  provision  in  the  policy,  that  the  representations  in  the 
application  are  warranted  to  be  true  and  are  made  a  part  of 
the  contract,  in  no  wise  changes  the  rule  that  when  a  breach 
of  :i  warranty  or  stipulation  is  relied  upon  as  a  defence,  the 
defendant  must  allege  such  warranty  and  its  breach.  Where 
the  whole  contract  is  in  one  paper,  and  the  warranties  are 
contained  therein,  the  plaintiff,  if  he  sets  out  a  part  of  the 
contract,  should  set  out  the  whole.  Here  the  contract  con- 
sists of  two  distinct  but  inter-dependent  obligations.  One 
is  the  obligation  of  the  defendant  to  pay  a  sum  certain  to 
the  personal  representative  of  the  assured  upon  the  death 
of  the  latter,  the  previous  regular  payment  of  premiums  by 
him,  and  due  notice  and  proof  of  death.  This  is  a  full, 
complete  and  perfect  contract  in  itself,  and  the  only  condi- 
tions precedent,  accurately  speaking,  are  the  payment  of 
premiums,  death,  and  furnishing  proof  thereof.  The  other 
contract  is  that  of  the  avssurcd.  It  is  not  so  much  a  condi- 
tion precedent  as  a  defeasance  bv  which  the  assured  contracts 
that  the  representations  made  by  him  are  warranted  true, 
and  if  untrue,  the  contract  of  defendant  company  shall  he 
defeated  and  annulled.  This  defeas  'uce  w.ns  committed  to 
the  custody  of  the  defendant,  and  if  it  relies  upon.any  pro- 
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tection  therefrom,  it  should  set  out  the  application  and  allege 
specifically  the  false  statements  relied  on. 

The  plaintiff  has  alleged  specifically  the  performance  of 
the  conditions  precedent — i.  e.,  the  payment  of  all  premiums, 
the  death  of  the  assured,  and  the  proof  thereof  given  as  stipu- 
lated. If,  however,  as  defendant  contends,  the  truth  of  the 
representations  in  the  application  should  be  averred  because, 
as  he  insists,  they  are  conditions  precedent,  the  plaintiff 
has  complied  with  The  Code^  §263,  which  is:  "In  pleading 
the  performance  of  conditions  precedent  in  a  contract,  it 
shall  not  be  necessary  to  state  the  facts  showing  such  per- 
formance, but  it  may  be  stated  generally  that  the  party  dvJy 
performed  all  the  conditions  en  his  party 

It  does  not  lie  within  the  scope  of  this  decision  to  pass 
upon  the  interesting  question,  which  was  ably  discussed 
before  us,  of  upon  whom  rests  the  burden  of  proving  the 
truth  or  falsity  of  the  re[)resentations  made  by  the  assured. 
The  demurrer  raises  the  sole  question,  whether  it  is  incum- 
bent on  the  plaintiff  to  set  out  the  application  for  the  policy 
in  an  action  upon  the  policy,  and  to  aver  the  iruth  of  the 
statements  made  in  such  application. 

We  are  aware  that  a  contrary  opinion  on  this  point  lias 
been  held  in  Bohhitt  v.  Im,  Co.,  66  N.  C,  70,  but  in  that  case 
it  seems  to  have  been  purely  an  (Mtcr  dldum.  The  question 
of  the  omission  of  the  a[)plication  from  the  complaint  is  not 
raised  by  the  pleadings,  nor  in  the  briefs  of  the  aide  counsel 
on  either  side  (which  are  printed  with  the  case),  nor  in  the 
statement  of  the  controverted  points  as  recited  by  the  learned 
Judge  who  delivered  the  oi)inion.  After  expressing  an 
opinion  that  the  truth  of  the  representations  in  the  applica- 
tion was  in  the  nature  of  a  condition  precedent,  it  holds 
tliat  therefore  the  application  should  be  set  out  in  the  com- 
plaint, and  Archbold  on  Pleading  is  cited.  Such  certainly 
was  the  former  rule  of  pleading,  which  required  great  par- 
ticularity and  fullness  in  pleading  conditions  precedent  and 
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their  performance.  Stephens  on  Pleading,  334.  We  think 
that  the  Court  must  have  been  inadvertent  to  the  complete 
change  in  that  respect  made  by  the  Code  of  Civil  Procedure 
(§263),  which  had  not  then  been  very  long  in  force.  Bliss 
on  Code  Pleading,  §  301. 

A  careful  examination  of  the  reports  of  our  sister  States 
shows  only  one  case  in  which  it  is  held  that  the  application 
must  be  set  out  in  the  complaint,  and  in  that  instance  Bob- 
lyitl  V.  Ins.  Co,  is  cited  for  the  ruling,  and  no  reasoning  nor 
other  authority  is  givtn.  On  the  contrary,  the  rule  seems 
lo  be  as  stated,  1  Boone  on  Code  Pleading,  §  156:  "All  that 
is  necessiary  in  the  complaint  to  make  out  a  cause  of  action 
upon  a  policy  of  life  insurance  is  a  statement  of  the  contract, 
the  death  of  the  assured,,  and  the  failure  to  pay  as  agreed 
(Murray  \.  Ii*8.  Co.,  85  N.  Y.,  230);  an  allegation  that  the 
death  of  the  assured  was  not  caused  by  the  breaking  of  any 
of  the  conditions  of  the  policy  is  unnecessary ;  the  plaintiff 
is  not  bound  to  anticipate  in  the  complaint  the  defence 
which  the  defendant  m«y  set  up,  and  has  a  right  to  rely  in 
complaining  upon  such  averments  as  state  a  cause  of  action, 
leaving  matter  which  would  meet  a  defence  for  proof  or 
argument  at  the  trial.  Cohen  v.  Ins.  Co.,  96  N.  Y.,  300"; 
Piedmont  Ins.  Co.  v.  Eiving,  92  U.  S ,  377. 

It  is  held  that  as  to  promissory  warranties  by  which  the 
assured  obligates  to  do  certain  acts— such,  for  instance,  as 
payment  of  premiums  and  furnishing  proof  of  death,  &c., 
the  party  suing  on  the  policy  must  aver  and  prove  these; 
bat  as  to  the  alleged  breach  of  warranty  in  the  statement  of 
existing  facts  as  to  health,  habits,  &c,  of  the  assured,  the 
defendant  should  aver  and  prove  them.  SiiricJ:  v.  Home  Life 
Insurance  Co.,  2  Dillon,  100;  Van  Valkenburg  v.  Ins.  Co.,  70 
N.  Y.,605;  N.  Y.  Life  Ins.  Co.  v.  Graham,  2  Duvall,  506. 
Being  in  the  nature  of  allegations  of  fraud,  the  presumption 
is  of  innocence,  and  the  defendant  must  aver  the  untruth- 
fulness of  the  statements  in  the  application.     Trenton  Ins. 
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G).  V.  Johnson  J  4  Zab.,  580;  Lecie  v.  Greshavi  Ins.  Co.y  7  E. 
L.  &  E.  R.,  578;  Jones  Mfg.  Co.  v.  Mfrs.  Ins.  Co.,  8  Cushing, 
84.  The  declarations  in  the  application  are  presumed  to  be 
true,  and  the  defendant  coinpany  must  aver  and  prove  them 
untrue.  Holabird  \\  Atlantic  Iits  6V,  2  Dillon,  1(56;  Grmiger 
Ins.  Co.  V.  Brown,  57  Miifs.,  315.  In  a  case  where  the  defend- 
ant here  seems  to  have  been  a  part}',  and  raising  the  same 
point  as  now  {Mutual  Brtxjil  Life  Ins.  Go.  v.  Robertson,  59 
111.,  123),  it  is  held:  "Apj)elit(  (the  assured)  was  not  bound 
to  set  out  the  ajtplicalion.  'J'his  pa[)(r  must  have  been  in 
the  custody  of  the  appellaiit.  The  company  might  have 
introduced  it,  and  proved  its  representations  to  be  false": 
and  in  the  same  case  it  is  hold  "a  prima  fade  case  was  made 
in  behalf  of  appellee  by  the  introduction  of  (he  policy,  the 
renewal  receipt  and  proof  of  death."  The  Ins.  Co.  v.  Staidon, 
57  III,  354,  which,  like  Bobhiit  v.  Ins  C*.,  was  a  fire  insur- 
ance case,  is  to  the  same  effect. 

Affirmed. 


N.  P.  BULLOCK  V.  THE  WILMINGTON  &  WELDON   RAILROAD 

COMPANY. 

Neglignice — Accident  at  Railroad  Crossing. 

1.  In  an  action  against  a  lailroad  company  for  the  destruction  of  a 
portable  steam-engine,  which  had  stalled  on  a  crossing,  it  appeared 
that  the  driver,  on  .^eeing  a  train  turn  a  curve  about  one  thousand 
yards  distant,  ran  up  the  track,  waving  a  handkerchief,  and  that 
the  engineer  made  no  effort  to  stop  ^the  train  until  within  about 
three  hundred  yards  of  the  crossing,  although  he  noticed  the 
driver  waving  his  handkerchief  as  soon  as  he  turned  the  curve, 
and  his  fireman  called  his  attention  to  the  obstruction  when  he 
was  about  s'x  hundred  yards  from  the  crossing:  Held,  that  the 
engineer  was  negligent,  if,  by  watchfulness,  he  could  have  seen 
that  the  road  was  obstructed  in  time  to  stop  his  train  before  reach- 
ing the  crossing. 
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2.  Where  it  appeared  that  plaintifTs  driver  went  on  the  track  to  see 
whether  any  train  was  approaching  before  be  attempted  to  cross, 
the  fact  that  he  did  not  examine  the  crossing  and  that  he  did  not 
look  at  his  watch  to  see  whether  it  was  about  train  time,  does  not 
constitute  such  contributory  negb'gence  as  will  prevout  plaintiff 
from  recovering,  it  appearing  thai  the  stalling  would  not  have 
occurred  if  the  crossing  had  been  in  good  condition. 

Tliis  was  a  civil  action,  tiied  at  the  Fall  Term,  1S89,  of 
the  Superior  Court  of  Edghcomrk  County,  before  Boiikin,  J, 

The  plaintiff,  in  his  first  cause  of  action,  alleged  that  he 
was  the  owner  of  a  portabh-  steam-engine  and  boiler,  which 
he  was  attempting  to  liave  drawn  across  defendant's  track 
by  two  teams  of  oxen,  when  defendant's  servant  negligently 
ran  an  engine  and  train  (.ver  said  {)ortable  engine  and  boiler. 
In  the  second  cause  of  action,  he  alleged  that  it  was  the  duty 
of  the  defendant  to  kec^p  up  a  certain  crossirg  over  its  track, 
and  defendant  neglected  to  do  so,  in  consequence  of  which 
said  engine  and  boiler  were  injured  in  the  attempt  to  trans- 
port them  over  said  road  at  said  crossing. 

The  defendant  denied  generally  each  allegation  of  the 
first  cause  of  action,  excejit  the  allegation  as  to  the  existence 
of  the  corporation,  and  stt  up  contributory  negligence.  In 
answer  to  the  second  cause  of  action,  the  defendant  admitted 
the  obligation  to  keej)  the  crossing  in  repair,  denied  neg- 
ligence and  charged  coi.tr.butury  negligence. 

The  issues  and  findings  were  as  follows: 

1.  Was  the  steam  engine  and  boiler  mentioned  in  the 
complaint  injured  by  the  negligence  of  the  defendant? 

Answer — Yis 

2.  What  damage  has  the  plaintiff  sustained? 
Answer— $600. 

The  plaintiff  claimed  damages  for  the  destruction  of  his 
portable  steam-engine  by  the  negligence  of  the  defendant. 

George  W.  Harper,  a  witness  for  plaintiff,  t( stiffed:  "I 
was  ginning  cotton  for  Bullock    last  fall    with    a   portable 
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engine  drawn  by  four  oxen.  On  the  25th  day  of  October, 
1888, 1  was  driving  the  same,  with  the  assistance  of  three  men, 
from  a  point  in  Edgecombe  to  a  point  in  Nash  County,  when 
I  had  occasion  to  cross  the  line  of  the  defendant's  rail- 
road track  at  a  public  crossing  known  as  Trevathan's  Crow- 
ing. As  I  approached  the  crossing,  I  stopped  the  team  and 
went  upon  the  track  to  see  if  any  train  was  coming  from  any 
direction;  I  could  have  seen  a  train  more  than  a  thousand 
yards  in  the  direction  of  Battleboro;  I  have  measured  it 
since  then,  and  a  man  standing  on  the  track  at  theTrevathan 
Crossing  can  be  seen  by  another  standing  on  the  track  one 
thousand  and  seventy  yards  North  of  that  point.  I  had 
been  working  in  the  neighborhood  for  some  time,  and  knew 
the  time  the  South-bound  train  usually  passed  that  point;  I 
had  a  watch  with  me  that  day,  but  did  not  look  to  see  the 
time;  I  think  the  train  was  behind  time  this  day,  and  I 
thought  it  had  passed  when  I  reached  the  crossing;  I  went 
upon  the  track  to  see  if  there  was  any  train  coming  from 
any  direction;  fre(iuently  there  were  special  trains.  Neither 
seeing  nor  hearing  any  train,  I  then  undertook  to  cross  the 
track.  The  crossing  was  very  bad;  the  approach  to  the  track 
on  the  Edgecombe  side  was  slightly  elevated,  and  the  rise 
from  the  level  of  the  ground  to  the  top  of  the  railroad  iron 
was  about  nine  inches.  The  team  pulled  the  first  wheels  of 
the  engine  over  the  nearest  rail,  ^ud  when  they  struck  the 
further  rail,  and  the  hindmost  wheels  the  first  rail,  the 
engine  got  stalled.  I  had  no  time  to  try  and  get  the 
team  over,  because  just  at  this  time  I  saw  the  South  bound 
train,  coming  from  the  direction  of  Battleboro,  turn  the 
curve  one  thousand  and  seventy  yards  distant,  and  I 
thought  it  best  for  me  to  run  up  the  track  and  wave  down 
the  train.  I  at  once  ran  up  the  middle  of  the  track  in  the 
direction  of  the  approaching  train,  waving  a  red  handker- 
chief over  m}'  my  head.  The  train  did  not  slacken  in  its 
speed  until  within  about  one  hundred  yards  of  the  crossing, 
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when  the  engineer  jumped  from  the  engine  on  the  right  and 
a  colored  man  jumped  on  the  left;  after  knocking  the 
obstruction  off  tha  track  the  hindmost  car  stopped  at  the 
crossing.  The  oxen  were  in  good  order;  they  had  only 
come  about  a  mile  that  day,  and  I  thought  they  could  pull 
the  engine  across  without  much  difficulty;  they  had  often 
pulled  out  of  worse  places,  and  had  frequently  pulled  over 
'railroad  crossings.'" 

The  plaintiff  offered  other  testimony  to  the  effect  that  the 
crossing  was  in  bad  condition;  that  the  rise  from  the  level 
ground  to  the  top  of  the  railroad  iron  was  from  six  to 
eleven  inches;  that  the  crossing  was,  in  effect,  no  crossing; 
that  one  of  the  witnesses  had  had  occasion  to  put  planks 
in  the  crossing  in  order  to  haul  cotton  on,  and  had  found  it 
bad  for  crossing  with  light  vehicles;  that  the  engine  weighed 
twenty-seven  hundred  pounds;  that  an  engineer  could  have 
seen  the  team  and  engine  stalled  upon  the  track  as  soon  as 
heturne^l  the  curve,  which  was  estimated  by  one  witness, 
who  had  not  measured  it,  as  from  six  to  eight  hundred  yards ; 
by  another,  who  had  stepped  it,  as  eleven  hundred  and  fifty 
yards ;  and  by  two,  who  had  actually  measured  it,  it  was 
said  to  be  one  thousand  and  seventy  yards ;  that  as  soon  as 
the  engineer  turned  the  curve  he  could  have  recognized  that 
the  team  and  the  engine  upon  the  track  were  stalled ;  that 
when  within  about  one  hundred  yards  of  the  crossing,  the 
engineer  reversed  the  engine,  applied  all  means  to  stop  the 
train,  and  jumped  from  the  engine. 

It  was  in  evidence,  on  tho  part  of  the  defendant,  from  the 
testimony  of  the  section-master  of  the  defendant's  road,  of 
the  attorney  of  the  road,  who  visited  the  crossing  a  few  days 
after  the  accident,  and  of  several  other  employes  of  the  road, 
that  the  crossing  in  question  was  in  good  condition — as 
good  as  the  other  crossings  upon  the  same  section  of  road. 

It  was  testified  to  by  the  engineer  in  charge  of  the  train, 
that  as  soon  as  he  turned  the  curve  he  saw  the  obstruction 
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upon  the  track,  nnd  the  man  running  up  the  track  waving 
his  han«lkerchief;  th  it  he  had  been  lunning  trains  on  the 
defendatU's  road  for  seventeen  years,  and  that  he  did  not 
know  whether  the  curve  was  two  hundred  or  twelve  hundred 
yards  from  the  crossing;  that  i)e  blew  ihe  regular  signal  at 
the  whistle  post,  which  was  some  three  hundred  or  three 
hundred  and  fifty  yards  from  the  crossing;  after  that  he 
bh  w  the  cattle  signal  and  then  reversed  tlje  engine,  and 
used  every  appliance  to  slap  the  train ;  that,  seeing  it  was 
then  impossible  to  stop  the  train,  lie  jumped  oil*  the  engine; 
that  the  train  was  equi{>ped  with  the  best  appliances 
known  to  science,  and  the  train  could  not  have  been  stopped 
in  less  than  three  hundred  and  fifty  or  four  hundred  yards; 
was  on  .schedule  time  and  going  thirty-five  miles  per  hour. 
It  was  in  evidence  by  the  fireman  that  he  called  the  engineer's 
attention  to  the  obstruction  on  the  track  when  six  hundred 
yards  distant  from  ir. 

Counsel  for  the  defendant  requested  the  Judge  to  charge 
the  jury — 

1.  That  in  law,  if  the  jur\  believed  the  evidence  intro- 
duced in  behalf  of  the  plaintiff,  he  is  guilty  of  contributory 
negligence  and  is  not  entitled  to  recover  in  this  action. 

2  That  when  the  engineer  <if  defendant's  train  first  saw 
thettam  of  oxen  and  vehicle  upon  the  railroad  track,  the 
law  did  not  require  him  to  stop  or  slacken  the  speed  of  the 
train  until  he  realized  the  team  of  oxen  and  vehicle  were 
stalled  or  could  not  get  off  the  track. 

3.  That  if  you  believe  the  defendant's  engineer  did  all  in 
his  power  to  stop  the  train,  and  at  once,  when  he  realized 
that  the  team  of  oxen  and  engine  were  stalled,  the  defend- 
ant was  not  guilty  of  negligence,  and  plaintiff  cannot  recover. 

4.  That  if  the  engineer,  so  soon  as  he  saw  the  man  on  the 
track  waving  at  him,  did  everything  in  his  power  to  stop  the 
train,  the  defendant  was  not  guilty  of  negligence,  and  plain- 
tiff cannot  recover. 
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The  Court  gave  the  third  prayer,  and,  araono:  other  things, 
charged  the  jurj^ — 

That  it  was  required  of  the  plaintiff,  his  agents  and  ser- 
vants, that  the}'  should  exercise  due  and  pro})er  caution  in 
crossing,  or  attempting  to  cross,  the  defendant's  track,  to 
learn  whether  there  were  any  approaching-  trains,  and  to 
notice  the  condition  for  safety  of  the  railroad  crossing.  If 
the  crossing  was  in  such  condition  as  to  sugge^it  to  a  man  of 
ordinary  prudence  and  caution,  under  all  the  circumstances 
of  the  case,  and  considering  the  diMance  at  which  oj)proach- 
ing  trains  could  be  seen,  the  difficulty  or  danger  of  attempt- 
ing to  cross  witli  such  a  team  and  such  a  burden,  then  it 
was  their  duty  to  forbear,  and  their  entering  upon  the  track 
under  such  circumstances  would  make  the  plaintiff  guilty 
of  contributory  negligence;  and  if  the  engineer  of  defend- 
ant company,  in  tlie  exercise  of  reasonable  care,  was  unable 
to  avoid  the  accident,  then  the  plaintiff'  would  not  be  entitled 
to  recover.  If,  when  the  engineer  first  discovered  that  the 
team  and  engine  on  thetiack  were  stalled  (the  plaintiff  hav- 
ing entered  upon  the  track  under  such  circumstances  as 
made  him  guilty  of  contiibutory  negligence  as  abov  e  stated), 
he  exercised  reasonable  care  and  made  use  of  the  means  in 
his  power  to  stop  the  train  and  avoid  the  accident,  but  failed 
to  do  so  because  the  want  of  space  or  the  down-grade  of  the 
road,  then  the  defendant  would  not  be  liable.  But,  if  the 
defendant's  engineer  saw  the  team  and  engine  stalled  upon 
the  track  in  full  time  to  have  avoided  the  accident  bv  the 
reasonable  use  of  the  means  within  his  reach,  but  delaved 
too  long  their  application,  and  accident  thereby  resulted,  then 
the  plaintiff  is  entitled  to  recover.  The  fact  that  plaintiff 
was  chargeable  with  contributory  negligence  in  entering 
upon  the  track,  if  you  should  so  find,  does  not  necessarily 
preclude  the  plaintiff  from  recovering;  for  notwithstanding 
the  plaintiff's  negligence  in  going  u[)on  the  track,  he  would 
still  be  entitled  to  recover,  if  the  defendant's  engineer  could 
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have  avoided  the  accident  by  the  exercise  of  reasonable  care, 
as  before  explained. 

The  jury  answered  both  issues  in  favor  of  the  plaintiff. 
Motion  for  a  new  trial ;  motion  denied. 

The  defendant  assigned — for,  1st,  Error  in  the  refusal  of 
the  Court  to  give  the  instructions  asked;  2d,  Error  in  the 
instructions  given. 

From  the  judgment  rendered,  the  defendant  appealed. 

Mr.  Donnell  Gilliam  (by  brief),  for  plaintiff. 
Mi\  John  L.  Bridgets  (by  brief),  for  defendant. 

Avery,  J. — after  stating  the  facts:  When  a  person  in 
charge  of  a  wagon  and  team  approaches  a  public  crossing, 
at  which  he  proposes  to  pass  over  a  railway  track,  it  is  his 
duty,  even  though  no  train  is  expected  at  that  hour,  to  look 
and  listen  and  take  every  precaution  that  prudence  would 
suggest  to  avoid  a  collision.     Wood's  R.  L.,  p.  1302. 

According  to  the  undisputed  testimony,  the  witness  who 
was  in  charge  of  the  wagon  went  upon  the  track,  in  person, 
WMthout  venturing  with  the  team,  and,  looking  in  the  direc- 
tion from  which  the  train  that  injured  the  engine  subse- 
quently came,  saw  the  line  clear  for  more  than  a  thousand 
yards  to  a  curve  (which  was,  in  fact,  afterwards  ascertained 
by  measurement  to  be  one  thousand  and  seventy  yards  dis- 
tant from  the  crossing). 

The  defendant  company  contends,  not  without  reason, 
that  if,  in  the  view  of  the  testimony  most  unfavorable  to  the 
plaintiff,  his  negligence  did  contribute,  or  might  have  con- 
tributed, concurrently  with  that  of  the  defendant,  to  cause 
the  injury,  the  Court  should  have  given  the  jury  such  spe- 
cific instruction  as  w^as  necessary  to  apply  the  law  to  that 
particular  phase  of  the  testimony,  if  requested  to  do  so  by 
the  cou  nsel  of  the  company.  This  principle,  it  is  insisted, 
can  be  applied,  if  we  suppose — considering  some  portions  of 
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the  testimony  offered  on  both  sides  to  be  true — that  the 
plaintiff's  agent,  after  seeing  that  there  was  no  train  as  near 
as  the  curve,  drove  his  team  upon  the  crossing  without  look- 
ing at  his  watch,  when  a  glance  at  it  would  have  notified 
him  that  it  was  about  the  time  when  the  train  usually 
passed,  and  when  he  knew,  or,  by  examination,  might  have 
ascertained  the  condition  of  the  crossing,  and  especially  that, 
in  order  to  draw  the  wagon  containing  the  engine  across  the 
track,  the  wheels  must  overcome  a  perpendicular  rise  of  nine 
inches.  The  company  admits  in  its  answer  the  duty  of  keep- 
ing the  crossing  in  good  condition, and,  upon  the  hypothesis 
which  we  are  now  assuming  to  be  true,  was  guilty  of  negli- 
gence in  failing  to  repair  it.  Wood's  R.  L.,  §420;  Gray  v. 
Railroad  Co.,  36  Iowa,  112.  The  defendant  company  will 
not  be  allowed  to  excuse  the  negligent  running  of  its  trains 
if  its  engineer  was  shown  to  be  in  fault  in  destroying  an 
engine  detained  on  the  crossing  on  account  of  its  own  omis- 
sion to  make  the  public  highwaj'  passable.  The  plaintiff's 
agent  was  not  wanting  in  ordinary  care  because  he  did  not 
inspect  the  crossing  to  see  whether  the  company  had  dis- 
charged its  duty  before  venturing  upon  it,  nor  is  the  single 
circumstance  that  he  failed  to  look  at  his  watch  sufficient  to 
show  culpable  imprudence,  because  he  could  have  passed 
over  safely  if  the  crossing  had  been  in  good  condition. 
Where  a  teamster  crossed  a  bridge  that  he  actually  knew  to 
be  somewhat  unsafe,  but  which  the  county  officers  had  not 
closed  or  warned  people  not  to  pass,  it  was  held  by  the 
Supreme  Court  of  Pennsylvania  that  ho  was  not  in  fault 
and  could  recover  for  injuries  sustained  thereby.  Hamphrej/ 
V.  Armstioiiffy  !i(y  Pen n.,  204;  Alger  v.  ZonW/,  3  Allen,  402; 
Robinson  V.  Proche,  5  Cal ,  4()0. 

Wood,  in  his  work  on  Railway  Law  (S  323,  p.  1314),  says: 
**If  a  person,  in  crossing  a  railroad  track,  in  the  exercise  of 
due  care  as  to  approaching  trains,  through  no  fault  of  his,  gets 
the  wheels  of  his  vehicle  cavght  in  the  track  so  that  he  cannot 
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extricate  thent  in  seosmi  to  avoid  ii>jnry  from  an  approaching 
train,  he  is  not  vhargtablt  vith  such  'nfc/figence  as  wiU  predaile 
a  rccoveiy  fur  injury  to  liis  team,  if  he  properly  endeavors  to 
cause  the  tiain  to  be  sUtppn!'^  Bailroad  Co.  v.  Dunn,  oG  Peun. 
St..  280;  Mihoaukce  Railroad  0».  v.  Hunter,  11  ^\  is.,  100. 

The  engineer  testifies  that  he  saw  Harper  running  up  the 
track  waving  his  liandkerchitf  as  soon  as  he  turne-l  the 
curve  (one  tliousand  and  seventy  yards  from  the  crossing), 
and  the  fireman  states  that  he  called  his  attention  to  the 
obstruction  six  hundred  yaids  from  the  crossing.  This  is 
in  accord  with  IIari)er's  statement  that  lie  ran  up  the  road, 
making  tlie  signal  to  stop,  so  soon  as  he  discovered  tliat  the 
team  was  stalled. 

Instead  of  leaving  the  question  of  contributory  negligence 
to  ihe  jury  at  all,  his  Honor  might  have  told  them  that  the 
plaintiff  had  not,  in  any  asj)ect  of  the  evidence,  contributed, 
bv  Ills  own  want  of  care,  to  cause  the  injury  sustained.  As 
the  erroneous  instruction  was  favorable  to  the  defendant,  it 
is  unnecessary  to  analyze  or  discuss  so  much  of  the  charge 
as  relates  to  contributory  negligence 

There  may  be  mutu  tl  negligence,  and  still  one  party  may 
maintain  an  action  against  the  other.  When  a  man  negli- 
gently lies  down  and  falls  asleep  in  the  middle  of  the  public 
road,  and  another,  who  sees  him,  failing  to  exercise  ordinary 
care,  drives  over  and  injures  him,  an  action  will  lie  for  the 
injury.  Kerwodccr  v.  Raiboad  Co,  3  Ohio  St.,  172;  Davle^ 
v^Mamiy  10  Mees  &  W.,  515  It  is  upon  this  principle  that 
his  Iloj.or  acted  in  instructing  the  jury.  The  authorities 
fully  sustained  him  in  the  [)osilion,  that  even  if  the  plaintiff 
did  not  exercise  due  caution  in  venturing  u{)on  the  track 
under  all  ihe  circumstances,  still  the  defendant  was  liable  to 
ainswer  in  damages  for  the  injury  sustained,  if  by  the  exer- 
cise of  ordinary  care  on  the  part  of  its  servants  it  might 
have  been  prevented.  Guuttr  v.  Wicker,  85  N.  C,  310;  Troy 
v.  Railriad  Co.,  99  N.  C,  298 ;  Farmer  v.  Railroad  Co,,  88  N.  C, 
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564;  Shearer  &  Redfield  on  Neg.,  sec.  3G;  Coolo}'  on  Torts, 
679;  Blaijie  v.  C.  &  0.  Rnilroad  Cn ,  9  \V.  Va.,  252;  B.  &  0. 
Railroad  Co.  v.  Statey  33  M<1.,  542. 

Jt  is  the  duty  of  an  engineer,  w  hen  running  liis  engine, 
to  keep  a  constant  *'  lookout  for  obstructionis,  and  when  an 
obstruction  is  discerned,  no  matter  when  or  where,  he  shouhl 
proniplly  report  to  all  means  within  his  power,  known  to 
skillful  engine-drivers,  to  avert  the  threatened  injury  or 
danger."  Woods'  R.  L ,  fc^ec.  418,  p.  1548;  S.  &  N.  Ala.  Rail, 
road  Co  v.  WiUiawSy  G5  Ala.,  74;  Ibid  v.  Jonea,  CG  Ala.,  507. 
If  ihf'  engineer,  so  soon  as  he  discovered  that  the  Wiigon  was 
detained  upon  the  track  and  could  not,  for  the  time,  get  out 
of  the  way,  or  so  soon  as  with  proper  care  and  waichfuJness 
lie  W'juld  have  had  reason  to  ihiuh  such  luas  its  v.oaditionj  hud 
used  every  means  and  appliance  in  his  power  to  stop  the 
train,  the  defendant  would  not  have  been  liable.  But  the 
Judge  omitted  to  tell  the  jury  that  ir  was  negligence  ()n  the 
pijrt  of  the  defendant,  if  the  engineer  could  have  seen,  by 
watchfulness,  though  lie  did  not  \\\  fact  see,  that  the  road 
was  obstructed  in  time  to  st(>[)  his  train  before  reaching  the 
crossing.  Carlton  v.  Railroad  Ca,  104  N.  C,  365;  MlUon  v. 
Railroad  Co.,  90  N.  C,  GO;  Snondcv  v.  Railroad  Co.^  95  N.  C, 
9o.    The  defendant  could  not  complain  of  this  error. 

It  is  true  that,  ordinarily,  an  engineer  has  a  right  to 
assume  that  one  wdio  has  time  will  get  out  of  the  way,  but 
he  is  not  warrai:ted  in  acting  u[)on  this  as-^umption  after  he 
"has  reason  to  believe  that  he  is  laboring  under  some  dis- 
ability, or  that  he  does  not  hear  or  comprehend  the  signals." 
Frtnch  v.  Phila.  Railroad  Co.,  39  Md.,  574.  Counsel  for  the 
defendant,  in  his  brief,  states  that  there  was  testimony  tend- 
ing to  show  that  the  curve  was  only  two  hundred  yards  from 
the  crossing;  but  we  cannot  look  beyond  the  case  on  appeal, 
and  there  it  appears  that  the  witnesses  estimated  the  dis- 
tance at  from  six  hundred  to  twelve  hundred  yards,  tw^o 
swearing  that  they  measured,  and  one  that  he  stepped  it, 
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and  made  it  over  one  thousand  yards.     The  engineer  testi- 
fied tliat  he  did  not  know  whether  it  was  twelve  hundred  or 
two  hundred  yards     That  was  not  evidence  to  show  that 
the  distance  did  not  exceed  the  shorter  distance  mentioned 
by  him.     The  engineer  testified  that  he  saw  the  obstruction 
on  the  track  as  soon  as  he  turned  the  curve,  and  at  the  same 
time  saw  the  man  running  up  the  track  mjikiug  the  signal, 
and  that  he  could  have  stopped  his  engine  by  the  use  of  the 
appliances  at  his  command  within  three  hundred  and  fifty 
yards.     It  would  seem  that  he  had  sufficient  reason  to  believe 
that  those  in  charge  of  Uie  team  had  encountered  some  diffi- 
culty, when  he  saw  it  on  the  track,  and  the  witness  Harper 
running  and  waving  his  handkerchief.     But  if  that  were 
not  so,  the  fireman  testified  that  he  called  the  attention  of 
the  engineer  to  the  obstruction  when  he  was  six  hundred 
yards  from  the  wagon,  and  when,  according  to  his  own  esti- 
mate, he   might  have  stopped  his  train  two  hundred  and 
fifty  yards  short  of  the  crossing.     But  he  went  on,  according 
to  his  own  testimony,  within  some  three  hundred  or  three 
hundred  and  fifty  yards,  but,  as  the  result  proved,  too  far  to 
save  the  plaintiff  harmless. 

Applying  the  law  to  this  state  of  facts,  it  would  seem  that 
the  plainlitt'  mi^ht  have  complained  of  his  Honoris  charge 
as  to  the  liability  of  the  defendant  by  reason  of  ils  own  neg- 
ligence, but,  like  the  instruction  relating  to  contributory 
neoligence,  it  was  n)ore  than  fair  to  the  defendant.  The 
defendant  comj)any  has  failed  to  point  out  any  error  that 
entitles  it  to  a  new  trial.     There  is  no  error. 

Affirmed. 
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ROMULUS  BAZEMORE  et  al.  v.  ROBERT  M.  BRIDOERS  et  al. 
Covnter-claim — Practice — Demurrer —  Premature  Appeal. 

1.  In  an  action  for  tre-'pass  for  wrongful  entry  on  land  and  cutting  tim- 

ber, where  the  defendants  filed  a  counter  claim,  alleging  that  the 
plaintiffs  had  wrongfully  raised  a  dam  and  ponded  water  back  on 
defendants'  land,  which  was  part  of  the  land  described  in  the 
complaint  as  that  on  which  the  alleged  trespass  had  been  commit- 
ted: Held,  that  the  counter  claim  was  not  connected  with  cause 
of  action,  and  that  a  demurrer  thereto  was  propeily  sustained. 

2.  An  appeal  from  a  judgment  .sustaining  such  demurrer  is  premature. 

Civil  action,  tried  at  Spring  Term,  1889,  of  Bertie  Supe- 
rior Court,  before  Moi^tgomery,  J, 

The  plaintiffs  brought  this  action  to  recover  damages  for 
alleged  trespasses  on  their  land,  particularly  described  in  the 
complaint.     They  allege,  among  other  things,  as  follows: 

1.  "That  defendant  unlawfully  and  wrongfully  entered 
upon  said  land  and  have  cut  and  cairied  away  cypress  and 
other  timber,  to  the  plaintiffs'  damage  five  thousand  dollars. 

3.  "That  said  acts  of  trespass  were  committed  on  the  1st 
day  of  June,  1872,  and  at  various  other  times  subsequent 
thereto,  and  before  the  bringing  of  this  action." 

The  defendants  deny  the  material  allegations  of  the  com- 
plaint, and  allege  further,  as  follows: 

9.  "For  further  answer,  and  by  way  of  counter-claim,  the 
defendants,  R.  M.  Bridgers  and  his  wife,  say  that  the  plaintiffs 
and  their  father,  James  Burden, and  their  tenant,  S.  H.  McRae, 
have,  without  authority,  wrongfully  and  unlawfully  raised 
the  dam  at  Burden's  Mill  two  feet  or  more,  so  as  to  j)ond  the 
water  back  on  the  land  of  the  said  Bridgers  and  wife,  and 
thereby  damage  said  land  one  thousand  dollars. 

"Wherefore  the  defendants  demand  judgment — 

1.  "For  the  sum  of  one  thousand  dollars. 
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2.  "That  the  plaintiffs  be  required  to  lower  the  dam  at 
the  Burden  Mill  two  feet,"  &c. 

The  plaintiffs  demur  to  the  counter-claim  so  alleged,  and 
assign  as  grounds  of  demurrer,  as  follows: 

1.  "It  is  not  a  cause  of  action  arising  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiffs'  claim,  or  connected  with  the  subject  of  the  action. 

2.  "It  is  not  such  demand  as  can  be  set  up  as  a  counter- 
claim in  this  action." 

The  Court  gave  judgment  sustaining  the  demurrer,  and 
the  defendants,  having  excepted,  appealed. 

No  counsel  for  i)laintifrs. 

Mr.  R.  B.  P^ehkfi,  for  defendants. 

Merrimon,  C.  J. — after  stating  the  case:  This  appeal  was 
taken  prematurely.  The  defendants  should  have  had  their 
exception  noted  in  the  record,  and  they  might  have  had  the 
benefit  of  it  in  an  ai)peal  from  the  final  judgment.  If,  in 
that  case,  their  exce[>tion  should  be  sustained,  they  would 
then  have  the  benefit  of  their  counter-claim  in  the  course  of 
the  action  and  a  trial  upon  its  merits— otherwise,  in  the 
absence  of  other  exceptions,  the  judgment  would  be  affirmed 
and  the  action  ended  without  the  delay  and  expense  occa- 
i"i«>ncd  h)y  niulti[>lie(l  and  unnecessary  appeals  in  the  same 
action  It  has  been  so  repeatedly  decided.  State  v.  McDow- 
ell, 84  N  C,  798;  Slate  v.  PrdI:,  91  N.  C.  652;  Knott  v.  Bar- 
wdl,  96  N.  C,  27-2. 

We  are  re([uested  to  express  our  opinion  as  to  the  merit 
of  the  sint^Ie  exception,  and,  as  it  may  prevent  another 
appeal,  we  will  do  so.  In  our  judgment  the  demurrer  was 
properly  sustained.  It  was  contended,  on*  the  argument, 
that  the  alleged  counter-claim  should  be  upheld  as  such,  on 
the  ground  that  it  is  "connected  with  the  subject  of  the 
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action."  This  clearlv  cannot  be  so.  The  cause  of  action 
alleged  in  the  complaint — in  the  language  of  the  statute, 
{The  Cod€f  §  244,  par.  1 ) — ^'  the  subject  of  the  action,"  is  not  the 
land,  but  the  alleged  trespasses  on  it,  and  the  cause  of  action — 
alleged  indefinitely  and  imperfectly  as  a  counter-claim — is  in 
no  way  connected  with  them,  so  far  as  appears.  What  con- 
nection has  the  alleged  interference  of  the  plaintiffs  with 
the  mill-dam  of  the  defendants  to  do  with  the  trespass  alleged 
in  the  complaint?  We  have  not  been  told,  and  we  cannot 
see  that  it  has  anv  whatever. 
The  appeal  must  be  dismissed.  Dismissed. 


A.  BRANCH  et  al.  v.  JOHN  GALLOWAY. 

AgricuUwral  Lien — AdvancementB — Ijandlord's  Lien — Retain- 

ivg  Title. 

The  defendant,  a  landlord,  on  January  1,  1887,  rented  out  certain  lands 
belonging  to  him  and  rented  other  lands  from  one  W.,-  who 
advanced  supplies  to  him  and  sold  him  a  mule,  retaining  title 
verbally  as  security  for  the  purchase  money.  In  January  and 
July  following,  defendant  made  agricultural  liens  to  plaintiffs, 
and,  from  time  to  time,  received  advancementfl  thereon  to  culti- 
vate both  his  own  and  his  tenant's  crops :  Hdld — 

1.  That  W.  had  a  prior  lien  to  plaintiffs  for  supplies  advanced. 

2.  That,  as  it  did  not  appear  that  the  mule  was  a  part  of  such  supplies^ 

there  was  a  prior  lien  on  the  crop  as  to  it,  and  W.   could  not 
retain  the  crops  for  its  purchase  money. 

3.  The  use.of  the  mule  in  the  cultivation  of  the  crops  did  not  necessarily 

make  it  an  advancement. 

Civil  action,  tried   at  Spring  Term,  1889,  of  Wilson 
Supeiior  Court,  Armjiddf  J.,  presiding. 

105—13 
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The  following  '*case  agreed"  was  submitted  to  the  Court 
for  its  judgment  thereupon  : 

1.  That  on  the  first  day  of  January,  1887,  the  defendant 
owned  a  tract  of  land  in  said  countv  which  he  rented  for 
that  year  to  James  Galloway,  Henry  Rodgers  and  Sampson 
Green,  reserving  to  himself  a  certain  portion  of  the  crops  to 
be  made  during  said  year  as  rent. 

2.  That  on  January  1,  1887,  ttie  defendant  rent  d. from  J. 
T.  Ward  the  land  cultivated  by  defendant  during  the  year 
1887,  and  that  said  Ward  furnished  the  defendant  during 
the  year  1887  with  advances  in  merchandise  to  the  amount 
of  fifty  dollars. 

3.  That  on  the  said  first  day  of  January,  1887,  the  said 
Ward  sold  to  defendant  the  mule  in  controversy  for  the  sum 
of  one  hundred  and  fifty  dollars,  rttijining  title  to  same  as 
security  for  the  payment  of  the  purchase  money,  and  which 
mule  the  defendant  used  in  the  cultivation  and  saving  of 
the  crops  raised  upon  the  lan<ls  of  the  said  Ward. 

That  snid  sale  and  agreement  between  Ward  and  defend- 
ant were  not  made  in  writing. 

4  That  on  the  24tli  dav  of  January,  1887,  the  defend- 
ant  executed  to  plaintiHs  an  agricultural  lien,  and  on  June 
2,  1887,  the  defendant  executed  to  plaintiffs  another  agri- 
cultural lien. 

5.  That  plaintiffs  advanced  to  the  defendant,  before  the 
20th  day  <f  July,  1887,  merchandise  nnd  supplies,  which  were 
expended  in  the  cultivation  and  saving  the  crops  raised 
upon  the  lands  of  the  said  Ward  and  defendant,  to  the 
amount  of  three  hundred  and  seventy-one  one-hundredtlis 
dollars. 

6.  That  plaintiffs  received,  during  the  said  year  1887,  all 
the  crops  and  personal  property  conveyed  in  said  above- 
mentioned  agricultural  liens  (except  the  corn,  fodder  and 
cotton  seed  used  by  the  defendant  in  making  the  crops  raised 
during  the  year  1887,  and  the  crops  retained  by  the  defend- 
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ant's  landlord,  J.  T.  Ward,  and  hereinafter  referred  to),  to 
the  amount  of  $213.71. 

7.  That  on  or  about  the  10th  day  of  December,  1887,  the 
said  Ward  retained  of  the  crop  raised  by  defendant  during 
said  year  enough  to  pay  him  the  sums  due  by  defendant  for 
said  mule  and  ihe  advancements  referred  to  in  parejgraph 
2,  and  delivered  the  balance  of  said  crops  to  plaintiffs. 

8.  That  the  defendant  has  not  five  hundred  dollars'  worth 
of  personal  property. 

9.  That  in  January,  1888,  plaintiffs  instituted  this  action 
in  this  Court  for  the  recovery  of  said  mule,  and  seized  him 
bv  process  of  claim  and  deliverv  in  the  hands  of  the  Sheriff. 

Wlierefore,  the  plaintiffs  insist  that  they  have  a  right  to 
be  subrogated  to  the  rights  of  J.  T.  Ward  in  said  mule,  and 
are  the  owners  and  entitled  to  possession  of  the  same. 

The  defendant  insists  that  he  has  a  right  to  said  mule  as 
a  ]>art  of  his  personal  property  exemption,  and  denies  the 
right  of  plaintiffs  to  any  interest  in,  claim  upon,. or  right  to 
said  mule  whatever. 

The  Court  gave  judgment  in  favor  of  the  plaintiffs,  and 
the  defendant,  having  excepted,  appealed. 

Mr.  F.  A.  Woodard  (by  brief),  for  plaintifF:^. 
Mr.  J.  D.  Bardin  (by  brief),  for  defendant. 

Mekki.mox,  C.  J. — after  stating  the  case:  The  agricultural 
liens  of  the  plriintiffs  seem  to  partake  of  the  nature  of  chat- 
tel mortgages,  but  they  do  not  embrace  the  mule  in  question, 
and  we  are  unable  to  see  any  ground  upon  which  they  can 
sustain  their  claim  to  it.  Their  liens  do  embrace  the  defend- 
ant's crops,  but  as  to  the  crops  produced  upon  the  land  the 
defendant  leased  from  Ward,  they  were  subject  to  his  prior 
first  lien  as  landlord.  The  landlord,  as  to  the  land  he  let  to 
the  defendant,  had  a  first  lien    upon  the   crop  produced 
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thereon  to  secure  the  rents  and  advancements  made  by  him 
to  make  the  crop.  The  mule,  although  it  was  used  in  culti- 
vating the  crop,  was  not  necessarily,  on  that  account,  such 
an  advancement,  nor  does  it  appear  that  it  was  such.  On 
the  contrary,  it  appears  that  it  was  not  such.  It  is  expressly 
stated  that  Ward  sold  it  to  the  defendant,  retaining  the  title 
"as  security  for  the  payment  of  the  purchase  money,"  and 
this  might  be  done,  though  the  mule  was  really  an  advance- 
ment. If  it  was  intended  to  be,  and  treated  as  an  advance- 
ment to  aid  in  making  the  crop,  this  should  distinctly 
appear.  Whether  such  sale  was  valid  or  not,  the  landlord 
had  no  lien  upon  the  crop  of  his  tenant  for  the  price  of  the 
mule,  unless  it  was,  in  fact,  an  advancement,  or  he  bad  a 
mortgage  of  the  crop  to  secure  the  same.  It  does  not  appear 
that  it  was  the  former,  nor  that  he  had  such  mortgage. 
Ward  had  no  lien  on  the  crop  as  to  the  price  of  the  mule, 
and,  therefore,  no  right  to  take  so  much  of  the  crop  as  would 
suffice  to  pay  it,  and  the  defendant  had  no  right  to  pay  the 
same  with  part  of  the  crop  until  the  plaintiffs'  liens  on  it 
were  discharged.  That  the  defendant  did  so  could  not  have 
the  effect  to  put  the  title  to  the  mule  in  the  plaintiffs.  They 
had  no  such  title  acquired  by  purchase,  gift,  judgment  or 
decree  of  a  Court,  or  otherwise.  At  most,  they  had  only  an 
equitable  right;  and  if  it  be  granted  that  they  might  follow 
the  crop,  as  contended  by  their  counsel,  this  is  not  an  action 
for  that  purpose,  but  for  the  purpose  of  recovering  the  mule, 
specifically,  as  their  property. 

There  is  error.     The  judgment  must  be  set  aside,  and 
judgment  entered  for  the  defendant. 

Error. 
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L.  GREEN  et  al.  v.  HENRY  SHERROD. 

Deed — Redemption  Clause — Mortgage. 

A  deed  absolute  on  its  face,  but  intended  as  a  mortgage,  cannot  operate 
as  such  unless  it  is  alleged  and  proved  that  the  clause  of  redemp- 
tion was  omitted  by  reason  of  ignorance,  mistake,  fraud  or  undue 
advantage. 

This  was  a  civil  action,  tried  before  Connor^  J.,  at  April 
Term,  1889,  of  the  Superior  Court  of  Franklin  County. 

The  following  issue  was,  by  consent,  submitted  to  the  jury: 
"Was  the  deed  set  out  in  the  complaint  intended  as  a  mort- 
gage. If  so,  was  clause  for  redemption  omitted  by  mistake 
of  the  draftsman  ? 

The  defendant  introduced  B  F.  Bullock,  who,  after  being 
sworn,  testified :  "  I  wrote  the  deed  from  defendant  to  Green 
&  Ryland  during  the  year  1875;  a  note  was  executed  by 
defendant  to  the  grantee  about  the  time  the  deed  was  made; 
the  debt  had  been  contracted  before  then ;  to  secure  a  .certain 
portion  of  this  note,  defendant  agreed  to  convey  to  them  a 
house  and  lot  in  Franklinton,  with  the  understanding  that 
when  the  debt  was  paid  they  were  to  let  him  redeem  the 
property  and  reconvey  to  him ;  I  wrote  the  deed  from  Green 
&  Ryland  to  W.  W.  Green ;  I  told  him  that  the  deed  was  abso- 
lute on  its  face,  but  was  intended  as  a  mortgage  to  secure  a 
debt." 

This  being  the  entire  evidence,  the  plaintiff  requested  the 
Court  to  instruct  the  jury  that  they  should  answer  the  issue 
in  the  negative.  The  Court  so  instructed  the  jury  and  ver- 
dict was  rendered  accordingly.  Defendant  excepted  and 
appealed. 

Mr,  C.  M.  Cooke,  for  plaintifiFs. 

Mr.  N.  Y.  GuUey  (by  brief),  for  defendant. 
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Avery,  J. — after  stating  the  facts:  In  Norrts  v.  McLam^ 
104  N.  C,  159,  Justice  Shepherd,  delivering  the  opinion  of 
the  Court,  says:  *'It  is  well  settled,  that  in  order  to  convert 
a  deed,  absolute  on  its  face,  into  a  mortgage,  it  must  be 
alleged,  and  of  course  proved,  that  the  clause  of  redemption 
was  omitted  by  reason  of  ignorance,  mistake,  fraud,  or  undue 
advantage."     Egerton  v.  Joms^  102  N.  C,  278. 

There  is  no  error.  Affirmed. 


*\V.  (i.  BLOW  et  al.  v.  ROBERT  VAUGHAN  et  al. 

Deed — Description  of  Land — Evidence. 

1.  Where  the  description  in  a  cMv/ offered  to  show  title  was  **  fifty  acres 

of  land  lying  in  the  county  of  Heitford  and  bounded  as  follows: 
By  the  lands  of  John  H.  Li  verm  an,  John  P.  Li  verm  an  and  Isaac 
J.  Snipes '' :  Held,  that  the  language  left  open  for  explanation  by 
parol  proof  only  the  (juestion  whether  there  was  a  tract  of  land 
in  Hertford  County  containing  fifty  acres,  and  so  bounded  by  the 
lands  of  the  three  persons  named,  as  to  separate  it  from  other  tracts 
and  indicate  its  limits  with  reasonable  certainty. 

2.  In  the  complaint  filed  the  land  was  described  as  **ad joining  the  lands 

of  John  P.  Liverman,  John  H.  Liverman  and  Isaac  J.  Snipes,  and 
containing  fifty  acres:  Held,  that  the  description  in  the  complaint 
was  too  vague  to  be  explained  by  parol  testimony,  and  if  the 
transcript  was  correctly  copied  in  the  complaint,  the  action 
might  have  been  dismi-sed  for  failure  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  or  after  the  evidence  was  heard  the 
jury  might  have  been  told  that  there  was  a  fatal  varience  between 
the  allegations  and  the  proof. 

3.  A  deed  that  contains  no  de^criptiv^   word  or  phrase  sufficient,  with 

the  aid  of  competent  extrinsic  testimony,  to  identify  and  determine 
all  of  its  boundary  lines,  will  not  pass  any  estate  to  the  bargainee 
therein  named. 


*  H6«id  notes  by  Avkky,  J. 
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4.  The  test  of  the  admissibility  of  evidence  dehors  the  deed  is  involved 

in  the  question  whether  it  tends  to  explain  some  descriptive 
word  or  expression  contained  in  it,  as  to  show  that  such  phrase- 
ology, otherwise  of  doubtful  import,  contains  in  itself,  with  such 
explanation,  an  identification  of  the  land  conveyed.  The  rule  is 
founded  on  the  maxim,  **7d  certiun  est  quod  certum  reddi 
potest.''' 

5.  The  rule  that  the  descriptive  words  in  the  deed  must,  with  the  aid  of 

the  evidence  aliunde,  to  which  they  point,  identify  the  boundaries 
of  the  land  conveyed,  has  been  sanctioned  by  the  Courts,   not 
only  upon  the  idea  tliat  there  must  be  a  certain  subject-matter,  but» 
because  its  obsei  vance  is  essential  to  a  proper  enforcement  of  the 
statute  of  frauds. 

H.  The  sufficiency  of  descriptions  in  levies  were  made  to  depend,  in 
some  instances,  upon  the  construction  given  by  the  Courts  to  the 
statute  (Rev.  Code,  gl6.  ch.  G2),  prescribing  what  they  should 
contain,  and  hence  the  Courts  held  descriptions  in  levies  suffi- 
ciently definite  that  have  been  declared  too  vague  in  deeds  of 
conveyance. 

7.  Proof  in  this  case  that  a  tract  of  land,  containing  one  hundred 
and  twenty-five  acres  and  belonging  originally  to  John  W.  Blow, 
from  whom  the  ancestor  of  plaintiffs  claimed,  was  completely 
surrounded  and  bounded  by  the  lands  of  the  three  persons  named 
in  the  deed,  will  not  identify  the  land  which  the  deed  purports  to 
convey,  because  there  is  no  testimony  to  show  in  what  part  of  it 
the  fifty  acres  is  to  be  laid  off.  {Hinton  v.  Roach,  95  N.  C,  106, 
overruled.) 

This  was  a  civil  action,  brought  to  recover  possession  of, 
and  establish  title  to,  a  tract  of  land,  tried  at  Fall  Term, 
18S9,  of  Hertford  Superior  Court,  before  Brown,  J. 

The  land  in  controversy  was  described  in  the  complaint 
as  follows:  "Adjoining  the  lands  of  John  P.  Liverman,  John 
H.  Liverman  and  Isaac  J.  Snipes,  and  containing  fifty 
acres."  In  the  deed  offered  in  evidence  to  sliow  title  derived 
from  John  W.  Blow,  the  common  source,  in  Henry  B.  Blow 
(under  whom  plaintiffs  claim  by  descent),  the  land  is 
described  as  *'  fifty  acres  of  land  lying  in  the  county  of  Hert- 
ford and  bounded  as  follows,  bv  the  lands  of  John  P. 
Liverman,  John  H.  Liverman  and  Isaac  J.  Snipes." 
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J.  H.  Liverman  testified  :  "  The  land  described  in  the  deed 
from  John  W.  Blow  to  H.  B.  Blow  is  the  same  land  described 
in  the  complaint.  The  fifty  acres  described  in  the  complaint 
lay  in  a  corner,  and  is  called  the  Manly  tract;  it  is  not  a 
separate  piece  of  land.  John  W.  Blow  only  owned  two 
tracts — called  the  home  place  and  the  Snipes  tract — said 
to  be  125  acres,  more  or  less.  John  W.  Blow  did  not 
have  a  tract  of  land  bounded  by  John  P.  and  J.  H.  Liver- 
man  and  Isaac  J.  Snipes,  that  I  know  of;  I  don't  know 
whether  it  would  touch  all  of  them  or  not;  don't  know 
whether  this  fifty  acres  touched  Isaac  J.  Snipes  or  not;  John 
W.  Blow's  Snipes  tract  was  bounded  by  all  said  parties. 
There  was  no  separate  fifty-acre  tract;  the  fifty  acres 
described  in  the  complaint  is  a  part  of  the  Snipes  tract, 
Major  Wise  being  in  possession  thereof  This  tract  is  called 
the  Manly  tract;  it  is  part  of  the  Snipes  tract." 

Plaintiffs  rested. 

Defendants  offered  the  following  evidence: 

E  T.  Snipes  testified:  "In  1869  J.  W.  Blow  owned  the 
home  place  and  the  Snipes  land ;  did  not  own  or  possess  any 
other.  Snipes  tract  bounded,  in  part,  by  J.  P.  and  J.  H  Liv- 
erman and  I.  J.  Snipes.  The  fifty  acres  in  controversy,  I 
think,  is  part  of  the  Snipes  land.  The  said  boundaries  do 
not  especially  fit  or  designate  any  particular  part  of  the 
Snipes  tract.  The  lands  that  Henry  Blow  lived  on,  and  his 
brother  Gus,  is  part  of  the  Snipes  tract.  There  is  a  portion 
of  the  Snipes  tract  that  is  not  bounded  by  John  P.  and  John 
H.  Liverman,  or  Isaac  J  Snipes.  Henry  Blow's  house isin 
the  North-west  corner  of  the  Snipes  tract.  The  Manly  tract  is 
an  old  name  for  the  land,  but  no  particular  tract  is  called 
Manly  land.  The  residences  were  known  by  certain  names. 
Years  ago,  the  whole  was  embraced  in  one  tract,  called  the 
Snipes  tract.  The  Snipes  tract  was  composed  of  several 
tracts,  one  of  which  was  called  the  Manly  tract.  The  fifty 
acres  called  for  in  the  deed  to  Henry  Blow  could  not  be  cut 
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off  SO  as  to  be  bounded  bv  John  P.  and  J.  H.  Liverman  and 
Isaac  J.  Snipes  " 

Isaac  J.  Snipes  testified  for  plaintiffs :  "  I  owned  Snipes  tract. 
The  piece  in  dispute  was  called  the  Manly  field;  don't  know 
how  much  there  was  of  it,  or  its  boundaries;  it  was  part  of 
the  Snipes  tract;  I  convej'ed  the  whole  to  John  W.  Blow. 
The  Manly  field  touches  John  P.  Liverman  and  my  land, 
but  don't  know  whether  it  touches  John  H.  Liverman; 
known  by  that  name." 

B.  F.  Liverman  testified  for  plaintiffs:  "In  1870  the  land 
in  dispute  adjoined  John  H.  and  John  P.  Liverman  and 
Isaac  J.Snipes;  am  certain  the  fifty  acres  conveyed  to  Henry 
Blow  by  his  father  adjoined  all  three  of  those  persons,  and 
the  fifty  acres  can  be  laid  off  so  as  to  adjoin  all  three.  The 
land  that  Henry  went  into  possession  of  after  he  got  deed 
from  his  father  touched  the  two  Livermans  and  the  Isaac  J. 
Snipes  land;  I  mean  that  it  adjoined  the  land  that  Isaac  J. 
Snipes  sold  to  Reed.  Henry  Blow  went  into  possession  of 
the  land  described  in  his  deed  shortly  afttr  it  was  made, 
and  he  and  his  brothers  and  sisters  have  been  in  possession 
and  cultivated  it  ever  since,  up  to  two  or  three  years  ago.'' 

The  defendant, in  addition  to  other  instructions  asked  for, 
requested  the  Court  to  charge  the  jury  that,  if  they  believed 
the  whole  of  the  evidence,  the  plaintiflTs  could  not  recover. 

The  Court  instructed  the  jury  as  follows: 

"That  the  deed  from  John  W.  Blow  to  Henry  B.  Blow 
was  anterior  to  those  under  which  defendants  claimed,  and 
the  plaintiffs'  right  to  a  favorable  response  to  the  issues  sub- 
mitted depended  upon  the  sufficiency  of  that  deed ;  that  the 
description  in  said  deed  was  not  so  indefinite  and  uncertain 
as  to  render  it  void,  but  the  Court  had  permitted  the  intro- 
duction of  parol  testimony  to  locate  and  identify  the  land 
and  fit  the  description  to  the  land  claimed  in  the  complaint, 
if  that  could  be  done,  and  that  the  burden  of  proof  was 
upon  the  plaintiffs  to  satisfy  the  jury,  by  a  preponderance  of 
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evidence,  that  tlie  land  described  in  the  comphiint  is  the 
same  described  in  the  deed  to  Henry  Blow  from  John  \V. 
Blow,  and  if  the  jury  are  so  satisfied,  they  should  find  for 
the  plaintiffs  upon  the  first  issue,  and  if  not,  then  for  the 
defendants;  that  if  the  said  fifty  acres  could  not  be  located 
or  cut  off,  at  the  date  of  said  deed  to  Henr}'  Blow,  so  as  to 
adjoin  the  lands  of  John  P.  Liverman,  John  II.  Livernian 
and  Isaac  J.  Snipes,  then  the  plaintiffs  cannot  recover,  and 
you  should  find  the  issues  in  favor  of  the  defendants:  that 
if  the  description  in  said  deed  does  not  fit  any  {)arlicular 
piece  of  land,  then  the  plaintiffs  are  not  the  owners,  as 
alle2:ed.  If  the  fifty  acres  in  controversy  were  located  and 
agreed  u{)on  by  John  W.  Blow  at  the  time  he  made  the  deed 
to  his  son  Henry,  and  Henry  Blow  went  into  possession  and 
used  and  occupied  it  by  the  consent  and  knowledge  of  said 
John  W.  Blow,  and  such  location  adjoined  John  P.  and  John 
H.  Liverman  and  Lsaac  J.  Sni[)es,  and  accords  with  the 
description  in  the  complaint  and  deed  to  Henry  you  should 
answer  the  first  issue,  Yes.  If  the  land  <lescribed  and  con- 
veved  in  the  <lced  to  Henrv  Blow  is  the  same  land  described 
in  the  complaint,  and  the  plaintiffs  and  Henr\'  Blow  have 
been  in  j)ossession  of  the  land  described  in  the  complaint, 
under  said  deed  and  under  known  and  visible  boundaries, 
from  1870  uj)  to  three  years  before  this  suit  was  brought, 
then  you  should  answer  the  first  issue,  Yes." 

Defendants  excepte<l  to  the  entire  charge. 

The  jury  answered  the  issues  in  favor  of  the  plaintiffs. 

The  defendants  moved  for  a  new  trial,  assigning  as  errors 
the  exceptions  hereinbefore  specifically  enumerated  and  set 
forth.     Motion  overruled.     Defendants  ap{)ealed. 

Mr.  R.  B.  Peehlen,  for  plaintiffs. 

Messrs.  R.  W.  Winborne  and  E.  C.  timiih^  for  defendants. 


r 


FEBRUARY  TERM,  1890.  203 


Blow  v.  Vaughan. 


Avery,  J. — after  stating  the  facts :  The  deed  from  John  \V. 
Blow  and  wife  to  Henry  B.  Blow,  under  whom  plaintiffs  claim 
immediately,  contains  only  this  description:  "Fifty  acres  of 
land  lying  in  the  county  of  Hertford  and  bounded  as  follows, 
bv  the  lands  of  John  P.  Liverman,  John  H.  Liverman  and 
Isaac  J.  Snipes."  The  language  of  the  deed  leaves  but  one  ques- 
tion open  for  [)arol  proof.  If  the  plaintiff  could  have  shown 
that  there  was  a  tract  of  land  in  Hertford  County,  contain- 
ing fifty  acres,  and  so  bounded  by  the  lands  of  the  three 
persons  named  in  the  conveyance  as  to  separate  it  fr  m 
other  tracts  and  indicate  its  limits  with  reasonable  certaintv, 
it  was  competent  for  them  to  do  so,  but  the  deed  could  not 
have  been  made  operative  in  anv  other  wav.  Horrdl  v. 
Butkr,  92  N.  C,  20;  Allen  v.  Chambers,  4  Ired.  Eq.,  126; 
Grier  v.  Iihy7ie,  69  N.  C,  34G ;  Wharton  v.  Elbom,  S8  N.  C, 
345;  Capps  v.  Holtj  5  Jones  E(j  ,  153;  Dickens  v.  Barnes,  79 
N.  C,  490;  Hinchey  v.  Nichols  72  N.  C,  m;  President  of 
D.  ct  D  Institute  v.  Norwood,  Busb.  E(j.,  Tio;  Cox  v.  Cox,  91 
N.  C,  256;  Murdoch  v.  Anderson,  4  Jones  Eq.,  77;  Mason  v. 
Whlt€,\l  Barb.  (N.  Y.),  173. 

In  Harrison  v.  Hahn,  95  N.  ('.,  28,  the  late  Chief  Justice 
•Smith,  for  the  Court,  says:  "The  office  of  the  descriptive 
words  is  to  ascertain  and  ideidify  an  object  and  parol  proof  is 
heard,  not  to  add  to  or  enlarge  their  scope,  but  to  fit  the  descrip- 
ti^on  to  the  thing  described.  When  they  are  too  vague  to 
admit  of  this,  the  instrument  in  which  they  are  contained 
becomes  inoperative  and  void."  There  is  no  testimony 
tending  to  show  the  location  of  fifty  acres  of  land  in  Hert- 
ford County,  bounded  on  all  sides  by  the  lands  of  the  two 
Livermans  and  Snipes.  A  deed  that  contains  no  descrip- 
tive word  or  phrase  that  with  the  aid  of  competent  extrinsic 
testimony,  will  identify  and  determine  all  of  its  boundary 
lines,  will  not  pass  any  estate  in  land  to  the  bargainee  therein 
named.  In  McCormick  v.  Monroe,  1  Jones,  16,  Judge 
Pearson  says:  "This  case  (referring  to  WatJgh  v.  Richnrdsoii, 
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8  Ired.,  470)  differs  from  the  case  under  consideration  in 
that  here  the  exception  is  *two  hundred  and  fifty  acres, 
previouly  granted/  This  would  point  to  the  means  by 
which  the  description  in  the  exception  may  be  made  suflB- 
ciently  certain  to  avoid  the  objective  vagueness  by  aid  of  the 
maxim  *  Id  cerium  est,  quod  cerium  reddi  poiest.'  The  test  of 
the  admissibility  of  evidence  dehors  the  deed  is  involved  in 
the  question  whether  it  tends  to  so  explain  some  descriptive 
word  or  expression  contained  in  it,  as  to  show  that  such 
phraseology,  otherwise  of  doubtful  import,  contains  in  itself, 
with  such  explanation,  an  identification  of  the  land  con- 
veyed. The  doctrine  finds  its  support  in  the  maxim  cited 
by  Judge  Pearso.v. 

Judge  Gaston,  in  the  case  of  Massey  v.  Belisle,  2  Ired., 
170,  stated  the  principle  very  clearly  and  concisely  when 
he  said  that  "every  deed  of  conveyance  must  set  forth  a 
subject  matter,  eiihe)*  certain  in  itself  y  or  capable  of  being  reduced 
to  a  certainty,  by  a  recurrence  to  something  extrinsic  to  which  the 
deed  refers" 

The  rule  that  the  descriptive  words  in  a  deed,  with  the 
aid  of  the  evidence  aliunde,  to  which  they  point,  must,  in 
order  to  establish  the  validity,  identify  the  boundaries  of  the 
land  conveyed,  has  been  sanctioned  by  this  Court,  not  onjy 
upon  the  idea  that  there  must  be  a  certain  subject-matter  in 
the  deed,  but  because  its  observance  is  essential  to  the  proper 
enforcement  of  the  statute  of  frauds.  The  evasion  is  as  pal- 
pable and  as  dangerous  a  violation  of  the  statute  when  it  is 
accomplished  by  amending  a  void  contract,  as  ^here  the 
entire  contract  is  proven  by  parol  evidence. 

A  single  word  in  a  deed  is  sometimes  held  sufficient  to 
show  with  certainty  the  source  from  which  information  may 
be  sought  to  determine  definitely  whether  the  title  to  any 
land  rests  in  a  grantee  or  bargainee.  In  the  case  of  Mur- 
dock  V.  Anderson,  4  Jones'  Eq.,  77,  this  Court  held  that  a 
receipt  describing  land,  as  "  my  house  and  lot>  in  the  town 
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of  Hillsborough,"  was  not  a  suflBcient  memorandum,  underthe 
statute  of  frauds,  of  an  agreement  to  convey  land,  and  was 
void  because  of  the  imperfect  description.  On  the  other 
hand,  where  the  language  used  in  the  deed  to  point  out  the 
land  was,  "my  house  and  lot,  in  the  town  of  Jefferson,  Ashe 
County,  North  Carolina,"  it  was  decided  that  testimony  that 
the  grantor  had  but  one  lot  in  that  town  was  admissible 
and  fitted  the  description  to  it,  because  the  word  '^my"  with 
such  proof,  made  the  description  as  definite  as  "  the  house 
and  lot,  on  which  I  now  live."  Carson  v.  Ray,  7  Jones,  609. 
Any  lot  in  a  town  can  be  located  by  metes  and  bounds  by 
the  map  of  the  town  in  which  it  is  situate.  Davidson  v. 
Arkdge,  97  N.  C,  172. 

In  Wharton  v.  Ebom,  88  N.  C,  345,  it  was  held  that  extrinsic 
testimony  was  competent  to  locate  the  land,  because  in  addi- 
tion to  describing  it,  as  in  B  Township,  Beaufort  County, 
arijoining  the  lands  of  T.  and  H.,  containing  one  hundred 
and  fifty  acres,  it  was  decided  to  be  "  the  same  land  con- 
veyed by  John  W.  Earle  to  said  Rowland  by  deed,  dated 
May  28th,  1868,"  thus  adopting  the  more  particular  descrip- 
tion in  the  last  named  deed.  In  Broivn  v.  Coble,  76  N.  C,  391, 
the  description  of  the  land  as  **  that  John  Brown,  ancestor 
of  the  petitioner,  died  seized  of  and  possessed  of  a  tract  of 
land  in  said  county  of  Guilford,  on  the  waters  of  Stinking 

Quarter,  adjoining  the  lands  of ,"  was  held  sufficiently 

definite,  upon  the  principle  stated  in  Carson  v.  Ray,  supra. 
In  McGlawhom  v.  Worthington,  98  N.  C,  199,  where  the  deed 
purported  to  convey  "all  that  tract  of  land,  lying  in  the 
county  of  PitI,  and  Sin  o  of  North  Carolina,  and  known  as  a 
pari  of  the  John  Tripp  land,  adjoining  the  lanes  of  B.  W.  and 
otiiers,  containing  one  hundred  acres,"  it  was  held  competent 
to  locate,  by  parol  testimony,  a  tract  of  land  known  as  a  part 
of  the  John  Tripp  land,  but  the  deed  was  held  void  for 
failure  to  offer  any  evidence  sufficient  to  be  submitted  to 
the  jury  to  so  identify  the  land.    This  ruling  was  in  accord- 
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ance  with  the  principle  announced  in  Farmer  v.  BcUtSy  83 
N.  C ,  387,  which  has  been  considered  as  marking  the  extreme 
limit  to  which  the  Courts  would  go  in  fitting  ambiguous 
descriptions  to  land.  There  the  language  of  the  deed  was, 
"containing  one  hundr. d  and  ninetv-three  acres  more  or 
less,  it  being  the  mtei'est  in  two  i*hares,  adjoining  the  lands  of 
James  Barnes,  Eli  Ilobbins  and  others,"  was  declared  suffi- 
ciently definite  to  be  suscej)tible  of  explanation  by  testimony, 
to  show  that  there  was  a  tract  of  land  adjoining  the  lands 
of  the  [larties  named,  and  that  "it  was  knoxoa  an  the  one  in 
which  Williaiii  Dixon  (who  signed  the  receipt,  relied  on  as 
the  contract  of  sale,)  claimed  two  shares.  The  phraseology 
pointed,  in  that  case,  beyond  the  proof  that  the  land  had 
been  designated  as  that  claimed  by  Dixon,  to  a  partition 
proceeding,  in  which  there  was  a  possibility  of  showing  a 
record  of  more  certain  designation  of  the  boundaries.  The 
case  of  Edwards  v.  BowJen,  \)\)  N.  C,  80,  is  also  an  extreme 
one,  almost  on  the  shadow}'  line  between  definite  and  void 
descriptions.  The  land,  however,  could  be  located  with 
clearly  defined  boundaries  by  showing  that  fifty  acres  of  the 
j)art  of  the  original  Gray  Pridgen  tract  that  was  allotted  or 
conveyed  to  Patrick  Lynch  and  R.  N.  Bowden  was  situate 
on  the  east  side  of  the  road,  described  in  the  deed,  detached 
from  their  other  lands.  The  deed  could  not  be  held  void 
upon  its  face,  therefore,  when  its  {)hraseology  suggested  the 
possibility  of  locating  the  land  purporting  to  be  conveyed 
by  it  by  any  such  competent  explanatory  evidenct. 

It  was  not  insisted  on  the  argument  that  there  was  a  fatal 
variance  between  the  land  declared  for  in  the  complaint  and 
that  embraced  in  the  descriptive  clause  of  the  deed  ofl'ered 
to  show  title.  The  complaint,  as  it  appears  in  the  transcript, 
substitutes  the  word  *' adjoining"  for  "bounded  by."  lu 
Allen  V.  ChamberSy  supra,  Chief  Justice  Ruffjx  delivering 
the  opinion,  the  language  in  the  receipt,  *'a  certain  tract  of 
land,  lying  on  Flat  River,  including  Taylor  Hicks' spring- 
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house  and  lot,  adjoining  the  lands  of  Lewis,  Davies,  Womack 
and  others,"  is  declared  too  vague,  because  "  it  mentions  no 
quantity  nor  how  any  land  is  to  be  biid  off  around  the  im- 
provements of  Hicks." 

In  Hairell  v.  ButleVy  92  N.  C,  20  (Justice  Ashk  delivering 
the  opinion),  the  description  declared  too  indefinite  was,  "all 
my  interest  in  a  piect-  of  land  adjoining  the  lands  of  J.  J. 
Jordan,  Joseph  Keen  and  others."  In  Hlncheij  v.  Nichols, 
72  N.  C,  6G,  the  boundaries  set  forth  in  the  grant  were  as 
follows:  "A  tract  of  land  containing  173  acres,  lying  and 
being  in  our  county  of  Wilkes,  on  a  big  branch  of  Luke 
Lee^s  Creek,  beginning  at  or  near  the  path  that  crosses  said 
branch  that  goes  from  Crane's  to  Sutton's,  on  a  stake,  run- 
ning west  28  chains, 50  links,  to, a  white  oak  in  Miller's  line; 
then  north  60  chains  t<»  a  stake;  then  east  28  chains,  50  links, 
to  a  stake;  then  south  (iO  chains  to  the  beginning."  The 
Court  held  that  there  was  no  possible  way  of  identifying  the 
land  except  by  locating  tlie  white  oak  at  the  end  of  the  first 
line,  as  the  stakes  were  all  imaginary  point-,  unless  located 
in  the  grant  by  distance  from  some  fixed  point  or  object. 

In  Dicleiis  v.  Bainies,  supra,  this  Court  held  that  the 
deed  offered  in  evidence  did  not  "constitute  color  of  title,'' 
and  possession  under  it  was  not  adverse.  The  land  was 
described  as  '*one  tnict  of  hmd  lying  and  being  in  the 
county  aforesaid,  adj«ining  the  lands  of  A  and  B,  containing 
twentv  acres,  more  or  less." 

The  case  of  H'mion  v.  Roach  94  N.  C,  106,  is  obviously  not 
only  in  direct  conflict  with  AlUn  v.  Chamhns,  .supra ;  Horrdl  v. 
Butler,  supra;  Grier  v.  Rhyne,  supra,  and  Dickens  v.  Barnes, 
svpra,  decided  previously,  but  with  the  subsequent  case  of 
McGlaxvhom  v.  Worth ington,  supra.  There,  the  des'ription 
was  "a  certain  tract  in  N.  township,  adjoining  the  lands  of 
H.,  S.  and  others,  said  to  contain  37  J  acres."  To  show  that  the 
opinion  in  that  cise  {Hinton  v.  Roach)  was  inadvertent,  not 
only  because  it  is  irreconcilable  with  previous  an<l  subse- 
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quent  adjudications  of  this  Court,  but  because  it  is  not  in 
accordance  with  the  reasons  by  which  the  Court  was  guided 
in  reaching  its  conclusions  in  many  cases  that  we  have  cited, 
we  reproduce  the  reasoning  of  the  same  learned  Justice  in 
Howell  V.  Bxiilir,  where  the  descriptive  clause  was  almost 
identical  with  that  in  Hinton  v.  Roach,  the  only  difference 
being  in  favor  of  the  suflBciency  of  the  former,  in  that  it 
pointed,  by  the  use  of  the  words  "my  interest"  to  the  possi- 
bility of  offering  evidence  admissible  under  the  rule  laid 
down  in  Carson  v.  Ray  and  Farmer  v.  Batts.  The  Court  say 
(in  Harrell  v.  BiUler):  "In  Kea  v.  Robeson,  5  Ired.  Eq.,  373^ 
it  was  held  that  when  a  deed  fails  to  describe  the  subject 
matter  of  a  conveyance  so  as  to  denote  upon  the  face  of  the 
instrument  what  it  is  in  particular,  it  is  totally  inoperative 
unless  it  contains  a  reference  to  something  which  renders  it 
certain.  The  want  of  such  a  description  in  a  deed  is  a 
defect  which  renders  it  totally  defective.  There  is  nothing 
on  the  face  of  this  deed  by  which  the  land  sought  to  be 
conveyed  can  be  identified ;  nor  is  there  any  reference  to 
anything  which  renders  it  certain.  The  fact  that  it  i» 
described  as  adjoining  the  lands  of  J.  J.  Jordan,  Joseph  Keen  and 
others  cannot  have  that  effect,  for  that  description  applies  to  one 
tract  as  well  as  another  that  adjoins  those  lands.  It  might,  accord- 
ing to  the  description,  lie  as  well  on  one  side  as  the  other  of  the 
lands  belonging  to  those  persons."  The  ruling  seems  to  have 
originated  in  a  misinterpretation  of  the  reason  on  which  the 
decision  in  Farmer  v,  Batis  rested,  in  that  unusual  and 
unauthorized  significance  was  given  to  the  words  "and 
others,"  whereas,  in  AIcGlawhorn  v.  Worthington,  the  Court 
placed  the  proper  construction  upon  the  principle  announced 
in  that  case  by  holding  that  the  testimony  would  have  been 
competent  if  oflered  to  show  the  location  of  a  tract  of  land 
"kno^n  as  a  part  of  the  John  Tripp  land."  Nor  does  the 
fact  that  the  supposed  number  of  acres  is  given  distinguish 
Hinton  v.  Roach  from  any  of  those  cases  where  the  holding 
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of  the  Court  is  irreconcilable  with  the  opinion  in  that  case, 
except  Harrell  v.  Butler. 

The  syllabus  in  Kitchen  v.  Herring,  7  Ired.  Eq.,  190,  is  mis- 
leading, for  while  the  description  given  in  the  receipt  was, 
'•  lying  on  the  South  side  of  Black  River,  adjoining  lands  of 
William  HoflFord  and  Martial,"  it  is  clear  that  Pridgen  could 
be  compelled  by  the  Court  to  convey  to  Kitchen  by  invok- 
ing the  aid  of  a  principle  very  different  from  a  declaration 
that  the  descriptive  words  in  the  receipt  were  sufficiently 
definite.  The  receipt  was  evidence  that  Kitchen  paid  the 
purchase- money  for  the  land  to  Pridgen.  It  was  admitted 
that  Pridgen  took  a  conveyance  for  Herring  in  January  fol- 
lowing to  himself  for  the  very  land  fur  which  Kitchen  had 
advanced  the  purchase-money.  If  this  fact  had  not  been 
admitted,  it  would  have  been  competent  for  Kitchen  to 
prove  it,  and  thereby  establish  a  parol  trust  and  show  his 
right  to  demand  a  conveyance  from  Pridgen,  who  bought 
with  liis  money.  There  is,  therefore,  no  difficulty  in  recon- 
ciling the  conclusion  in  Kitchen  v.  Herring  with  the  rule  so 
clearly  stated  by  the  same  Judge  (Peakson)  in  McCoimick  v. 
MtmroCf  supra. 

The  complaint  may  have  been  amended  or  incorrectly 
copied,  and  we  will  not,  therefore,  ex  mero  motUy  dismiss  the 
action,  because  we  hold  that  the  words,  "adjoining  the  lands 
of  John  P.  Liverman,  John  H.  Liverman  and  Isaac  J.  Snipes, 
and  containing  fifty  acres"  (in  paragraph  five  of  the  com- 
plaint), do  not  describe  any  land  so  definitely  as  to  give  the 
plaintiffs  a  standing  in  Court,  nor  on  the  ground  that  after 
the  evidence  was  heard  there  was  a  fatal  variance  between 
the  allegation  and  the  proof.  Alleii  v.  Chambers,  mpra; 
Tucker  v.  Baker,  86  N.  C,  1;  Kuowles  v.  Railroad  Co.,  102  N. 
C,  62.    The  point  was  not  made,  as  it  might  have  been. 

The  fact  that  the  Court  has  sustained  several  levies  upon 
lands  upon  Justices'  judgments  where  the  description  was 
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such  as  has  been  hekl  insufficient  in  deeds,  may  be  recou- 
ciled  with  the  rule  we  have  laid  down,  when  w^e  remember 
that  their  validity  was  made  to  depend,  not  on  the  principles 
we  have  discussed  (the  common  law  requisites  of  a  deed  on 
the  statute  of  frauds\  but  upon  the  construction  of  the  law 
prescribing  how  levies  should  be  made.  Section  1(»,  ch.  02, 
Revised  Code,  required  the  officer  on  his  return  on  a  Justice's 
judgment  to  set  forth  on  the  execution  "what  lands  and 
tenements  he  has  levied  on,  where  situate,  on  what  water- 
course, and  what  land  it  adjoins"  This  Court  held  in  ITard 
V.  Sanders,  6  Ired.  382  (citing  with  ai>proval  Smith  v.  Lou\  2 
Ired.,  457,  and  Blanchard  v.  Blanchard,  3  Ired.,  105),  that  the 
levy  would  be  sustained  if  the  "description  was  equivalent 
to  that  prescribed"  in  the  statute.  In  HUliardw  Philiips, SI 
N.  C,  99,  extrinsic  testimony  to  fit  the  description  given  iu 
the  deed,  which  was  the  same  as  ihe  levy,  seems  to  have 
been  admitted  to  identifv  the  tract  of  land  on  which  the 
defendant  in  execution  lived.  The  language,  ^'the  land  of 
ihe  dejeiidani  in  the  covnty  of  Vltntliam,  on  the  wattrs  of  Tyson 
Creek,  adjoining  the  lands  of  Bryant  Burroughs  and  others, 
containing  two  hundred  acres  more  or  less,"  seems  to  have 
been  construed  like  **mv  lot  in  tlie  town  of  Jefferson  "  iu 
Carson  v.  Ray,  to  mean  the  land  on  wliich  the  defendant  lived, 
and  it  was,  therefore,  held  competent  to  show  that  he  had 
but  one  tract  of  land,  that  on  which  he  lived  on  Tvson  Creek 
in  Chatham  Countv.  In  the  extreme  case  of  Harrison  v. 
Hahn,  95  X.  C,  28,  a  levy  was  held  void  because  of  uncer- 
.tainty  in  the  description 

But  it  was  insisted  that  one  of  the  witnesses  testified  that 
the  Snipes  tract  of  one  hundred  and  twenty-five  acres  (which 
belonged  originally  to  John  W.  Blow)  was  completely  sur- 
rounded and  bounded  by  the  lands  of  the  persons  named  in 
the  deed.  Granting  that  to  be  true,  we  still  encounter  the 
insurmountable    difficulty   that    there   is  nothing    in  the 
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descriptive  clause  from  which  we  can  identify  the  particular 

fifty  acres  of  that  tract  conveyed   by  the  plaintiffs*  deed. 

Grier  v  Rhyne,  ()9  N.  C,  346. 

For  the  error  pointed  out  the  defendant  is  entitled  to  a 

new  trial. 

Error. 


ETHERTON  WILSON  et  al.  v.  HAYWOOD  JOHNSON. 

Deed — Description  of  Land. 

Where  two  tracts  of  land  were  described  in  a  SheriflTs  deed  as  follows: 
'*  1st,  a  certain  tract  of  land  in  aforesaid  county,  adjoining  the 
lands  of  J.  R.  Conner  and  others,  containing  fifty  acres,  more  or 
less;  2d,  a  certain  tract  of  land  in  aforesaid  county,  adjoining  the 
lands  of  J.  B.  Spivey  and  others,  containing  twenty-five  acres, 
more  or  leas":  Held,  that  both  descriptions  were  too  vague  and 
indefinite  to  be  aided  by  parol  proof. 

<For  a  discussion  of  the  principles  governing  this  case,  see  Blow  v. 
Vaiighan,  ante,) 

This  was  a  civil  action  for  the  recovery  of  land,  tried  at 
the  Fall  Term,  1889,  of  Bkrtik  Superior  Court,  before  Moni- 
gomeryy  J. 

To  show  title,  the  plaintiff  offered  in  evidence  a  deed  from 
E.  R.  Outlaw,  Sheriff  of  Bertie  County,  to  John  Wilson  and 
Etherton  Wilson  (the  plaintiffs),  which,  after  the  usual  reci- 
tations as  to  levy  and  sale  under  execution,  contained  only 
the  following  description  of  the  land: 

"1st  A  certain  tract  of  land  in  aforesaid  county,  adjoin- 
ing the  lands  of  J.  R.  Conner  and  others,  containing  fifty 
acres,  more  or  less. 

"2d.  A  certain  tract  of  land  in  aforesaid  county,  adjoin- 
ing the  lands  of  J.  B.  Spivey  and  others,  containing  twenty- 
five  acres,  more  or  less." 
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The  defendant  objected  to  the  introduction  of  this  deed, 
which  objection  was  overruled,  and  defendant  excepted. 

Subsequently  the  plaintiffs  introduced  one  Ashbell,  to 
show  that  the  land  described  in  the  deed  was  the  same 
described  in  the  complaint,  and  to  identify  it.  The  defend- 
ant objected  to  the  testimony  on  the  ground  that  the  descrip- 
tion was  too  vague  and  indefinite  to  be  aided  by  parol  testi- 
mony. The  Court  allowed  the  witness  to  testify.  The 
defendant  excepted.  Whereupon  witness  testified  that  he 
knew  the  land,  and  identified  it  ae  the  same. 

There  was  a  verdict  and  judgment  for  plaintiffs,  and  the 
defendant  appealed. 

Mr.  R.  B.  Peebles,  for  plaintiffs. 

MesHTS.  Winston  &  Williams  filed  a  brief  for  defendant. 

Avery,  J. — after  stating  the  facts:  It  is  conceded  that  the 
plaintiffs  cannot  recover  unless  they  can  show  the  bounda- 
ries and  location  of  the  land  that  the  Sheriff's  deed  purports 
to  convey. 

We  have  held  at  this  term,  in  Blow  v.  Vaughan,  ante,  that 

a  description,  substantially  the  same  as  that  contained  in 

said  deed,  was  too  vague  and  indefinite  to  be  aided  by  parol 

proof,  and  it  is  unnecessary  to  reiterate  the  reasons  that  led 

us  to  that  conclusion.     There  was  error  in  the  admission  of 

the  testimony  to  identify  the  land,  and  there  must  be  a  new 

trial. 

Error. 
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WILLIAM  A8HEB  v.  CHARLES  REIZENSTEIN,  Adminifltrator  of 

A.  HAHN  et  al. 

Trover — Former  Action — Jurisdiction, 

1.  An  unsatisfied  judgment  in  an  action  of  claim  and  delivery  is  no  bar 

to  a  subsequent  action  between  the  same  parties  for  damages  for 
the  conversion  of  the  property  in  controversy. 

2.  Where  the  plaintiff,  who  had  recovered  judgment  in  an  action  of 

claim  and  delivery  (in  which  he  was  defendant)  for  the  return  of 
the  property,  but  the  same  had  not  been  returned,  thereafter 
brought  suit  against  the  plaintiff  in  such  action  for  damages  for 
the  conversion  of  the  property:  Held,  that  he  was  entitled  to 
recover. 

3.  The  Superior  Court  has  jurisdiction  of  an  action  for  damages  for  the 

conversion  of  property  where  the  amount  claimed  is  one  hundred 
and  twenty  five  dollars. 

(Davis,  J.,  dissented.) 

Civil  action,  tried  at  Spring  Term,  1888,  of  Cravkn 
Superior  Court,  before  Graves^  J. 

This  was  an  action  to  recover  one  hundred  and  twenty- 
five  dollars  damages  for  the  alleged  conversion  of  a  horse. 
It  was  admitted  that  an  action  of  claim  and  delivery  had 
been  instituted  by  A.  Hahn,  the  intestate  of  the  defendant, 
against  the  plaintiff  in  this  action,  for  the  horse  in  contro- 
versy, before  a  Justice  of  the  Peace,  and  that  the  horse  was 
delivered  to  the  said  Hahn,  said  Asher  having  filed  no 
replevin  bond  in  said  action;  that  Asher,  the  defendant  in 
said  action  obtained  judgment,  but  no  judgment  was  ren- 
dered against  Hahn,  or  the  sureties  on  his  bond,  for  the  value 
of  the  horse  in  case  a  delivery  was  not  made. 

On  the  trial  of  this  action  the  plaintiff  Asher  offered  to 
prove  that  after  said  judgment  was  rendered,  and  before  this 
action  was  commenced,  the  said  Hahn  had  disposed  of  the 
horse  to  a  stranger. 
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His  Honor  having  intimated  an  opinion  that,  upon  the 
admission  of  the  judgment  before  the  Justice  of  the  Peace, 
the  plaintiff  could  not  maintain  this  action,  the  plaintiff 
submitted  to  a  nonsuit,  and  appealed. 

Mr,  W,  W.  Clark,  for  plaintiff. 
Mr,  Clement  Manly;  for  defendants. 

Mkkrimon,  C.  J.:  It  is  stated  in  the  case  settled  on  appeal 
that  this  action  was  brought  to  recover  $125  **for  the  con- 
version of  a  horse."  It  is  alleged  in  the  complaint  that  the 
horse  specified  therein  was  the  property  and  in  the  possession 
of  the  plaintiff;  that  '*  the  defendants  unlawfully  took  posses- 
sion of  said  horse  and  converted  him  to  their  own  use";  that 
he  was  "worth  the  sum  of  one  hundred  and  twenty-five  dol- 
lars," and  judgment  for  the  same  is  demanded  as  damages. 

The  answer  denies  the  material  allegations  of  the  complaint, 
and  the  defendant  relies  for  defence  upon  the  admitted  facts 
that,  in  1885,  the  present  defendant  brought  his  action  in  the 
Court  of  a  Justice  of  the  Peace  against  the  present  plaintiff 
to  recover  possession  of  the  horse  mentioned  above,  and 
availed  himself  of  the  provisional  remedy  of  claim  and 
delivery,  by  virtue  of  which  the  horse  was  delivered  to  the 
plaintiff  in  that  action.  It  was  adjudged  therein  that  the 
horse  was  not  the  property  of  the  plaintiff,  but  that  of  the 
defendant,  the  present  .plaintiff.  There  was  no  intiuiry  as  to 
the  value  of  the  horse,  nor  judgment  upon  the  undertaking 
for  the  return  of  the  same  in  that  action,  &c.,  as  prescribed 
and  allow^ed  by  the  statute  (The  Code,  §§324,  431).  No  exe- 
cution was  issued  upon  such  judgment. 

On  the  trial  the  plaintiff  offered  to  prove  thatafter  the  judg- 
ment mentioned  above,  and  before  the  commencement  of  this 
action,  the  defendant,  "A.  Hahn,  had  disposed  of  said  horse 
to  a  stranger."  The  Court  intimated  the  opinion  that  the 
plaintiff  could  not  maintain  this  action.     Thereupon,  the 
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plaintiff  suffered  a  judgment  of  nonsuit,  and,  having  ex- 
cepted, appealed. 

It  does  not  appear  with  certainty,  as  it  should  do,  what 
the  proceedings  were  in  the  action  before  the  Justice  of  the 
Peace.  It  seems  that  the  Court  gave  judgment  that  the 
horse  be  returned  to  the  defendant  therein,  the  present 
plaintiff,  without  inquiry  as  to  its  value,  and  gave  no  judg- 
ment upon  the  undertaking  given  by  the  plaintiff  in  that 
action  as  required  by  the  statute  {The  Code^  §§324,  431). 
Regularly,  such  inquiry  should  be  made  and  judgment 
given  in  favor  of  the  party  entitled  to  have  the  property  in 
controversy,  if  he  should  demand  it,  but  he  might  decline 
to  ask  for  and  waive  his  right  to  have  such  inquiry  and 
judgment.  The  statute  provides,  as  to  recovery  of  personal 
property,  that  "judgment  for  the  plaintiff  may  be  for  the 
possession,  or  for  the  recovery  of  possession,  or  for  the  value 
thereof,  in  case  a  delivery  cannot  be  had,  and  the  damages 
for  the  detention.  If  the  property  has  been  delivered  to  the 
plaintiff,  and  the  defendant  claims  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  a  return  of  the  property, 
or  for  the  value  thereof,  in  case  a  return  cannot  be  had,  and 
damages  for  taking  and  withholding  the  same."  In  the  case 
referred  to,  the  defendant  was  content  to  have  judgment  for 
the  return  of  the  property.  The  judgment  given  was  final, 
and,  so  far  as  appears,  the  Court  could  not  take  any  further 
steps  in  the  action,  unless  simply  to  grant  execution  ;  it  could 
not  re-open  the  case,  make  inquiry  as  to  the  value  of  the 
horse,  and  give  judgment  for  damages,  and  do  other  things 
that  might  have  been  done  in  apt  time,  observing  proper 
methods. 

It  seems  that  the  Court  below  founded  its  opinion  on  the 
supposed  ground  that  the  present  plaintiff  could  have  had 
adequate  remedy  in  the  action  before  the  Justice  of  the 
Peace,  and,  therefore,  he  cannot  maintain  this  action.     If  he 
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could  have  had  such  remedy,  then  the  conclusion  would  be 
correct.  A  party  cannot  maintain  an  action  when  he  might 
have  the  same  remedy  in  a  pending  action  to  which  he  is  a 
party,  if  he  is  bound  to  assert  his  remedy  there.  But  we 
are  of  opinion  that  the  plaintiff  was  not  bound  to  seek  his 
remedy  in  the  action  referred  to,  because — first,  it  was  ended, 
there  was  a  final  judgment  in  it;  secondly,  that  was  an 
action  to  recover  possession  of  the  property  in  which  the 
defendant  therein  (the  present  plaintiff)  could  have  only 
such  remedy  as  allowed  in  such  an  action ;  thirdly,  the  cause 
of  action  alleged  in  this  action  is  different  in  its  nature,  and 
the  purpose  of  the  action  is  different  from  that  to  recover 
possession  of  the  property;  and  fourthly,  the  cause  of  action 
now  alleged  arose  after  the  judgment  in  the  former  action. 
The  cause  of  action  alleged  in  this  action  is  the  tortious 
conversion  of  the  plaintiff's  horse,  and  he  demands  judgment 
for  damages  occasioned  thereby. 

This  case  is,  in  several  respects,  very  like  Woody  v.  Jordan, 
69  N.  C,  189,  in  which  the  Court  held  that  a  judgment  in 
an  action  brought  to  recover  certain  personal  property,  spe- 
cifically, is  no  bar  to  a  subsequent  action  between  the  same 
parties  seeking  to  recover  damages  for  the  taking  and  con- 
version of  such  prof)erty.  In  that  case,  as  in  this,  it  was 
contended,  among  other  things,  that  the  plaintiff's  remedy 
was  in  the  former  action.  The  Court  said  that,  "as  to  the 
first  view,  a  mere  inspection  of  this  record  is  sufficient  to 
show  that,  as  a  matter  of  fact,  the  judgment  did  not  decide 
upon  the  present  cause  of  action.  In  this  action,  the  thing 
claimed  is  damages  for  the  taking  and  conversion  of  the 
property,  whereas  in  that  the  judgment  was  only  for  the 
taking  and  detention."  The  distinction  thus  pointed  out  is 
applicable  here.  Even  if  the  present  plaintiff  might  have 
pleaded  a  counter-claim  in  the  former  action  as  to  the  present 
cause  of  action,  he  was  not  bound  to  do  so.     As  to  it,  he 
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might  ordinarily  bring  his  own  independent  action.  Woody 
V.  Jordariy  supra;  Francis  v.  Edwards,  77  N.  C,  271;  McClena- 
han  V.  Gotten,  83  N.  C,  332;  Gregory  v.  Hobbs,  93  N.  C,  1; 
Kramer  v.  Eledric  Light  Co.,  95  N.  C,  277. 

It  was  contended  on  the  argument  here  that  the  complaint 
shows  upon  its  face  that  the  plaintiff  intends  to  waive  the 
tortious  conversion  and  sue  for  the  price  realized  by  the 
defendant  for  the  horse;  that,  in  that  case,  the  Court  of  a 
Justice  of  the  Peace  would  have  exclusive  original  jurisdic- 
tion, and,  therefore,  this  action  must  be  dismissed.  This 
contention  is  unfounded.  The  complaint  alleges  a  conver- 
sion of  the  property,  and  demands  judgment  for  damages. 
It  is  not  alleged  that  the  defendant  sold  the  horse  and  real- 
ized one  hundred  and  twenty-five  dollars  for  him.  It  is 
simply  alleged  that  he  is  worth  that  sum,  and,  in  effect,  that 
it  was  the  measure — the  amount  of  damages  claimed  Bul- 
linger  v.  Marshall,  70  N.  C,  520;  Wall  v.  Williams,  91 
N.  C,  477. 

There  is  error.  The  judgment  of  nonsuit  must  be  set  nside 
and  the  case  disposed  of  according  to  law. 

Judgment  reversed. 
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WILLIAM  A.  CHEATHAM  v.  ISHAM  C.  ROWLAND. 

Arbitration  and  Aivard — Pleading — Evidence. 

1.  An  award  duly  made  upon  an  arbitration,  ami  performed,  consti- 

tutes a  good  plea  in  bar  to  a  subsequent  action  for  the  same 
cause. 

2.  W^here  the  defendant  pleads  in  bar  of  an  action  that  the  whole  cause 

of  action  alleged  in  the  complaint  has  been  the  subject  of  arbi- 
tration, and  the  award  performed,  and  also  alleges  in  his  answer 
that  he  never  had  notice  of  plaintiff's  claim  until  after  the  arbi- 
tration: Held,  that  the  answer  did  not  admit  that  the  plaintiff's 
claim  had  not  been  submitted  to  the  arbitrators,  and  that  it  was 
competent  for  defendant  to  prove  that  it  had  been  considered  and 
was  embraced  in  the  award. 

Civil  Action',  tried  at  Fall  Term,  1^89,  of  Vance  Supe- 
rior (  ourt,  before  Arwfield,  J. 

This  action  was  brought  to  recover  of  the  defendant  one- 
fourth  of  the  net  proceeds  of  sales  of  lumber  sawed  by 
plaintiff  and  the  firm  of  Cheatham  &  Rowland  at  their 
saw-mill  between  February  27,  1883,  and  January  1,  1884, 
said  saw-mill  being  then  owned  one  half  by  plaintiff,  and 
the  other  half  by  the  defendant  and  A.  F.  Cheatham,  then 
partners  as  the  firm  of  Cheatham  &  Rowland.  The  amount 
alleged  to  be  due  was  $450,  with  8  per  cent,  interest  from 
January  1,  1884,  till  paid ;  also  for  one-half  of  the  proceeds  of 
sale  of  a  house  at  said  mill  sold  by  defendant  January  25, 
1884,  for  $30  Plaintiff  further  claims  that  the  said  firm 
of  Cheatham  &  Rowland  dissolved  on  January  1,  1884,  and 
that  on  November  23,  188G,  partition  was  made  between 
the  members  of  said  firm  of  the  partnership  real  estate,  and 
that  on  said  last  named  date,  the  defendant  and  said  A  F. 
Cheatham  executed  a  deed  in  trust  on  their  several  shares 
of  the  partnership  real  estate,  then  divided,  to  secure  and 
pay  their  proportionate  parts  (one-half  each)  of  any  debt 
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then  owing  by  the  said  late  firm  of  Cheatham  &  Rowland, 
whether  to  plaintiff  or  any  other  person.  This  deed  is  dated 
November  23,  1886,  and  was  recorded  the  same  day,  and  is 
made  a  part  of  the  complaint. 

The  defendant  answered,  admitting  the  partnership,  but 
denying  the  debt,  and  set  up  as  a  bar  to  the  action  an  arbitra- 
tion and  award  and  the  plea  of  the  three-years'  statute  of 
limitations. 

Plaintiff  replied  that  the  subject-matter  of  this  action  was 
not  considered  nor  passed  u[)on  by  said  arbitrators,  and  that 
the  deed  in  trust  made  a  part  of  the  complaint  was  executed 
by  defendant  at,  and  immediately  after,  the  payment  to 
plaintiff  by  defendant  of  the  amount  awarded  to  him  by 
said  arbitrators  to  secure  the  payment  to  plaintiff  and 
defendant  of  any  and  all  sums  that  were  still  unsettled 
between  them  arising  prior  to  said  date,  November  22,  188G. 
As  to  the  plea  of  the  statute  of  limitations,  plaintiff  replied 
that  the  defendant  agreed  to  pay  said  debt  within  three 
years,  as  appears  by  the  terms  and  conditions  of  said  deed 
in  trust,  and  insisted  that  plaintiff  and  defendant,  being 
tenants  in  common  of  said  saw-mill,  the  statute  would  not 
begin  to  run  until  after  a  demand,  no  demand  having  been 
made  till  September  6,  1888. 

His  Honor  submitted  to  the  jury  the  following  issues, 
stating  that  the  burden  was  on  defendant,  and  that  if  they 
were  found  in  plaintiff's  favor  there  must  be  a  reference  to 
state  the  account: 

"  Has  there  been  an  arbitration  and  award  covering  the 
subject-matter  of  this  action  or  any  part  of  it,  and  if  any 
part  of  it,  what  part? 

'*Is  the  plaintiff's  cause  of  action,  or  any  part  of  it,  barred 
by  the  statute  of  limitations,  and  if  any  part,  what  part?" 

The  defendant  introduced  the  agreement  to  arbitiate,  and 
the  award  of  the  arbitrators,  and  then  introduced  Col.  T.  L. 
Jones,  one  of  the  arbitrators,  who  stated  that  all  matters 
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between  Cheatham  &  Rowland,  and  William  A  Cheatham, 
under  the  agreement  to  arbitrate,  had  been  passed  upon  by 
said  arbitrators,  and  that  both  plaintiff  and  defendant  were 
allowed  time  to  produce  all  claims  they  might  have,  one 
against  the  other,  and  that  copies  of  the  award  were  deliv- 
ered to  each  of  the  parties. 

Plaintiff  objected  to  this  testimony,  because,  as  he  insisted, 
it  was  admitted  in  the  answer  that  this  claim  was  not  sub- 
mitted to  nor  passed  upon  by  said  arbitrators,  and  was  never 
presented  to  defendant  till  September  6,  1888. 

His  Honor  overruled  the  .  objection.     Plaintiff  excepted. 

Defendant  introduced  a  receipt  from  plaintiff  to  defend- 
ant, showing  payment  of  certain  sums. 

Thereupon,  his  Honor  intimated  that  upon  the  evidence 
submitted,  he  should  instruct  the  jury  to  find  the  first  issue 
in  the  affirmative.  The  plaintiff,  in  deference  to  his  Honor's 
opinion,  took  a  nonsuit  and  appealed: 

Mr.  T.  T.  Hicks  filed  a  brief  for  the  plaintiff. 
No  Counsel  for  the  defendant. 

Mekrimon,  C.  J.:  The  very  purpose  of  arbitration  and 
award  is  to  settle,  conclude  and  put  an  end  to  disputes,  con- 
troversies and  litigations  as  to  matters  and  things  constitu- 
ting a  cause  or  causes  of  action  embraced  by  the  agreement 
to  submit  them  to  arbitration.  Hence,  an  award  dulv 
made,  performed  and  observed,  constitutes  a  good  plea  in 
bar  of  any  subsequent  action  for  the  same  cause.  The  law 
favors  such  amicable  method  of  adjustment  of  controversies 
and  will  uphold  and  enforce,  by  proper  means  and  methods, 
agreements  to  arbitrate,  and  awards  when  so  made.  PaUon 
V.  Baird,  7  Ired.  Eq.,  255;  Osborne  v.  Calverly  83  N.  C,  365; 
2  Greenleaf  on  Ev.,  sec.  69 ;  Kyd  on  Awards,  381. 

In  this  case  the  defendant,  in  his  answer,  pleads  in  bar  of 
the  action  that  the  whole  cause  of  action  alleged  in  the  com- 
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plaint  was,  by  the  parties  before  the  action  began,  made  the 
subject  of  arbitration;  that  the  arbitrators  selected  duly  con- 
sidered the  subject  so  submitted  to  them,  and  made  their 
award  in  such  respect,  which  the  defendant  observed  and 
performed.  It  was  not  objected  on  the  trial  that  the  agree- 
ment to  arbitrate  or  that  the  award  was  in  any  respect  insuf- 
ficient, or  that  it  was  incompetent  to  show,  by  proper  evi- 
dence, that  the  cause  of  action  was  considered  by  the  arbi- 
trators and  embraced  by  the  award,  but  it  was  contended 
that  "  it  was  admitted  in  the  answer  that  the  claim  was  not 
submitted  to  or  passed  upon  by  the  said  arbitrators,  and  was 
never  presented  to  defendant  till  September  6th,  1888."  It 
was  insisted  that  such  admission  was  conclusive  upon  the 
defendant,  and  the  Court  should  not  have  received  evidence 
to  the  contrary.  If  it  be  granted  that  this  iright  be  so,  it  is 
clear  that  the  defendant  did  not,  and  did  not  intend  to, 
make  such  admission  in  his  answer.  So  much  of  the  answer 
as  constituted  his  plea  in  bar,  alleged  directly  the  contrary. 
What  the  plaintiflf  relies  upon  as  such  admission,  is  the  sim- 
ple statement  that  after  the  arbitration  he  had  no  notice  of 
the  plaintiff's  claim,  as  made  in  opposition  to  the  award, 
until  the  time  mentioned.  This  seems  to  us  to  be  the  plain 
meaning  of  what  is  said  in  the  answer,  taken  in  connection 
with  the  plea  in  bar.  The  language  used  is:  "He  further 
charges  that  although  there  had  been  a  settlement  of  these 
matters  (referring  to  the  arbitration  and  award),  and  that 
plaintiff  was  given  time  by  the  arbitrators  to  bring  in  all 
claims  of  every  description  he  had  against  defendant  before 
them,  defendant  never  had  any  notice  whatever  of  such 
claim  until,"  &c.  The  supposed  admission  was  inconsistent 
with  the  express  allegations  of  the  plea. 

The  agreement  to  arbitrate  was  broad  and  comprehensive, 
and  it  was  not  contended  that  it  did  not  embrace  the  cause 
of  action  alleged  in  the  complaint.  It  was  competent  for 
the  defendant  to  prove  that  it  was  considered  by  the  arbitra- 
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tors  and  was  embraced  by  the  award.  Osbom  v.  Calvert^ 
supra;  Brown  v.  Brovm,  4  Jones,  123;  Walker  v.  Walker,! 
Winst.,  258.  The  evidence  ])roduccd  went  directly  to  so 
prove,  and  there  was  no  evidence  to  the  contrary.  The 
Court  was  fully  warranted  in  saying  that  it  would  instruct 
the  jury  to  find  the  first  issue  in  the  aflfirmative 

If  the  i>laintifr  intended  to  make  one  or  more  breaches  of 
covenant  contained  in  the  deed  of  trust  on  the  part  of  the 
defendant  a' cause  or  causes  of  action  in  this  action,  he 
should  have  so  alleged  in  his  complaint.  No  such  cause  of 
action  is  alleged:  the  deed  of  trust  is  unnecessarily  and 
improperly  referred  to,  and  the  reference  to  it  is  merely 
redundant  matter. 

AflSrmed. 


THOMPSON  PROCTOR.  Adm'r,  v.  W.  H.  PROCTOR. 

Petition  to  Make  Heal  Assets — Plea  of  Statute  of  Liviitatiov^  by 

Heir. 


1.  In  a  proceeding  by  an  administrator  to  sell  the  lands  of  his  intestate 

to  EDake  assets,  the  heir  can  plead  the  statute  of  limitations  to  such 
claims  of  creditors  as  have  not  been  reduced  to  judgment  against 
the  administrator.  The  heir  is  bound  by  such  judgment,  unless 
he  can  show  that  it  was  obtained  by  collusive  fraud. 

2.  Where  in  such  proceeding  the  defendant  (heir)  pleaded  that  *'  if  there 

is  any  indebtedness  outstanding  against  the  estate  of  plaintiffs 
intestate,  the  same  is  barred  by  the  statute  of  limitations'"  {The 
Code,  ^  158,  par.  2),  **  and  the  said  statute  of  limitations  is  hereby 
pleaded  against  the  collection  of  said  claims:  Held^  that  although 
the  plea  is  indefinite  and  unsatisfactory,  it  was  the  duty  of  the 
Court  below  to  have  considered  and  determined  it,  and  a  failure 
to  do  so  is  error. 
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Pktitiox  to  make  real  estate  assets,  tried  before  Graves,  ./., 
at  Spring  Term,  1889,  of  Edoecombk  Superior  Court,  upon 
appeal  from  the  Clerk. 

It  appears  that  L.  D.  Proctor  died  intestate  in  Il877,  and 
that  on  the  first  of  May,  1878,  the  plaintiff  was  appointed 
administrator  of  his  estate,  and  he  brings  this  special  pro- 
ceeding to  obtain  a  license  to  sell  lands  of  his  intestate  to 
make  assets  to  pay  the  debts  of  the  latter.  The  defendant 
appellant,  one  of  the  heirs  at  law  of  the  intestate,  in  his 
answer  to  the  petition,  denies  that  the  personal  assets  that 
have  come  and  ought  to  have  come  into  the  hands  of  the 
plaintiff  are  insufficient  to  pay  t])e  debts  of  his  intestate,  and 
he  pleads  specially,  **that  if  there  is  any  indebtedness  out- 
standing against  the  estate  of  plaintiff's  intestate,  that  the 
same  is  barred  by  the  statute  of  limitations  {The  Code,  §§  153, 
par.  2,  155  and  §  142/),  and  the  said  statute  of  limitations  is 
hereby  pleaded  against  the  collection  of  said  claims." 

It  seems  also  that  the  appellant  intended  to  plead,  and 
was  treated  as  pleading,  perhaps  before  the  referee,  any  stat- 
ute of  limitation  applicable  to  such  debts,  whether  notes, 
single  bonds  or  judgments,  as  were  preferred  against  the 
administrator,  whether  the  latter  pleaded  such  statute  or  not, 
and  as  to  debts  admitted  by  him,  as  to  which  he  did  not 
plead  such  statute,  although  he  might  have  done  so  success- 
fully, but  allowed  judgments  to  go  against  him. 

One  debt  presented  against  the  administrator  was  the 
single  bond  of  his  intestate,  made  to  P.  G.  Foster  for  $78/)2, 
dated  and  due  the  1st  of  September,  1855,  and  there  were 
other  like  bonds — one  made  in  1870  The  plaintiff  did  not 
plead  the  statute  of  limitation  or  payment  against  any  of 
these  debts,  but  suffered  judgment  to  go  against  him  in  the 
Court  of  a  Justice  of  the  Peace.  In  the  course  of  the  special 
proceeding,  there  was  an  order  of  reference  directing  an 
account  to  be  taken  and  stated,  and,  before  the  referee,  the 
appellant  insisted  that  the  debts  above  referred   to  were 


224  IN  THE  SUPREME  COURT. 


Proctor  v.  Proctor. 


barred  by  the  statute  of  limitations,  or,  under  the  statute  of 
presumption,  they  were  presumed  to  be  i)aid.  One  of  the 
judgments  referred  to  above  was  given  after  this  special 
proceeding  began,  and  after  the  appellant  had  filed  his 
answer  to  the  petition.  The  referee  took  evidence,  found  the 
facts  and  law,  stated  an  account  and  made  his  report  of  the 
whole  to  the  Court.  The  appellant  filed  numerous  excep- 
tions to  the  findings  of  fact  and  law  by  the  referee,  which 
the  Court  overruled  and  gave  judgment  in  favor  of  the 
plaintiff,  from  which  the  complaining  defendant  appealed. 

Mr.  John  L.  BridgerSy  for  plaintiff. 

Mr.  G.  M.  T.  Fountain  (Messrs.  Norfleet  &  Siaton  filed  a 
brief);  for  defendant. 

Merrimon,  C.  J. — after  stating  the  facts:  It  is  expressly 
decided  that  the  heir  mjiy  plead  the  statute  of  limitations 
against  a  debt  of  the  ancestor  not  reduced  to  judgment 
against  the  administrator  in  a  special  proceeding  of  the  lat- 
ter to  obtain  a  license  to  sell  the  descended  lands  to  make 
assets  to  pay  debts  of  the  intestate.  Bevers  v.  Parky  88  N.  C, 
456.  In  that  case,  it  was  left  an  open  question,  "  How  far 
the  heir  may  be  bound  by  a  valid  subsisting  judgment 
against  the  administrator,  or  to  what  extent  he  may  contest 
the  validity  of  the  demand  upon  which  it  is  founded."  The 
question  thus  left  open  was  considered  and  settled  in  ^eer 
V.  James,  94  N.  C,  417.  In  this  case,  Bevers  v.  Park,  supra, 
is  referred  to  and  commented  upon,  not  disapprovingly,  but 
the  Court  declined  to  enlarge  its  scope  so  as  to  allow  the  heir 
to  plead  the  statute  of  limitations  against  a  debt  upon  which 
the  administrator  had,  in  good  faith,  allowed  a  judgment  to 
go  against  him.  It  is  there  held  that  the  heir  is  bound  by 
the  judgment  against  the  administrator,  unless  he  can  show 
that  it  was  obtained  by  collusion  and  fraud,  and  he  is  barred 
by  it  from  setting  up  any  statutory  limitation  or  other  mat- 
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ter  which  might  have  been  pleaded  by  the  administrator  as 
a  bar  to  the  action  against  him. 

The  findings  of  fact  by  the  Court  negative  the  allegation 
of  the  appellant,  in  his  answer,  (hat  the  judgments  referred 
to  were  obtained  by  collusive  fraud.  He  could  not,  there- 
fore, avail  himself  of  the  statute  of  limitations  that  the  plain- 
tiff might  have  pleaded  against  the  notes  upon  which  such 
judgments  were  founded.  It  appears  that  the  note  on  which 
judgment  was  given  against  the  plaintiff  after  this  special 
proceeding  began  was  not  barred  by  the  statute.  Hence,  it 
is  not  necessary  to  inquire  whether  the  appellant's  plea  of 
the  statute  of  limitation  as  to  it  had  reference  to  the  begin- 
ning of  the  proceeding,  or  to  the  filing  of  his  answer,  or  the 
time  of  taking  it  into  the  account  by  the  referee.  Such 
incjuiry  is  not  material  here.  The  Court,  therefore,  decided 
properly  that  the  appellant  could  not  avail  himself  of  the 
plea  of  the  statute  of  limitations  against  the  notes  on  which 
the  judgments  were  founded,  as  the  plaintiff  might  have 
done. 

It  is  alleged  in  the  answer  that  the  plaintiff,  who  is  one 
of  the  heirs  of  his  intestate,  entered  into  an  iagreement  with 
the  defendants,  the  other  heirs,  whereby  he  obliged  himself 
to  live  upon  and  take  the  rents  of  the  land,  support  the  sur- 
viving widow  of  the  intestate,  and  pay  the  debts  of  the  latter,, 
and  that  he  had  received  rents  sufficient  to  puy  the  debts,  etc. 
Such  agreement  can  have  no  application  or  force  here.  The 
estate  must  be  administered  according  to  law.  The  credi- 
tors are  entitled  to  have  their  debts  paid  without  reference 
to  and  unaffected  by  agreements,  whether  for  convenience 
or  otherwise,  between  and  among  the  next  of  kin  and  heirs. 
The  plaintiff  in  this  proceeding  is  only  chargeable  with  such 
rents  as  he  received,  or  ought  to  have  received,  as  adminis- 
trator 

105—15 
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The  plea  of  the  statute  of  limitations  in  the  appellant's 
answer  is  not  simply  informal,  it  is  indefinite  and  unsatis- 
factory as  a  pleading.  The  purpose  seems  to  be  to  plead, 
with  appropriate  averments,  that  the  plaintiff  in  this  special 
proceeding  represents,  sues  for  and  in  behalf  of  certain  credi- 
tors of  his  intestate,  who  was  the  appellant's  ancestor;  that 
he  is  the  heir  and  real  representative  of  his  said  ancestor: 
that  such  creditors,  so  suing  through  and  by  the  plaintiff, 
have  not  brought  this  special  proceeding  against  the  appel- 
lant as  such  real  representative,  wiihin  seven  years  next 
after  the  qualification  of  the  plaintiff  as  such  administrator. 
The  plea,  if  sufficiently  pleaded,  raises  a  very  important 
question  upon  the  statute  (7Vi6  CorlCy  §  152,  par.  2).  It  maybe 
that  it  should  be  treated  as  sufficient  for  the  purpose  con- 
templated by  it.  But  it  is  not  proper  to  decide  now  that  it 
is  or  is  not  sufficient,  because  the  question  is  not  now  before 
us.  Strangely,  the  Court  below,  so  far  as  appears,  did  not 
consider  or  pass  upon  the  merits  of  this  plea,  although  it 
seems  the  appellant  ins\^ted  that  it  should  do  so.  The  Court 
may  have  been  of  opinion  that  the  appellant  could  not  avail 
himself  of  such  a  plea,  that  it  was  impertinent,  or  it  may 
have  been  confounded  with  the  like  plea  as  to  the  particular 
claims  preferred  against  the  administrator;  but,  neverthe- 
less, it  should  have  tnken  notice  of  and  disposed  of  it  by 
proper  adjudication. 

This  plea  presupposes  that  the  statute  just  cited  bars  the 
right  of  the  plaintiff  to  maintain  this  special  proceeding 
iigainst  the  appellant  for  the  benefit  of  creditors,  because 
it  was  not  brought  within  seven  years  next  after  the  quali- 
fication of  the  plaintiff  as  administrator.  As  invoked,  it 
does  not  have  reference  to  the  paiticular  claims  preferred 
against  the  administrator.  The  appellant's  counsel  insisted 
in  his  brief  that  this  Court  should  take  notice  of  the  plea 
And  decide  upon  its  pertinency  and  suflSciency.     We  cannot 
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do  so,  because  the  facts  as  to  whether  or  not  the  advertise- 
ment required  by  law  for  creditors  to  present  their  claims  to 
the  administrator  was  duly  made  are  not  found.  This  is 
material.  There  is  some  evidence  in  this  respect,  but  the 
referee  did  not  find  the  facts,  nor  did  the  Court.  Love 
V.  Ingram,  104  N.  C,  600. 

An  action  is  not  tried  and  disposed  of  until  its  whole 
merits,  as  presented  by  the  pleadings,  are  considered  and 
determined  by  the  judgment  of  the  Court.  All  the  issues  of 
fact  should  be  tried  in  some  wav  authorized  bv  law%  and  the 
law  applied  upon  the  facts  admitted  by  the  pleadings  and 
as  found.  Otherwise,  there  is  error.  Every  material  party 
has  a  right  to  have  the  action  determined  upon  the  whole 
merits,  unless,  in  some  respect  or  in  some  way,  he  has  aban- 
doned or  waived  such  right,  and  this  should  appear  by  the 
record.  There  is  error.  To  the  end  that  further  proceed- 
ings may  be  had  in  the  Court  below,  in  accordance  with  this 
opinion,  let  the  same  be  certified  to  that  Court.  It  is  so 
ordered. 

Error. 
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*D.  L.  GORE  V.  D.  L.  TOWNSEND. 

Mortgage — Application  of  Funds — Hxishand  and  Wife — 

Dower. 

1.  Where  a  wife  joined  her  husband  in  a  mortgage  convey  log  his  land, 

together  with  personal  property  belonging  to  him,  to  secure  his 
debt,  and  afterwards  the  husband  alone  executed  a  second  mort- 
gage conveying  the  same  and  other  personal  property  to  secure  a 
second  note  executed  by  him,  and  before  the  personal  property 
was  sold  directed  that  the  proceeds  of  sale  of  the  personal  property, 
except  so  much  as  should  arise  from  the  sale  of  a  mule  and  wagon 
(about  which  there  was  no  direction),  should  be  applied  to  the 
payment  of  the  debt  secured  by  the  second  mortgage:  Held,  that 
the  fund  arising  from  the  sale  of  the  mule  and  wagon  should  be 
paid  upon  the  debt  secured  by  the  first  mortgage,  in  exoneration 
of  the  wife's  inchoate  dower  interest. 

2.  The  mortgagee  cannot,  because  the  husband  failed  to  direct  the  appli- 

cation of  the  fund  arising  from  the  sale  of  the  mule  and  wagon, 
apply  it  in  discharge  of  the  debt  secured  by  the  second  mortgage, 
but  must  pay  it  on  that  secured  by  the  first  mortgage,  for  which 
the  property  is  primarily  liable,  and  in  exoneration  of  the  wife's 
dower. 

3.  The  inchoate  right  of  the  wife  to  dower  in  her  husband's  land,  under 

The  Code,  ch.  58,  has  a  present  value  as  property  depending  on 
the  ages,  health  and  habits  of  both,  and  other  circumstances  com- 
petent to  show  the  probabilities  as  to  the  length  of  life  of  each, 
and  when  she  encumbers  it  by  joining  in  a  mortgage  of  his  land 
to  secure  his  debt  she  becomes  his  surety. 

This  was  a  civil  action,  tried  before  Shipp.  J.,  at  the  P^all 
Term,  1889,  of  Robkson  Superior  Court,  and  was  brought  to 
foreclose  a  mortgage  set  out  in  the  pleadings. 

The  mortgage  was  executed  to  secure  a  note  for  $750, 
dated  19th  of  March,  1884,  and  was  made  the  same  day,  and 
in  addition  to  the  land  conveyed  therein,  which  was  the 
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individual  property  of  D.  L.  Townsend,  two  mules  and  one 
wagon  were  also  mortgaged  therein  to  secure  said  debt, 
which  was  the  individual  debt  of  said  Townsend ;  one  of  the 
mules  died  subsequently.  The  land  was  accjuired  by  D.  L. 
Townsend  in  1884,  and  he  intermarried  with  feme  defend- 
ant in  1875,  and  they  were  then,  and  have  been  ever  since, 
citizens  and  residents  of  this  State,  and  that  it  is  the  land 
on  which  they  were  living  at  the  time  they  executed  the 
mortgage,  and  on  which  they  are  now  living,  and  that 
neither  of  said  defendants  own  any  other  land  in  the  State 
of  North  Carolina. 

On  the  12th  of  March,  1887,  D.  L.  Townsend,  to  secure 
further  advances  from  plaintiff,  executed  his  note  for 
$1,119.10,  due  on  the  first  day  of  January,  1888,  and  secured 
same  by  a  mortgage  on  personal  property  therein  set  out,  of 
even  date  with  the  note,  in  which  was  included  the  mule 
and  wagon  also  conveyed  in  first  mortgage.  About  January 
1st,  1888,  it  was  mutually  agreed  between  plaintiff  and 
defendant  D  L.  Townsend  that  all  the  property  conveyed 
in  the  second  mortgage,  dated  r2th  of  March,  1887,  should 
be  surrendered  to  plaintiflf',  nnd  on  a  sale  thereof  on  the  best 
terms  possible  the  proceeds,  except  mule  and  wagon,  were 
to  be  credited  on  note  and  mortgage,  dated  12th  of  March, 
1887,  the  defendant,  D.  L.  Townsend,  however,  not  giving 
any  directions  hs  to  how  the  proceeds  of  the  sale  of  the  mule 
and  wagon  above  referred  to,  conveyed  in  both  mortgages, 
were  to  be  applied.  This  property,  including  the  mule  and 
wagon,  was  sold,  and  the  proceeds  of  sale  of  mule  and  wagon, 
araouhting  to  $114.10,  were  applied  by  D.  L.  Gore  to  the 
note  and  mortgage  dated  March  12th,  1887.  The  mule  and 
wagon  were  the  property  of  I).  L.  Townsend  at  the  time  of 
the  execution  of  both  mortgages.  The  feme  defendant 
joined  with  her  husband  in  the  execution  of  the  mortgage 
of  1884,  and  her  privy  examination  was  regularly  taken. 
There  was  a  verdict  in  response  to  the  issues  submitted  to 
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the  jury  as  to  the  value  of  the  land,  as  appears  in  the  record. 
Upon  these  facts,  a  trial  by  jury  being  waived,  except  as  to 
the  value  of  the  land,  his  Honor  was  of  the  opinion  that  the 
/6m.6  defendant  having  joined  in  the  execution  of  the  mort- 
gage conveying  her  husband's  land,  became  a  surety  to  the 
debt,  and  the  proceeds  of  the  sale  of  the  mule  and  wagon, 
amounting  to  ?144.10,  should  be  applied  as  of  January  1st, 
1888,  the  time  of  sale,  to  the  note  and  mortgage  of  March 
19th,  1884,  and  so  adjudged, 'and  the  plaintiff  excepted. 
Judgment.     Plaintiff  appealed. 

Messrs.  T.'A.  McNeill  and  S.  C.  Wtill,  for  plaintiff. 
J/r.  ir.  F.  French,  for  defendant. 

AvEKY,  J. — after  stating  the  facts:  "  In  all  cases  where  the 
wife  executes  a  mortgage  on  her  property  for  her  husband's 
debts,  or  for  money  loaned  to  him,  it  is  well  settled  that  she 
occcupies  the  position  of,  and  is  entitled  to  all  the  rights 
and  privileges  of  surety  for  her  husband."  Kelly,  Contracts 
of  Married  Women,  p.  105.  "She  assumes,  in  the  eye  of  a 
Court  of  Equity,  the  character  of  a  surety  for  the  husband. 
Properly  speaking,  she  is  not  a  surety,  but  she  is  so  called 
by  analogy.  She  has  a  title  to  call  upon  her  husband  to 
exonerate  her  estate  from  the  debt."  1  Bish.  Married 
Women,  §604;  Purvis  v.  Cardaphan^  73  N.  C,  575. 

It  is  true  that  the  inchoate  right  of  dower  was  never  con- 
sidered an  estate  of  interest  in  a  court  of  law,  which  did  not 
even  concede  the  power  of  the  wadow  to  convey  her  unassigned 
dower  after  the  right  had  become  consummate  by  the  hus- 
band's death,  but  she  might  make  »i  contract  for  the  sale 
that  would  be  enforced  in  a  Court  of  Equity.  Potter  v.  Everett, 
7  Ired.  Ecj,,  152;  Boyles  v.  Commissioners,  40  Pa.  St.,  37.  It 
must  be  remembered,  however,  that  the  discussion  of  the 
nature  of  the  wife's   interest   in   her  husband's   land   has 
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assumed  a  new  phase  since  ihe  enactment  of  the  hiw  restor- 
mg  the  common  law  right  of  dower  in  North  Carolina. 

In  Guathmey  v.  Pearce,  74  N.  C,  399,  Justice  Rkade,  after 
citing  Purvis  v.  Carstaphan,  as  establishing  the  doctrine 
that  the  wife,  when  she  joins  her  husband  in  a  mortgage  of 
her  separate  property  to  secure  his  debt,  sustains  the  rela- 
tion of  his  surety  in  that  transaction,  says,  in  reference  to 
the  former  case:  "Here  the  wife  joined  her  husband  in  the 
conveyance  of  his  land  to  pay  his  debt,  in  which  land  she 
had,  vmder  our  dower  statute,  a  vested  right  to  dowei^  to  he  allotted 
after  her  husband's  death,  and  she  joined  in  the  deed  for  the 
purpose  of  binding  her  dower.  After  her  husband's  death 
the  whole  land,  her  dower  included,  was  sold  under  the 
trust  deed  to  pay  the  debt.  This  made  the  wife  a  creditor  of 
her  husband's  estate,  to  the  amount  of  the  value  of  her  dower 
in  the  land." 

The  dower  statute  referred  to  by  the  Court  was  the  Act  of 
1868-'69,  ch.  93,  §§  32  to  37,  and  was  substantially  the  same 
as  §§2102,  2104,  2106  and  2107  of  The  Code,  and,  therefore,  if 
the  inchoate  right  to  dower  was  a  "  vested  right,"  then  it  is  of 
equal  dignity  and  importance  now,  and  the  mortgage  in 
which  the  defendant's  wife  joined  in  the  present  case  passecj 
an  interest  that  imparted  additional  present  value  to  the 
mortgagee's  security  in  proportion  to  the  worth  of  her  '  life 
estate  in  one-third  of  the  land  estimated  according  to  the 
life  tables  or  certainly  to  a  sum  that  an  expert  could  ascer- 
tain, having  as  dat  i  for  his  calculation  the  value  of  the  land 
and  the  chances  of  survivorship  on  her  part  after  the 
husband's  death.  Although  in  Gwathmey  v.  Pearce,  supra, 
the  wife  was  declared  a  creditor  of  the  husband's  estate 
after  his  death  to  the  value  of  her  dower,  the  ruling  could 
have  been  sustained  only  on  the  principle  upon  which  it  is 
explicitly  made  to  rest  that  the  wife  was  a  surety,  and  she 
did  not  sustain  that  relation  to  the  original  contract  because 
her  husband  died,  but  because  she  signed  a  deed  that  sub- 
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jected  her  interest  in  the  land  conveyed.  It  would  seem, 
therefore,  that  this  Court  has  settled  the  principle  that  the 
wife,  by  joining  in  a  mortgage  of  the  husband's  land  to 
secure  his  debt,  becomes  then  a  surety,  and  in  case  she  sur- 
vive him,  and  the  land  is  sold  to  satisfy  the  debt,  she  becomes 
also  a  creditor  to  the  value  of  the  life  estate.  The  language 
of  §§  210(5  and  2107  of  The  Code  seems  to  recognize  the  right 
during  the  husband's  life  as  a  valuable  interest  that  may 
pass  by  a  conveyance  rather  than  a  naked  right  that  the 
claimant  may  be  barred  bj'  the  estoppel  of  her  deed  from 
enforcing,  and  this  interpretation  follows  in  the  line  of  more 
modern  legislation  in  making  every  valuable  interest  trans- 
ferable and  convertible  into  nionev,  while  it  is  in  accord 
with  the  older  idea  that  the  claim  of  the  wife  to  dower  is 
favored  bv  the  law. 

While  there  is  conflict  of  opinion  as  to  the  nature  and 
qualities  of  the  wife's  inchoate  interest,  there  is  much 
authoritv  that,  either  directly  or  indirectly,  sustains  the  view 
advanced  by  this  Court,  apart  from  any  peculiarity  in  the 
language  of  our  statute,  and  it  is  also  strongly  supported  by 
analogy.  The  right  of  exoneration  in  equity  grows  out  of 
the  suretyship,  and  must  exist  so  soon  as  the  interest  con- 
veyed is  about  to  be  subjected  to  sale,  and  it  appears  that 
there  is  a  fund  or  property  belonging  to  the  principal  debtor, 
equally  liable  with  such  interest  for  the  debt.  The  contract 
of  suretyship,  or  the  conveyance  of  one's  property  to  secure 
the  debt  of  another,  is  a  transaction  primarily  between,  not 
the  principal  and  the  surety,  but  the  surety  and  the  third 
person.  2  Bishop,  M.  W.,  §370.  In  Bxdlorld  v.  Briggs,  7 
Pick.  (Mass.),  533,  it  was  held  that  the  relinquishment  of  the 
right  of  dower  was  a  vailid  consideration  for  the  conveyance 
of  the  equity  of  redemption,  even  as  against  the  claim  of 
creditors;  and  Parker,  Chief  Justice,  in  discussing  the 
nature  of  the  wife's  interest  during  the  husband's  life,  says: 
"The  consideration  for  this  intended  settlement  on  the  wife 
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was  her  right  of  dower  in  the  estate,  which  the  husband  was 
about  to  mortgage.  Without  her  relinquishment,  he  could 
not  raise  the  money  wanted  for  his  support  and  his  debts. 
His  days  were  numbered  by  intemperance  and  disease. 
Though  she  had  no  actual  estate  in  the  dower  during  the 
life  of  the  husband,  yet  she  had  an  interest  and  a  right  of 
which  she  could  not  be  divested  but  by  her  consent,  or  crime, 
or  her  dying  before  her  husband.  It  was  a  valuable  interest, 
which  is  frequently  the  subject  of  contract  and  bargain.  It 
is  an  interest  which  the  law  recognizes  as  the  subject  of  con- 
veyance by  fine  in  England,  and  by  deed  with  us."  In 
Variie  v.  Vndeiwood,  18  Barb.  (N.  Y.),  561,  the  Court  held 
that  **  the  wife's  inchoate  right  in  the  husband's  land  follows 
the  surplus  moneys  raised  by  a  sale  in  virtue  of  the  power 
of  sale  in  a  mortgage  executed  by  her  with  her  husband, 
and  will  be  protected  agjiinst  the  claims  of  the  husband's 
creditors  by  directing  one-third  of  such  surplus  moneys  to 
be  invested,  and  the  interest  only  to  be  paid  to  the  creditors 
during  the  joint  live*^  of  husband  and  wife."  See  also 
Deitton  v.  Nownij,  8  Barb.,  618.  In  the  latter  case  of  Wedge 
v.  Moore.  6  Cush.,  S,  Chief  Justice  Shaw,  delivering  the 
opinion  of  the  Court,  it  was  held  that,  where  the  husband 
executed  three  mortgages  upon  his  land,  his  wife  joining 
only  in  the  second  one,  she  was  entitled,  after  his  death,  to 
dower  against  the  third  mortgagee,  who  had  paid  the  debts 
secured  by  the  two  first  mortgages.  In  the  case  of  Kelly  v. 
Harrison,  2  Johnson,  29,  the  Court  held  that  a  wMfe  who 
remained  a  subject  of  Great  Britain,  while  her  husband  took 
part  with  the  Colonies  in  the  Revolution,  was  entitled  to 
dower,  after  the  death  of  the  husband,  in  all  land  acquired 
by  the  husband  up  to  the  beginning  of  the  war.  Kknt,  J., 
says:  "But  the  right  could  not  attach  till  the  land  was  pur- 
chased, and  I  distinguish  between  the  capacity  to  acquire 
and  the  vested  right.  The  Revolution  took  away  the  one 
and  did  not  impair  the  other." 
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Scribner  (in  his  work  on  Dower,  vol.  2,  page  8)  says: 
"  Although,  therefore,  an  inchoate  right  of  dower  cannot  be 
properly  denominated  an  estate  in  lands,  nor,  indeed,  a 
vested  interest  therein,  and,  notwithstanding  the  difiBculty 
of  defining  with  accuracy  the  precise  legal  qualities  of  the 
interest,  it  may,  nevertheless,  be  fairly  deduced  from  the 
authorities  that  it  is  a  substantial  right,  possessing,  in  con- 
templation of  law,  the  attributes  of  property,  and  to  be  esti- 
mated and  valued  as  such."  It  has  manv  of  the  incidents 
of  property.  It  has  a  present  value  that  can  be  ctmiputed. 
Jackson  v.  Edwards,  7  Paige  (N  Y.),  380  and  408;  Binick  v. 
Burzkk^Ai  Iowa,  250;  Scribner,  510;  Stoppelbein  v.  SchxdfZy 
1  Hill  (S.  C),  130.  It  is  a  valuable  consideration  for  a  con- 
veyance to  the  wife.  Ballard  v.  Briggs,  supra ;  Reid  v.  Hoist^ 
55  Md.  The  w^ife  may  maintain  an  action  for  its  protec- 
tion. Pttiy  V.  Petty,  4  B.  Mon.  (Ky.),  215;  Burns  v.  Lynde, 
i)  Allen  (Mass.),  305;  Simon  v.  Canady,  53  N.  Y.,  298;  Ras- 
sell  V.  Taylor,  41  Mich.,  702;  Benoist  v.  Merruin,  17  Mo.,  537. 
She  may  file  a  bill  or  bring  an  action  for  the  redemption  of 
a  mortgage  covering  it.  Davis  v.  WitherUlf  13  x^llen  (Mass.), 
60.  It  has  been  repeatedly  declared  by  the  Courts  an  incum- 
brance within  the  meaning  of  the  usual  covenant  in  a  deed. 
Hill  V.  Ressigien,  17  Barb.  (N.  Y.),  162;  Shearer  v.  Roi>ger, 
22  Pick  (Mass.),  447. 

The  right  of  dower  is  favored  by  the  law,  and  apart  from 
the  idea  of  suretyship  a  widow  may  maintain  an  action  for 
dower  in  equity,  and  may  demand  that  a  lien  upon  the  land 
be  discharged  out  of  the  personal  estate,  or  that  a  portion  of  a 
tract  of  land  shall  be  sold  to  relieve  the  dower  of  the  lien  of 
a  mortgage,  or  an  e(|uitable  estate  of  the  lieu  for  the  pur- 
chase-money. 1  Scribner,  521.  It  is  true  that  it  was  held 
in  Jenness  v.  Cutlar,  12  Kansas,  500,  that  where  the  wife 
joined  the  husband  in  a  mortgage  deed  conveying  his  land, 
and  waiving  the  homestead  right,  she  Was  not  a  surety,  but 
the  ruling  rested  upon  the  undefined  nature  of  the  home- 
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stead  right.  It  was  not  only  not  an  estate,  but  not  a  right 
peculiar  to  the  wife.     Brent  on  Suretyship,  §  22. 

It  must  be  recollected  that  the  restoration  of  the  common 
law  right  of  dower  by  our  statute  worked  a  change  in  the 
nature  of  the  wife's  present  interest  in  her  husband's  lands. 
It  is  no  longer  subject  to  the  double  contingency  of  survivor- 
ship and  failure  by  the  husband  to  alienate  before  death, 
but  only  to  the  former,  and  if  he  venture  to  sell  without  the 
joinder  of  the  wile,  a  prudent  purchaser,  in  fixing  the  price, 
will  deduct  from  the  actual  value  such  sum  as,  looking  to 
the  ages  of  husband  and  wife,  their  habits,  &c.,  he  estimates 
the  chances  of  the  wife's  dower  to  be  worth.  Hence,  this 
Court  in  holding,  in  the  case  of  Gwathmey  v.  Pearce^  svpra, 
that  the  widow  was  a  creditor  after  the  death  of  the  husband 
to  the  extent  of  the  value  of  the  land  mortgaged,  because 
she  had  become  his  surety  when  she  encumbered  her  inchoate 
right  of  dower,  assigned  as  a  reason  that  the  then  recent 
changes  in  the  law  had  made  her  interest  a  "vested  right," 
and  imparted  to  it  a  value  even  during  the  life  of  the 
husband. 

We  concur  with  the  Court  below  in  the  opinion  that  the 
wife  was  a  surety,  and  the  proceeds  of  the  sale  of  the  mule 
and  wagon  should  have  been  applied  to  the  payment  of  the 
debt  secured  by  the  first  mortgage  in  exoneration  of  the 
land  in  which  she  had  a  valuable  interest.  Her  right  to 
exoneration  could  not  be  defeated  by  the  failure  of  the  hus- 
band to  direct  the  application  of  the  proceeds  of  the  sale  of 
the  mule  and  wagon,  which  was  primarily  liable  under  the 
first  mortgage  in  exoneration  of  the  land. 

The  inchoate  right  of  the  wife  to  dower  in  her  husband's 
land  has  a  present  value,  as  property,  depending  on  the  ages 
of  both,  their  health,  habits,  and  other  circumstances  tend- 
ing to  show  the  probabilities  as  to  the  length  of  the  life  of 
each,  and  where  she  encumbers  it  by  joining  in  a  mortgage 
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of  his  land  to  secure  his  debt  she  becomes  his  surety.  Her 
right  to  exoneration  could  not  be  defeated  by  the  failure  of 
the  husband  to  direct  the  application  of  the  proceeds  of  the 
sale  of  the  mule  and  wagon,  that  fund  being  primarily  liable 
under  the  first  mortgage. 

Error. 


*J.  H.  BOBBITT  V.  J.  R.  RODWELL. 

Evidence — Frauduleii  t  Convey  an  ce — Assignment. 

1.  Where  it  is  manifest  upon  leading  the   instrument   alleged  to  be 

fraudulent,  that  though  it  was  apparently  executed  with  fraudu- 
lent intent,  still  some  explanation  might  be  given  and  a  different 
purpose  shown  by  evidence  aliunde,  the  case  belongs  to  the  class 
that  must  be  submitted  to  the  jury  to  determine  whether  the  pre- 
sumption of  fraud  is  rebutted;  but  where  the  facts  set  forth  in  the 
case  agreed  and  apparent  from  reading  the  deed  of  assignment 
are  not  sufficient  to  raise  a  presumption  of  fraud,  if  the  intent  is 
not  found  as  a  part  of  the  case  agreed,  then  all  of  the  circum- 
stances should  be  left  to  the  jury,  without  instruction  as  to  their 
weight,  to  determine  whether  the  fraud  was  provc-n  to  their  satis- 
faction. 

2.  Where  a  deed  of  trust  contains  no  provision  as  to  the  terms  of  sale,  or 

allows  the  trustee  to  sell  on  credit  generally,  without  providing 
for  unreasonable  delay  or  specifying  the  length  of  credit  to  be 
given,  it  is  not  fraudulent  in  law,  nor  is  there  a  presumption  of 
fraud  for  that  reason,  but  such  general  power  to  give  credit  is  per- 
fectly consistent  with  good  faith,  and  falls  so  far  short  of  raisings 
presumption  of  fraud,  that  it  cannot  be  considered  as  even  a  badge 
of  fraud. 


♦Head-notes  bi'  Avery,  J. 
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3.  The  fact  that  a  debtor,  in  a  deed  of  assignment,  reserves  to  himself 
the  personal  property  exemption  allowed  him  by  the  Constitution 
and  laws  of  the  State,  does  not  affect  the  validity  of  the  deed,  and 
is  no  evidence  of  a  fraudulent  intent.  It  is  not  necessary,  in  this 
case,  to  decide  whether  the  reservation  in  the  deed  of  five  hundred 
dollars  of  the  money  arising  from  the  sale  of  property  by  the 
assignee  would  raise  a  presumption  of  fraudulent  intent,  and 
make,  under  the  deed,  as  held  by  the  Court  below,  fraudulent 
per  se. 

This  was  a  civil  action,  heard  upon  a  case  agreed,  a  trial 
by  jury  having  been  waived,  at  the  September  Term,  1889, 
of  the  Superior  Court  of  Warren  County,  before  BoykiUy  J, 

His  Honor  held  that  the  deed  in  trust  was  fraudulent  and 
void,  and  gave  judgment  as  follows: 

"  This  cause  having  been  heard  upon  the  facts  agreed  upon 
and  filed,  and  upon  the  deed  of  trust  mentioned  and  de- 
scribed in  the  complaint  and  embraced  in  the  case  agreed, 
a  jury  having  been  waived  by  the  parties,  it  is  considered 
by  the  Court  that  the  plaintiff  take  nothing  by  his  said 
suit,  that  the  defendants  go  without  day,  and  that  they 
recover  against  the  plaintiff  their  costs  of  suit. 

CASE    AGREED. 

This  case  coming  on  for  hearing  by  the  Court,  a  jury  hav- 
ing been  waived  by  the  parties,  the  following  facts  are 
agreed  upon : 

1.  The  execution  of  the  deed  of  trust,  as  set  forth  in  the 
complaint,  and  is  made  a  part  of  the  case  agreed. 

2.  That  the  trustee  is  and  was  insolvent  at  the  time  of  the 
execution  of  the  deed  of  trust. 

3.  The  debtor  purchased  |650  worth  of  goods  in  fall  before 
the  assignment. 

4.  The  inventoried  value  of  the  goods  levied  on  by  the 
Sheriff  was  $115,  and  the  same  brought  at  Sheriff's  sale  at 
public  auction  fifty  dollars. 
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5.  The  goods  levied  upon  by  the  Sheriff  were  the  remnant 
of  debtor's  stock,  after  his  selection  of  the  choicest  and  most 
saleable  goods  as  exemptions. 

If,  upon  the  foregoing  facts,  the  Court  shall  be  of  opinion 
that  the  plaintiff  is  entitled  to  recover,  then  judgment  shall 
be  rendered  accordingly;  otherwise,  for  the  defendant. 

KXHiniT—DEKD   OF    TRTST. 

Whkreas,  J.  a.  Nicholson,  of  the  county  and  State  aforesaid, 
is  justly  indebted  to  J.  H.  Bobbitt,  of  the  county  of  Warren 
and  State  of  North  Carolina,  by  reason  of  one  note  of  $85, 
dated  August  1,  and  due,  respectively,  December  1 :  and 
whereas,  he  is  indebted  to  divers  other  parties  for  goods, 
wares  and  merchandise;  and  whereas,  he  is  desirous  of 
securing  all  of  his  indebtedness,  as  far  as  his  means  will 
afford  : 

Now^  therefore,  this  indenture  witnesses,  that  the  said  J. 
A.  Nicholson,  for  and  in  consideration  of  the  premises,  and 
the  further  consideration  of  the  sum  of  one  dollar  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged,  hath  bar- 
gained, sold  and  c»'nveyed,and  by  these  presents  do  bargain, 
sell  and  convey  unto  J.  H.  Bobbitt,  his  heirs,  administrators 
and  assigns,  the  following  dcvscribed  property,  to- wit:  His 
entire  stock  of  dry  goods,  notions,  tracts,  shoes,  hardware 
and  merchandise  of  every  description,  and  store  furniture 
in  his  store  at  Macon,  N.  C;  also,  all  his  bonds,  notes, 
accounts,  and  other  evidences  of  debt  belonging  to  him,  first 
reserving  therefrom  the  sum  of  $500,  being  the  personal  prop- 
erty exemption  exempted  and  allowed  by  the  Constitijtion 
and  the  laws  of  North  Carolina  to  him: 

To  have  and  to  hold  to  him,  his  executors,  administrators 
and  assigns,  upon  the  following  uses  and  trusts,  forever: 
That  the  said  J.  H.  Bobbitt  shall  have  full  power  and 
authority,  and  he  is  fully  empowered  to  take  possession  of 
the  above  described  property,  and  sell  the  same  at  public 
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auction,  or  by  private  sale,  for  cash,  or  on  credit,  as  he  may 
deem  best  for  the  interests  of  the  creditors,  and  to  collect  all 
the  debts  due  to  the  said  J.  A.  Nicholson,  by  suit  or  other- 
wise, and  out  of  the  proceeds  he  is  first  to  pay  over  to  the 
said  J.  A.  Nicholson,  for  his  f)ersonal  property  exemption, 
the  sum  of  $500,  as  allowed  by  the  Constitution  and  laws  of 
North  Carolina  aforesaid;  and,  secondly,  he  is  to  receive  a 
reasonable  compensation  for  his  services  and  expenses  in 
executing  this  trust;  and,  thirdly,  he  is  to  pay  off  the  amount 
due  to  the  said  J.  H.  Bobbitt  by  reason  of  the  note  afore- 
said,  and  then  he  is  to  pay  the  balance  of  proceeds,  pro  rata, 
among  all  of  his  other  creditors,  and  if  there  shall  be  any 
surplus,  he  is  to  pay  it  to  the  said  J.  A.  Nicholson. 

In  witness  whereof,  said  J.  A.  Nicholson  hath  hereunto 
affixed  his  hand  and  seal,  this  the  28th  dav  of  November, 
1888.  J.  A.  Nicholson.    [Seal] 

Test:     B  G.  Riggan. 

COMPLAINT. 

The  plaintiff  above  named,  complaining  of  the  defendant, 
alleges — 

1.  That  heretofore,  to-wit,  on  the day  of ,  one 

Augustus  Wright  was  doing,  and  is  still  doing,  a  general 
mercantile  business  in  the  city  of  Petersburg,  Va. 

2.  That  during  the  year  1888,  J.  A.  Nicholson,  above 
named,  was  doing  a  mercantile  business  in  the  village  of 
Macon,  Warren  County,  North  Carolina,  and  purchased  of 
the  said  Augustus  Wright  certain  merchandise,  amounting 
to  the  sura  of  about  three  hundred  dollars. 

3.  That  on  the  28th  day  of  November,  1888,  the  said  J, 
A.  Nicholson  made  an  assignment,  for  the  benefit  of  his 
creditors,  to  the  said  J.  H.  Bobbitt :  that  the  said  Bobbitt  as 
said  trustee  accepted  said  trust,  took  possession  of  the  goods, 
wares,  merchandise  and  property  of  every  description  con- 
veyed by  said  assignment  deed. 
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4.  That  on  the day  of ,  1888,  Augustus  Wright 

aforesaid,  having  obtained  judgment  against  the  said  J.  A. 
Nicholson  for  the  aforesaid  sum,  to-vvit,  about  three  hundred 
dollars,  proceeded  to  collect  the  same  from  said  trustee  by 
processor  law  in  the  following  manner,  to-wit:  by  obtain- 
ing executions,  putting  them  into  the  hands  of  the  Sheriff 
aforesaid,  and  filing  with  him  a  bond  in  the  sum  of  fourteen 
hundred  dollars  to  idemnify  him  against  all  loss  and  dam- 
ages which  might  arise  from  his  selling  under  said  execu- 
tions, a  copy  of  which  bond  is  hereto  annexed,  and  prayed 
to  be  made  a  part  of  this  complaint. 

5.  That  after  receiving  said  executions  and  said  bond,  the 
said  Sheriff  had  the  personal  property  exemptions  of  said 
J.  A.  Nicholson  duly  allotted  out  of  the  goods  conveyed  to 
said  trustee.  After  the  said  personal  property  exemptions 
were  allotted  as  aforesaid,  there  was  an  excess  of  said  goods, 
ware^  and  merchandise  so  conveyed  by  said  trust  deed,  of 
the  value  of  one  hundred  and  fifty  dollars,  which  goods  the 
said  Sheriff  sold  at  public  auction  at  Macon,  N.  C ,  and  the 
proceeds  turned  over  to  the  said  Augustus  Wright,  which 
the  plaintiff  herein  is  advised  and  believes,  and  so  avers, 
is  without  authority  and  illegal,  and  that  the  said  Sheriff 
and  his  special  bondsman,  the  said  S.  P.  Arrington,  who 
signed  the  indemnifying  bond  heretofore  mentioned,  are 
responsible  to  this  plaintiff,  in  the  sum  of  one  hundred  and 
fifty  dollars,  the  value  of  the  said  excess  of  goods  so  ille- 
gally sold  at  the  time  of  said  sale. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendants — 

1.  For  the  sum  of  one  hundred  and  fifty  dollars,  with 
interest  thereon  from  the  time  said  goods  were  sold  as  afore- 
said, to-wit,  from  the day  of ,  1888,  to ; 

and, 

2.  For  the  costs  of  this  action. 
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ANSWER. 

The  defendants,  answering  the  complaint  in  the  above 
entitled  cause,  say : 

1.  Thjit  panigraphs  one  and  two  thereof  are  admitted  to 
be  true. 

2.  That  paragraph  three  is  not  true,  but  the  defendants 
admit  that  a  paper-writing,  pretending  to  be  an  assignment 
from  J.  A.  Nicholson  to  the  plaintiff,  has  been  executed,  but 
they  allege,  and  submit  to  the  Court,  that  said  pretended 
assignment  is  fraudulent  and  void  upon  its  face,  and  they 
are  informed  and  believe  that  the  same  was  executed  with 
the  intent  to  hinder,  delay  or  defraud  the  creditors  of  said 
J.  A  Nicholson,  and  is  void. 

3  That  paragraph  four,  in  so  far  as  it  alleges  that  Augus- 
tus Wright  obtained  judgments  upon  his  debts  against  said 
Nicholson,  and  caused  executions  to  be  issued  thereon  and 
placed  in  the  hands  of  the  defendant  J.  R.  Rodwell,  as 
Sheriff  of  Warren  County,  is  admitted  to  be  true;  said  para- 
graph is,  in  all  other  respects,  denied. 

4.  That  paragraph  five  is  not  true,  but  it  is  admitted  that 
»he  defendant  J.  R  Rodwell,  acting  in  his  official  capacity 
as  Sheriff  of  Warren  County,  and  under  the  executions 
mentioned  in  paragraph  three  of  i  his  answer,  did  duly  lay 
otf  and  assign  to  said  J.  A.  Nicholson  his  personal  property 
exemptions  according  to  law,  out  of  certain  goods  and  mer 
chandise  in  the  town  of  Macon,  N.  C,  and  after  setting  apart 
such  exemptions  did  levy  upon  and  sell  the  interest  of  said 
XicliiJson  in  the  remainder  of  the  said  goods  and  merchan- 
dise (together  with  other  property),  realizing  therefrom 
about  the  sum  of  fifty  dollars  at  a  fair  sale,  which,  defend- 
ants allege,  was  the  reasonable  value  of  said  goods.  And 
the  [)roceeds  of  such  sale,  after  paying  the  expenses  of  sale, 
and  the  legal  costs  and  charges  under  said  executions,  paid 
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the  remainder  to  the  said  Augustus  Wright.  And  the 
defendants  are  advised  and  believe  that  all  the  proceedings 
of  the  defendant  Rodwell  touching  the  property  of  said 
Nicholson  were  under  and  by  virtue  of  the  said  executions 
issued  to  him  as  aforesaid  as  Sheriff  of  Warren  Countv,  and 
were  in  all  respects  regular  and  conformable  to  law,  and 
that  he  acted  in  perfect  good  faith  in  all  said  proceedings. 

Wherefore,  the  defendants  pray  to   be   hence   dismissed 
without  day,  with  their  costs. 

Mesf^rs.  W,  R.  Henry  and  John  Deverenx,  Jr.^  for  plaintiff. 
M7\  T.  M.  Piiiman  (by  brief),  for  defendant. 

AvKRi,  J. — after  stating  the  facts:  The  defendant  contends 
that  the  deed  appears,  upon  its  face,  to  have  been  made  and 
intended  to  secure  the  ease  and  comfort  of  the  debtor,  and 
that,  therefore,  there  was  no  error  in  the  ruling  of  the  Court 
below  that  the  pltiintiff,  who,  as  the  assignee,  claimed  under  it, 
could  not  recover.  It  is  insisted  that  the  provision  that  the 
assignee  should  be  emj)0wered  to  sell  the  goods  on  a  credit 
was  evidently  intended  to  hinder,  dehiy  and  defraud  cred- 
itors, and  that  the  clause  reserving  "the  sum  of  fivo  hun- 
dred dollars  as  exemption"  was  clearly  inseited  for  the  ease 
of  the  debtor.  If  it  is  manifest,  upon  reading  the  instru- 
ment, that  though  it  was  api)areiitly  executed  with  a 
fraudulent  intent,  still  some  exi)lanation  might  be  given 
and  a  different  purpose  shown,  by  evidence  aliunde.  The 
case  belongs  to  the  class  that  must  be  submitttd  to  the 
jury  to  determine  whether  the  presumption  of  fraud  is 
rebutted,  but  where  the  facts  set  forth  in  the  case  agreed,  and 
apparent  from  reading  the  deed  of  assignment,  are  not  suf- 
ficient to  raise  a  presumption  of  fraud,  if  the  intent  is  not 
found  as  a  part  of  the  case  agreed,  then  all  the  circumstances 
should  be  left  to  the  jury,  without  instruction  as  to  their 
weight,  to  determine  whether  the  fraud  was  proven  to  their 
satisfaction.     Brovm  v.  Mitchelly  102  N.  C,  364;  Berry  v.  HaU 
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decided  at  this  term);  Hardy  v.  Simpnon^  13  Ired.,  132;  Bump, 
on  F.  C,  ch.  4;  Hodges  v.  Lamter,  96  N.  C,  351;  Frank  v. 
Robinscyfi,  96  N.  C,  28.  This  was  a  voluntary  assignment, 
and  therefore  it  was  not  necessary  to  show  that  the  assignee 
participated  in  the  fraudulent  intent.  Savage  v.  Knight,  92 
N.  C,  493;   Woodrvff  v.  Bowles,  104  N.  C,  197. 

The  defendant's  counsel  cites  and  relies  upon  Waite  on 
F.  C,  §  332,  to  sustain  his  position.  The  author  adopts,  as 
correct,  the  rulings  of  the  Courts  of  New  York,  which  have 
been  followed  in  at  least  four  or  five  other  States.  But  the 
weight  of  authority,  and  reason  »s  well,  lead  to  the  conclu- 
sion that  the  highest  duty  of  a  trustee  is  to  look  to  and  pro- 
tect the  interest  of  all  the  creditors  whom  he  represents,  and 
when  he  is  left  free  to  fix  the  terms  of  sale,  it  oft^n  proves 
prejudicial  to  their  interests  to  refuse  to  extend  credit,  when 
thereby  he  can  realize  a  better  price  for  the  j)roperty.  John- 
non  v.  McAlister,  30  Mo.,  337;  Dance  v.  Seaman,  11  Grattan, 
778;  Scott  v.  A/ford,  53  Ala,  82;  England  v.  Reynolds,  38 
Ala.,  370;  Conkling  v.  Comrad,  0  Ohio  St.,  Gil;  Wright  v. 
Thomas,  1  Fed.  Rep,  716;  Fanpiharson  v.  Eichelberger,  15 
Md  ,  63;   Gimell  v.  Adams,  11  Hump.  (Tenn.),  283. 

If  the  trustee,  clothed  with  such  power,  can  often  exercise 
it  for  the  benefit  of  the  cesturs  que  trad,  the  Courts  must  act 
upon  the  hypothesis  that,  as  a  rule,  a  fiduciarj''  agent  will 
act  in  good  faith,  and  where,  on  account  of  his  insolvency, 
or  suspicious  conduct,  there  is  reason  to  apprehend  that  he 
will  prove  false  to  his  trust,  he  may  be  removed.  Bump, 
(in  his  work  on  Fraudulent  Conveyances,  p.  416),  says:  "If 
the  instrument  is  wholly  silent  as  to  the  manner  or  terms 
of  sale,  the  authority  of  the  assignee  to  exercise  a  discretion 
in  regard  to  a  sale  for  cash,  or  a  reasonable  credit,  is  unques- 
tionable upon  the  ordinary  principles  which  govern  the 
duties  of  trustees.  An  express  provision,  therefore,  for  that 
which  would  be  implied  by  law,  if  it  were  absent,  will  not 
vitiate  the  assignment."     Hoffman  v.  Mackall,  5  Ohio  St.,  124. 
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So  far  from  admitting  that  the  clause  allowing  Bolibitt  to 
sell  on  a  credit  raises  per  se  a  conclusive  presumption  of 
fraud,  it  seems  to  be  consistent  with  perfect  good  faith,  and 
falls  so  far  short  of  giving  rise  to  a  presumption  of  fact 
against  the  validity  of  the  deed  that  it  can  be  considered 
even  a  badge  of  fraud.  In  some  instances,  on  express  pro- 
vision in  a  deed  of  trust  for  delay  in  selling  the  goods  con- 
veyed, or  for  an  unreasonable  extension  of  credit,  have  been 
held  to  shift  the  burden  upon  an  issue  involving  the  ques- 
tion of  parol  to  the  party  seeking  to  uphold  the  deed,  while 
slightly  variant  limitations  upon  the  power  or  liability  of 
the  trustee  have  been  held  to  be  <  ircumstances  to  be  sub- 
mitted to  the  jury  to  determine  their  weight,  as  tending  to 
show  the  fraud.  Hardy  v.  Skinner^  9  Ired ,  191 ;  Moring 
V.  LUtl€,9S  N.  C,  472;  Eigenhun  v.  Smith,^^  N.  C,  207; 
Frank  v.  Robinson,  svpra.  In  the  case  of  Ef'gent/run  v.  Smith, 
supra,  this  Court  held  that  the  fact  that  a  debtor  in  a  deed 
conveying  his  property  for  the  benefit  of  creditors  reserves 
to  himself  the  "personal  property  exemptions  allowed  him 
by  the  Constitution  and  laws  of  the  JStaie  does  not,  in  any 
manner,  affect  the  validity  of  the  deed,  and  is  no  evidence 
of  a  fraudulent  intent  or  a  purpose  to  hinder  or  delay  his 
creditors.'*     See  also  Burrill  on  Assignments,  §  1*02. 

After  the  description  of  the  property  conveyed  in  the  deed, 
the  language  is  as  follows:  "First  reserving  therefrom  the 
sum  of  $500,  being  the  perHonal  property  ej-empfions  exempted 
and  allowed  by  the  (institution  and  laws  of  Xorth  Carolina  to 
/////l"  It  is  evident  that,  while  the  instrument  is  not  very 
carefully  written,  the  only  fair  interpretation  that  can  be 
given  it  is,  that  the  assignee,  Bobbitt,  was  to  reserve  the  sum 
of  five  hundred  dollars  in  goods  (he  having  received  no 
money),  and  especially  as  the  resf^rvation  is  made  by  the 
terms  of  the  deed  synonymous  with  the  amount  allowed  by 
law,  which  is  "  personal  property  to  the  value  of  five  hundred 
dollars,  to  be  selected  by  the  party."     Without  a  forced  con- 
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structioD,  we  can  find  no  requirement  in  the  conveyance 
that  the  trustee  shall  first  convert  the  property  into  money 
and  then  pay  over  the  proceeds  to  the  debtor,  and,  therefore, 
the  question  whether  the  attempt  to  reserve  money  instead 
of  property  would  be  a  provision  for  the  debtor's  ease,  and 
would  make  the  deed  fraudulent  upon  its  face,  is  not  pre- 
sented. If,  therefore,  the  ruling  of  his  Honor  rested  upon 
the  idea  that  the  deed  was  fraudulent  in  law,  it  was  erro- 
neous. 

The  facts  constituting  the  case  agreed  are,  substantially, 
that  the  debtor  purchased  goods  worth  six  hundred  and  fifty 
dollars  in  the  earlier  part  of  the  Fall  before  making  the 
assignment ;  that  he  executed  the  conveyance  on  the  28th 
day  of  November  to  the  plaintiff,  who  was  then,  and  is  now, 
insolvent,  and  that  the  Sheriff  levied  upon  and  sold  the 
remnant  of  the  goods,  inventoried  at  $115,  left  after  the 
debtor  selected  those  allowed  him  as  an  exemption,  and 
realized  from  the  sale  at  public  auction  fifty  dollars.  His 
Honor  could  not  upon  the  facts  found,  therefore,  declare 
that  the  deed  was  made  with  an  intent  to  defraud  creditors, 
unless  he  was  at  liberty  to  adjudge  it  fraudulent  upon  its 
face.  It  was  the  exclusive  right  of  the  jury  to  determine 
whether  it  was  executed  in  good  faith,  and  a  case  agreed  could 
not  subserve  the  purpose  of  a  verdict  and  enable  the  Court 
to  proceed  to  judgment,  while  the  issue  upon  which  the 
whole  controversy  hinged  remained  unanswered.  Phifei^  v. 
Envhi,  100  N.  C,  59;  Ferry  v.  Hardisov,  99  N.  C,  21;  Hodges 
V.  LoMiter,  96  N.  C,  351.  In  Beasley  v.  Bray,  98  N.  C,  266, 
Chief  Justice  Smith,  delivering  the  opinion  of  the  Court, 
says:  "The  Court,  therefore,  committed  error  in  not  sub- 
mitting an  issue  as  to  the  intent  to  the  jury,  which  they, 
not  the  Court,  must  draw  in  ascertaining  the  presence  of 
fraud.  *  *  *  We  g^e  no  reason  why  an  insolvent  debtor 
may  not  sell  to  another,  who,  if  he  has  not  the  present  means 
to  pay  for  his  purchase,  is  also  free  from  other  debts."    The 
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insolvency  of  Bobbitt  was,  at  most,  only  a  circumstance  to  be 
submitted  bearing  upon  the  issue  of  fraud.  If  he  is  honest 
and  competent,  that  fact  does  not  necessarily  disqualify  him 
to  act  or  show  bad  faith  on  the  part  of  the  maker  of  the  deed 
in  the  assignment  to  him. 

There  must  be  a  finding  either  by  a  jury,  or,  if  a  jury  trial 
is  waived,  or  the  parties  agree  to  another  mode  of  finding 
the  facts,  it  must  be  ascertained  and  declared  as  a  fact  in 
some  manner  authorized  by  law,  either  that  the  deed  was  or 
was  not  executed  with  intent  to  defraud  creditors,  before 
the  Court  can  proceed  to  judgment. 

There  was  error,  for  which  a  new  trial  must  be  awarded. 

Error.  New  trial. 


*THE  CHOWAN  &  SOUTHERN  RAILROAD  COMPANY  v.  ELIZA- 
BETH J.  PARKER  et  al. 

Covstiiution — Jurg  Trial — Condemnation  of  Land  —  Damages. 

1.  The  Constitution  (Art.  I,  §  19)  guarantees  the  right  to  trial  by  jury, 

in  controversies  respecting  property,  only  in  cases  where,  under  the 
common  law,  the  demand  that  the  facts  should  be  so  found,  could 
not  have  been  refused,  and  in  fixing  the  question  of  compensation 
to  the  land-owner  for  right-of-way  condemned  to  the  use  of  a  rail- 
road, commissioners  do  not  invade  the  province  that,  under  the 
ancient  law,  belonged  exclusively  and  peculiarly  to  the  jury. 

2.  In  special  proceedings,  pending  before  Clerks,  the  parties  have  the 

right  to  insist  that  any  issue  of  fact  raised  by  the  pleadings  shall 
be  framed  by  the  Clerk  and  transmitted  to  the  Superior  Court  in 
term  for  trial  by  jury,  and  where  they  fail,  before  an  order 
appointing  commissioners  is  made,  to  insist  upon  a  verdict  upon 
the  controverted  facts,  Ithey  waive  the  right  of  trial  by  jury,  even 
if  it  be  conceded  that  the  statute  gives  them  the  right  to  de- 
mand  it. 
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3.  If  the  land-owner  can  even  demand  that  an  issue  be  found  upon  the 
question  of  damages  in  condemnation  proceedings,  previous  to 
the  appointment  of  commissioners,  he  cannot  do  so  after  the 
report  of  the  commissioners  and  exceptions  to  it  are  filed.  The 
Judge,  then,  has  the  power  to  order  a  new  appraisement,  to  modify 
or  confirm  the  report,  but  not  to  allow,  on  motion  of  one  of  the 
parties,  in  spite  of  the  objection  of  the  other,  a  trial  of  the  issues 
by  jury. 

This  was  a  Special  Proceeding  to  assess  damages  for  the 
right-of-way  for  a  railroad  through  the  land  of  defendants, 
tried  on  appeal  from  the  Clerk  at  the  September  Term, 
1889,  of  the  Superior  Court  of  Gates  County,  before  Boy- 
Hn,  J. 

The  proceeding  was  regularly  instituted  before  the  Clerk, 
and  upon  the  hearing  commissioners  were  duly  appointed, 
who  met  upon  the  premises,  and,  after  being  duly  sworn, 
assessed  the  damages  at  the  sum  of  two  hundred  dollars 
(8200),  and  duly  made  their  report,  as  set  out  in  the 
record. 

The  defendants  objected  to  the  finding  of  the  commis- 
sioners, on  the  ground  that  the  damages  assessed  were  inade- 
quate to  the  damages  sustained  by  the  farm  by  reason  of  the 
said  right-of-way,  and  filed  exceptions  to  the  report;  all 
of  which  were  abandoned  except  the  first,  which  is  set  out 
in  the  record.  The  Clerk  overruled  the  exceptions  and  gave 
judgment  in  accordance  with  the  report;  and  the  defend- 
ants having  appealed,  the  cause  was  tried  at  this  term  of  the 
Court  before  his  Honor,  E.  T.  Boy  kin  and  a  jury. 

When  the  case  was  called  for  trial,  counsel  for  plaintiff 
objected  to  trial  by  jury  and  insisted  that  the  Court  should 
pass  upon  the  exceptions,  and  if  no  legal  error  nor  irregu- 
larity appear  in  the  report  or  conduct  of  the  commissioners, 
that  the  report  should  be  confirmed. 

The  Court  overruled  the  objection  and  impaneled  a  jury, 
and  the  plaintiff  excepted. 
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The  issues  submitted  were  as  follows : 

"Are  the  damages  sustained  by  the  defendants  by  the  con- 
struction of  plaintiff's  road,  as  estimated  by  the  commis- 
sioners, inadequate  to  repair  their  injury  so  received  ?" 

"  If  so  inadequate,  what  is  the  amount  of  damages  so  sus- 
tained?" 

Mr.  L.  L.  Smith,  for  plaintiff. 

Messrs,  W.  D.  Prudtn  and  51  L.  Scull,  for  defendants. 

Avery,  J. — after  stating  the  facts:  The  Code,  §§  1945  and 
1946,  provides  that  where  the  prayer  of  a  petitioner  for  con- 
demnation of  right-of-way  is  granted,  the  Clerk  (the  Court) 
shall  appoint  three  disinterested  and  competent  freeholders, 
and  when  their  report  is  filed,  "any  person  interested  in  the 
land  may  file  exceptions  to  the  report,  and,  upon  the  deter- 
mination of  the  same  by  the  Court,  either  party  to  the  pro- 
ceeding may  appeal  to  the  Court  at  term,  nnd  thence,  after 
judgment,  to  the  Supreme  Court.  The  Court,  or  Judgo,  on 
the  hearing,  may  direct  a  new  appraisement,  modify  or  con- 
firm the  report,  or  make  such  order  in  the  premises  as  to 
him  shall  seem  right  and  proper. 

It  seems  to  have  been  settled,  in  the  case  of  Railroad  v. 
i>am(2D.  et,B.,  451),  that  the  Constitution  (Art.  I,  §19), 
guarantees  the  right  to  trial  by  jury  in  ccmtroversies  respect- 
ing property,  only  in  cases  where,  under  the  common  law, 
the  demand  that  the  facts  should  be  so  found  could  not 
have  been  refused,  and  that  in  fixing  the  quantum  of  com- 
pensation to  the  land-owner  for  the  right-of-way  condemned 
to  the  use  of  a  railroad,  ^commissioners  do  not  invade  the 
province  that,  under  the  ancient  law,  belonged  peculiarly 
and  exclusively  to  the  jury  Smith  v.  Campbell,  3  Hawks, 
590;  McMire  v.  Railroad,  G7  N.  C,  278;  BHit  v.  Benton,  79 
N.  C,  177. 
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This  is  a  special  proceeding,  and  in  the  view  of  the  case 
most  favorable  to  the  defendants  they  had  the  right  to 
insist  that  any  issues  of  fact  raised  by  the  pleadings  should 
be  framed  by  the  Clerk  and  transmitted  to  the  Superior 
Court  in  term,  for  trial  by  jury,  and  when  they  failed,  before 
the  order  appointing  the  commissioners  was  made,  to  insist 
upon  a  verdict  upon  the  controverted  facts,  they  acquiesced 
in  the  new  mode  of  trial  provided  therein  and  waived  that 
which  they  might  have  claimed  at  first.  Railroad  v.  Ely,  101 
N.  C,  8;  Spencer  v.  Credle,  102  N.  C,  68;  The  Code,  §§  116, 
252,'256  and  1943 

In  Ely  v.  Railroad,  svpia,  Chief  Justice  Smith,  d*  livering 
the  opinion  of  the  Court,  sai<J :  '*  Whatever  issues  of  fact  ure 
made  in  the  pleadings  should  have  been  framed  and  settled 
by  the  jury,  and  it  was  too  late  to  raise  them  after  the  ver- 
dict upon  the  one  inquiry  agreed  on  by  counsel  of  the 
respective  pnrties  at  the  trial  before  the  Judge."  After  appa- 
rently recognizing  the  right  to  have  formulated  and  sent  up 
other  issues  besides  that  transmitted  and  passed  on,  the 
Court  held  that,  after  the  verdict  was  rendered  and  the  Clerk 
again  took  cognizance  of  the  CHse  and  appointed  commis- 
sioners,  "the  parties  must  abide  by  their  findings  of  other 
facts,  as  they  must  yield  to  those  of  a  jury,  ordinarily,  unles-s 
set  aside  by  the  Court."  That  was  a  special  proceeding  to 
lav  off  a  ditch. 

The  Code,  §  1940,  embodies,  substantially,  the  same  pro- 
visions as  ch.  138,  §§16,  17  and  18.  Laws  of  1871-72. 

In  Railroad  v.  Phillips,  78  N.  C,  50,  Justice  Rodman,  for 
the  Court  (in  construing  the  act  of  1871-72),  says:  "There 
cannot  be  an  appeal,  in  its  ordinary  acceptation,  from  the 
commissioners  to  the  Superior  Court,  for  the  reason  that 
they  are  not  a  Court,  and  for  the  further  reason  that  they 
make  their  report  directly  to  the  Superior  Court,  just  as  a 
referee  or  master  does.     *     *     *     Jt  niay  be,  however,  that 


n 


250  IN  THE  SUPREME  COURT. 


Railroad  v,  Parker. 


the  parties  have  a  right  to  have  a  trial  by  jury.  And  there 
seems  to  have  been  no  objection  made  to  a  jury  trial  in  this 
case.     And  in  Railroad  v.  Wicker^  74  N.  C,  220,  there  was  a 

♦ 

jury  trial  by  consent."  In  the  former  case  the  Court  gave 
judgment  for  the  damages  assessed  by  the  jury  for  the  right- 
of-way. 

Whether  the  defendants  could  have  demanded  that  an 
issue  be  framed  upon  the  question  of  damages  previous  to 
the  appointment  of  commissioners  or  not,  in  any  case,  we 
think  that  the  Court  erred  in  overruling  plaintiff's  motion  and 
impaneling  a  jury  to  try  the  issues,  after  a  report  and  excep- 
tions had  been  filed.  The  Judge  then  had  the  power  to 
order  a  new  appraisement,  to  modify  or  confirm  the  report, 
but  the  authority  to  make  "such  orders  in  the  premises  as 
to  him  should  seem  right,"  did  not  empower  him  to  disre-  • 
gard  the  protest  of  the  plaintiff  and  restore  to  the  defend- 
ants a  right  that  they  had  previously  waived,  if  the  law  had 
ever  given  it. 

There  is  error.     The  judgment  is  reversed.     The  Court 

below  must  pass  upon  the  exceptions  to  the  report  of  the 

commissioners,   and   confirm   or   alter  it,   or  order  a  new 

appraisement,  as  may  be  deemed  best. 

Error. 


r 


FEBRUARY  TERM,  1890.  251 


Helms  v.  Green. 


*G.  W.  HELMS  V.  J.  L.  GREEN. 

Deedy  How  Attacked — Pleading — Evidence —  Witness — Fraudu- 

lent  Conveyance. 

1.  In  aclions  for  the  recovery  of  land,  as  formerly  in  the  action  of  eject- 

ment, any  deed  offered  as  a  link  in  a  chain  of  title  is  thereby 
exposed  to  attack  for  incapacity  in  the  maker,  or  because  it  was 
void  under  the  statutes  of  frauds  (18th  and  27th  Eliz.)}  though  it 
may  not  have  been  mentioned  in  the  pleadings;  but  where  a 
party  seeks  to  set  aside  a  conveyance  because  of  a  fraudulent 
combination  to  prevent  a  fair  competition  of  bidders,  he  must 
allege  the  fraud  now  as  he  was  required  formerly  to  file  his  bill 
in  a  Court  of  Equity. 

2.  The  Code  {%  579)  abolishes  the  action  to  obtain  discovery  under  oath, 

and  substitutes  for  it  a  remedy  in  harmony  with  the  code  system 
hy  allowing  a  party,  in  support  of  the  allegations  of  his  complaint, 
or  of  a  cross-action  set  up  in  a  counter-claim,  after  eliciting  admis- 
sions from  his  adversary  by  verifying  his  pleadings,  to  examine 
such  adversary  party,  as  to  facts  within  his  peculiar  knowledge, 
both  before  and  at  the  trial  of  the  action. 

3.  A  party  who  puts  his  adversary  on  the  stand  gives  him  an  oppor- 

tunity to  testify  on  nis  own  behalf  on  cross-examination,  and 
waives  his  right  of  impeaching  him  by  attacking  bis  credibility, 
but  retains  the  privilege  of  contradicting  him  by  testimony  of 
other  witnesses  inconsistent  with  his. 

4.  The  notorious  insolvency  of  a  bargainor  in  a  deed  executed  to  defraud 

his  creditors  is  a  circumstance  tending  to  show  that  the  bargainee, 
his  son-in-law,  who  lived  in  the  same  neighborhood,  participated' 
in  the  fraud. 

5.  Where  a  deed  was  executed  to  evade  the  payment  of  any  judgment 

that  might  be  recovered  against  the  grantor  in  an  action  for  slan- 
der pending  at  the  time  of  its  execution,  it  is  fraudulent,  under 
13th  Eliz.  (The  Code,  %  1545),  as  to  his  creditors. 

6.  The  fact  that  it  is  exclusively  within  che  power  of  persons  so  nearly 

related  (as  the  defendant  in  this  case  and  his  father-in-law,  the 
grantor  Hinson)  to  explain  every  suspicious  circumstance,  if  they 
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did  act  in  good  faith,  and  the  neglect  to  do  so  voluntarily,  or  the 
failure  of  one  of  the  parties,  when  he  was  forced  to  go  upon  the 
stand,  to  throw  light  upon  it  so  as  to  fully  establish,  if  their 
explanation  were  credited,  the  bona  fides  of  the  transaction,  is  to 
be  considered  as  due  to  inability  to  show  that  their  conduct  was 
consistent  with  an  honest  purpose. 

7.  The  presumption  arises  rather  from  the  peculiar  knowledge  on  the 

part  of  parties  to  a  deed  that  would  either  confirm  or  remove  sus- 
picion raised  by  circumstances  in  evidence  as  to  the  embarrass- 
ment of  the  grantor  and  his  relationship  to  the  grantee  than  from 
any  positive  testimony  as  to  the  persons  actually  present  at  the 
transaction. 

8.  Badges  of  fraud  are  suspicious  circumstances  that  overhang  a  trans- 

action, and  where  the  parties  to  it  withhold  testimony  that  it  is 
exclusively  within  their  power  to  produce,  and  that  would 
remove  all  uncertainty,  if  believed,  as  to  its  character,  the  law 
puts  the  interpretation  upon  such  conduct  most  unfavorable  to 
the  suppressing  party  as  it  does  in  all  cases  where  a  party  pur- 
posely or  negligently  fails  to  furnish  evidence  under  his  control 
and  not  acceptable  to  his  adversary. 

9.  It  was  this  well-established  rule  of  evidence  that  was  laid  down  in 

Reiger  v.  Davis,  67  N.  C,  189,  but  it  was  misconstrued  and  incor- 
rectly stated  in  Tredwell  v.  Graham,  88  N.  C,  208. 

This  was  an  action  begun  in  the  Superior  Court  of 
Union  County,  N.  C,  on  September  12th,  1883,  for  the 
recovery  of  a  tract  of  land  situated  in  said  county,  and  tried 
at  February  Term,  1889,  of  said  Court,  before  Clark,  /.,  and 
a  jury. 

The  following  is  a  statement  of  the  facts  as  far  as  is  neces- 
sary to  an  understanding  of  the  exceptions  made  by  defend- 
ant, and  which  are  the  basis  of  the  appeal.  The 'plaintiff 
showed  title  out  of  the  State,  and  in  one  W.  B.  Hinson,  by 
introducing  in  evidence  grants  from  the  State  to  one  Pinion 
and  one  McCollum,  and  subsequent  and  successive  convey- 
ances to  said  Hinson  ;  and  then  offered  in  evidence  a  deed 
from  the  Sheriff,  dated  February  15th,  1882,  regular  in  form, 
and  duly  proven  and  recorded,  purporting  to  convey  to 
plaintiff  the  land  sued  for,  and  reciting  that  the  sale  was 
had  under  execution  issued  upon  judgment  in  favor  of  one 
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C.  N.  Simpson,  adminietrator  of  W.  H.  Simpson,  and  agninst 
said  W.  B.  Hinson,  which  judgment  was  docketed  in  the 
Superior  Court  of  Union  County,  N.  C,  on  the  21st  day  of 
August,  1881,  as  appeared  by  the  recitals  in  the  SherifiF's 
deed  aforesaid;  and  upon  the  execution  and  judgment  dockets 
of  said  Court,  which  were  ofiFered  in  evidence.  After  the 
introduction  of  these  conveyances,  all  of  which  were  admit- 
ted to  cover  the  land  in  dispute,  and  after  evidence  as  to 
defendant's  being  in  possession  of  the  land  in  dispute,  and 
as  to  annual  rental  value  of  said  land,  the  plaintiff  rested 
his  case.  No  exception  is  made,  or  was  made,  upon  the  trial, 
to  the  evidence,  charge  of  the  presiding  Judge,  or  verdict  of 
the  jury  as  to  the  questions  of  possession  and  damages.  After 
plaintiff  rested  his  ease,  the  defendant  offered  in  evidence  a 
deed  to  himself  from  said  W.  B.  Hinson  and  wife,  dated 
March  30,  1881,  proven  and  recorded  in  April,  1885,  reciting 
a  consideration  of  $300  as  the  amount  of  the  purchase- 
money  paid,  a  copy  of  which  deed,  with  the  probate  thereof, 
is  hereto  appended  as  part  of  this  statement  of  the  case,  and 
marked  "A."  It  was  admitted  that  this  deed  covered,  or 
purported  to  convey,  the  land  in  dispute.  After  the  intro- 
duction of  this  deed  the  defendant  rested. 

Exception  1. — Plaintiff  theti  called  defendant  to  the  wit- 
ness stand,  had  him  sworn,  and  proposed  to  elicit  from  him 
testimony  tending  to  prove  said  deed,  executed  to  him  by 
Hinson  and  wife,  was  fraudulent  and  inoperative  The 
defendant  objected  on  the  ground  that  said  deed,  as  he 
claimed,  could  not  be  attacked  for  fraud  in  this  proceeding, 
but  that  an  action  against  the  parties  to  said  deed,  for  the 
purpose  of  having  it  cancelled  for  fraud,  was  plaintiff's  only 
remedy  by  which  he  could  attack  said  deed.  Objection 
overruled,  and  defendant  excepted. 

The  witness  (defendant)  then  proceeded  to  testify  that  he 
was  a  son-in-law  of  W.  B.  Hinson;  that  the  deed  to  him  was 
dated  the  day  he  got  it;  that  be  took  possession  of  the  land 
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shortly  nfter  he  got  the  deed;  that  he  was  to  pay  3200  for 
the  land;  that  he  did  not  agree  to  pay  more;  that  he  gave 
his  note  to  Hinson  for  the  $200;  that  he  has  never  paid  any- 
thing on  the  note;  that  he  gave  no  security  for  the  payment 
of  the  note,  nor  did  he  give  any  mortgage  to  secure  the  note; 
that  he  didn't  know  whether  or  not  Hinson  was  insolvent 
at  the  time  he  executed  the  deed  to  witness;  that  witness 
was  never  examined  in  supplemental  proceedings  taken  out 
against  Hinson ;  didn't  know  of  Hinson  conveying  away 
other  lands  about  that  time  to  his  (Hinson's)  other  son  in- 
law; didn't  know  whether  Hinson,  at  the  time  of  the  con- 
veyance to  witness,  retained  sufficient  property  to  pay  his 
(Hinson's)  debts;  that  he  heard  that  Hinson  was  put  in  jail 
for  refusing  to  testify  in  supfilemental  proceeding  instituted 
against  him;  that  witness  at  the  time  (»f  said  conveyance, 
and  from  then  to  the  trial  of  this  case,  was  not  worth  more 
than  his  homestead  and  personal  property  exemption:  that 
witness,  and  wife  of  witness,  own  148  acres  of  hind  besides 
the  land  in  dispute  in  this  case;  that  the  deed  for  the  14S 
acres  was  made  to  witness  and  his  wife  jointly,  and  was 
partly  a  gift  and  partly  a  purchase;  that  one  hundred  acres 
was  given  and  forty-eight  bouglit,  and  witness  paid  §240;  that 
Hinson  conveyed  this  148-acre  tract  to  witness  and  his  wife 
four  or  five  years  after  witness  married  Hinson's  daughter: 
that  witness  now  owns  $150  worth  of  personal  property,  and 
is  worth  about  the  same  now  that  he  was  when  the  deed  for 
the  land  in  dispute  was  executed  to  him.  Hinson  was  con- 
sidered good,  or  solvent,  till  a  s-hort  time  before  he  executed 
the  deed  to  witness  for  the  land  in  dispute. 

Witness,  on  cross-examination,  testified  that  there  was  no 
understanding  between  him  and  Hinson  that  he  was  to  take 
the  deed  for  the  land  in  dispute  for  the  purpose  of  keeping 
off  Hinson's  creditors;  that,  in  his  opinion,  the  land  con- 
veyed to  him  (the  land  in  dispute)  was  not  worth  more  than 
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$200,  it  being  in  litigation  or  in  dispute  nt  the  time  it  was 
conveved  to  him 

Exception  2. — The  plaintifl'  then  proposed  to  offer  further 
evidence,  tending  to  attack  said  deed  from  Hinson  to  Green 
for  fraud,  and  the  defendant  objected,  and  assigned  as  the 
ground  therefor,  that  the  plaintiff,  having  introduced  the 
defendant  as  his  witness,  could  not  offer  evidence  tending  to 
impeach  or  contradict  him,  but  was  bound  to  accept  as  true 
and  conclusive  the  testimony  of  said  witness.  The  Court 
overruled  the  objection  in  part,  stating  his  opinion  of  the 
law  to  be  that  the  plaintiff  was  not  allowed,  and  w^ould  not 
be  allowed,  to  introduce  evidence  for  the  purpose  of  impeach- 
ing the  defendant,  but  that  he  would  allow  the  plaintiff  to 
show,  if  he  could,  a  different  state  of  facts  from  those  as  tes- 
tified to  by  the  defendant.  The  defendant  excepted.  Plaintiff 
then  introduced  as  a  wftness,  J.  J.  Medlin,  who  testified  that 
he  was,  and  had  been  for  a  long  time,  acquainted  with  W.  B. 
Hinson  ;  that  in  the  year  1881,  and  at  the  time  of  the  exe- 
cution of  said  deed  from  Hinson  to  Green;  it  was  generallj^ 
reported  that  W.  B.  Hinson  was  insolvent. 

G.  W.  Mullis,  a  witness  introduced  b)'^  plaintiff,  testified 
that  at  the  time  of  said  conveyance  from  Hinson  to  Green, 
the  said  Hinson  was  generally  reported  to  be  insolvent;  that 
the  defendant,  J.  L.  Green,  at  the  tinie  of  said  conveyance, 
was  residing,  and  had  resided  for  some  time  prior  thereto,  in 
about  a  mile  or  one  mile  and  a  half  of  the  said  W.  B.  Hin- 
son; that  D.  R.  Pusser,  J.  W.  Love  and  the  said  J.  L.  Green 
were  the  sons-in-law  of  said  Hinson,  and  were  such  sons-in- 
law  during  the  year  1881,  and  for  some  time  previous 
thereto. 

It  was  in  evidence  by  the  plaintiff,  who  was  examined  as 
a  witness  in  his  own  behalf,  that  the  tract  of  land  in  dispute, 
and  which  was  sued  for,  contained  about  one  hundred  and 
twenty-five  acres,  and  was  worth  $5  or  $6  per  acre  at  the 
time  of  conveyance  from  Hinson  to  Green;  and  one  E.  H. 
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Hinson,  who  was  likewise  examined  as  witness  for  plain- 
tiff, testified  the  same  as  G.  W.  Helms  as  to  the  quan- 
tity and  vahie  of  the  land  at  the  time  of  said  convei^ance, 
i.  6.,  that  there  were  about  125  acres  of  it.  and  that  it  was 
worth  $5  or  1^6  per  acre  The  witnesses  Hehns  and  E.  H. 
Hinson  both  testified  that  in  March,  1881,  when  said  con- 
veyance was  executed,  the  said  W.  B.  Hinson  was  generally 
reporJed  to  be  insolvent,  and  was  much  involved  in  debt. 

The  witness  Hinson,  also  testified  that  at  the  time  said 
deed  was  executed,  he  (the  witness)  had  a  suit  pending 
against  said  W.  B.  Hinson,  in  which  he  had  sued  for  the 
recovery  of  $10,000,  on  account  of  alleged  slanderous  charges 
made  against  him  by  said  W.  B.  Hinson,  and  that  W.  B. 
Hinson,  before  witness  sued  him,  was  solvent  and  worth 
$3,500  or  $7,000.  It  was  also  in  evidence  that  at  the  time 
of  the  execution  of  said  convevance  to  Green,  one  James 
Mullis  had  commenced  suit  against  said  W.  B.  Hinson,  for 
the  recovery  of  $5,000  on  account  of  alleged  slanderous 
charges  made  against  said  Mullis  by  said  W.  B.  Hinson, and 
that  said  suit  afterwards  abated  on  account  of  the  death  of 
plaintiff  Mullis.  It  was  in  evidence  that  the  said  suit  of  E. 
H.  Hinson  against  said  W.  B.  Hinson  was  compromised 
sometime  afier  the  execution  of  said  deed  from  Hinson  to 
Green.  The  execution  dockets  of  the  Superior  Court  of 
Union  County,  N  C,  were  introduced,  showing  judgments 
which  were  rendered  and  docketed  against  said  W.  B.  Hin- 
son after  the  execution  of  said  deed  to  Green ;  one  for  $179.25 
and  interest,  one  for  $291.15  and  interest,  and  the  other 
amounting  to  about  SOO  and  costs,  all  of  which  were  ren- 
dered on  debts  contracted  by  the  said  W.  B.  Hinson  several 
years  before  he  executed  said  deed  to  Green.  There  was 
evidence  that  the  two  first  named  of  these  judgments  have 
since  been  paid  by  T.  L.  Love  and  J  W.  Love,  while  the 
last  named  judgment  was  one  on  which  an  execution  issued 
and  a  sale  was  had  by  the  Sheriff  on  February  6th,  1882,  at 
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which  the  plaintitt'  became  the  purchaser  and  took  the  deed, 
dated  February  loth,  1882,  as  hereinbefore  stated.  The 
judgment  and  execution  upon  and  under  which  said  ?ale 
was  had  were  introduced,  showing  Sheriff's  return  and  allot- 
ment of  exemptions  to  said  W.  B.  Hinson,  and  that  the  said 
land  in  dispute  in  this  action  and  which  was  sold  by  the 
Sheriff,  was  a  part  of  the  excess  of  the  homestead  allotted 
said  Hinson.  The  note  upon  which  said  judgment  was  ren- 
dered was  introduced  in  evidence,  and  was  dated  October  1st, 
1874.  It  was  in  evidence  that  T.  L.  Love,  the  subscribing 
witness  to  the  deed  from  Hinson  to  Green,  was  a  brother  to 
J.  W.  Love,  one  of  the  sons-in-law  of  said  W.  B.  Hinson.  It 
was  in  evidence  that  the  said  W.  B.  Hinson  was  committed 
to  jail  for  refusing  to  be  examined  in  supplementary  pro- 
ceedings instituted  upon  the  judgments,  which  were  after- 
wards paid  by  said  T.  L.  Love  and  J.  W.  Love. 

Plaintiff  offered  in  evidence  further  the  following  deeds 
from  W.  B.  Hinson  to  his  sons-in-law  D.  R.  Pusser  and  J.  W. 
Love. 

Deed  to  D.  R.  Pusser,  dated  December  23d,  1880,  convey- 
ing a  tract  of  land,  and  reciting  a  consideration  of  $1,000 
as  paid,  and  to  J.  W.  Love,  dated  February  14,  1880,  con- 
veying a  tract  of  land,  and  reciting  a  consideration  of  $275 
as  paid;  a  deed  to  J.  W.  Love,  dated  December  24,  1880, 
conveying  a  tract  of  land,  and  reciting  a  consideration  of 
^325  as  paid ;  and  another  deed  to  said  J.  W.  Love,  dated 
11th  day  of  March,  1881,  conveying  a  large  body  of  land 
and  reciting  a  consideration  of  §(),500  as  paid 

Plaintiff  closed  his  case,  and  the  defendant  offered  in  evi- 
dence the  tax  lists  or  tax  returns  for  the  years  1881  and 
1882,  showing  the  property  returned  by  W.  B.  Hinson  for 
taxation;  the  return  for  the  year  1881,  showing  personal 
property  to  the  amount  of  $1,000,  and  no  realty,  and  the 
return  for  the  j^ear  1882,  showing  personal  property  to  the 
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amount  of  $1,5S5,  and  no  reilty  The  personal  property 
returned  for  taxation  in  said  years,  according  to  the  tax 
returns,  consisted  ahnost  entirely  of  unspecified  property. 
The  defendant  then  closed  his  case. 

The  following  nre  the  issues  submitted  to  the  jury,  and 
their  answers  thereto : 

1.  Is  plaintiff  the  owner  and  entitled  to  the  possession 
of  the  premises  claimed  in  the  amended  complaint? 
Ans.  Yes. 

2.  Does  defendant  wrongfully  withhold  possession  thereof? 
Ans.  Yes. 

3.  What  damage  has  plaintiff  sustained  thereby?  Ans. 
$2  per  year. 

There  was  a  verdict  for  the  plaintitl',  and  defendant  moved 
for  a  new  trial,  and  filed  the  following  exceptions  as  grounds 
for  his  said  motion : 

Defendant's  motion  for  new  trial  and  exceptions  in  its 
support  are  as  follows: 

1.  For  that  the  Court  erred  in  permitting  the  plaintiff  to 
attack  the  deed  made  bv  W.  B.  Hinson  to  defendant  for 
fraud,  without  giving  notice  thereof  in  the  pleadings,  and 
without  bringing  a  direct  proceeding  for  that  purpose,  as  set 
forth  in  the  first  exception  stated. 

2.  For  that  the  Court  erred  in  permitting  the  plaintiff  to 
offer  evidence  tending  to  contradict  the  witness  J.  L  Green, 
whom  plaintiff  had  put  on  the  stand,  because  the  plaintiff 
had  thereby  vouched  for  the  credibility  of  said  witness,  and 
could  not  be  heard  to  attack  him ;  and  that  while  plHintiff 
was  permitted  to  show  a  different  state  of  facts  from  those 
testified  to  by  said  witness,  for  the  purpose  of  showing  he 
was  mistaken,  yet  that  rule  was  not  applicable  here,  for  the 
matters  testified  to  bv  tlie  witness  must  have  been  true  or 
false  to  his  knoweldge. 

3.  For  that  his  Honor  erred  in  giving  the  instructions 
asked  for  by  the  plaintiff,  and  refusing  the  7th,  8th  and 
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9th  instructions  asked   for  by  (3efendant,  and  in  modifying 
the  4th,  5th  and  6th  instructions  asked  for  by  defendant. 

Mr.  J.  J.  Vami,  for  plaintiff. 

MeBurs.  D.  Covington  and  H.  B  Adams  for  defendant 

Avery,  J. — after  stating  the  facts:  At  an  early  period  in 
the  judicial  history  of  this  State,  it  was  held  that  courts  of 
law  might  hear  evidence  and  allow  a  jury  to  pass  even 
incidentally  upon  the  question,  whether  a  deed  was  void  for 
fraud  in  the  factum  or  under  13th  or  27th  Eliz.  {The  Code, 
§§1545  and  1546.)  Logan  v.  Simmons^  1  Dev.  &  Bat.,  16, 
Hence,  in  the  trial  of  actions  of  ejectment  where  the  question 
arose  whether  a  deed,  relied  upon  by  either  of  the  parties  as 
a  part  of  a  chain  of  title,  was  executed  to  hinder,  delay  or 
defraud  creditors;evidence  was  heard  to  attack  or  sustain  such 
conveyances,  though  the  action  was  not  brought  to  directly 
impeach  its  character.  Lee  v.  Flannagan,  7  Ired.,  471 ;  Hardy 
V.  Skinner,  9  Ired.,  191;  Hardy  v.  Simpson,  13  Ired.,  132; 
Blac/c  V.  Caldwell,  4  Jones,  150;  Winchester  v.  Reid,  8  Jones, 
377;  Wharton  on  Evidence,  §931. 

Where  land  has  been  sold  at  execution  sale,  a  party  seek- 
ing to  set  aside  the  Sheriff's  deed  because  of  a  fraudulent 
combination  to  prevent  a  fair  competition  among  bidders,  was 
compelled  to  file  his  bill  formerly  in  a  Court  of  Ecjuity  and 
must  now  allege  such  facts  in  his  pleadings  as  are  relied 
upon  to  establish  the  fraud.  Young  v.  Greenlee,  82  N.  C, 
346.  But  in  actions  for  the  recoverv  of  land,  as  in  the  old 
action  of  ejectment,  any  deed  offered  as  a  link  in  a  chain  of 
title  is  thereby  exposed  to  attack  for  incapacity  in  the  maker 
or  because  it  was  void  under  the  statute  of  frauds,  though 
it  may  not  have  been  mentioned  in  the  pleadings.  Jones  v. 
Cohen,  82  N.  C,  75;  Fitzgerald  v.  Sheltm,  95  N.  C,  519.  It 
is  this  distinction  that  makes  the  authorities  cited  and  relied 
on  by  defendant's  counsel  inapplicable  in  the  case  before  us. 
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The  defendant  asked  the  Court  to  instruct  the  jury  that, 
"  (4)  even  if  said  deed  was  executed  by  W.  B.  Hinson  with 
the  actual  intent  to  defraud  his  creditors,  still  the  plaintiff 
cannot  recover  unless  the  plaintiff  satisfies  you  that  the 
defendant  Green  co-operated  in  said  fraudulent  intent,  or 
had  notice  thereof." 

The  Court  gave  the  instruction,  adding  the  words,  "  unless 
it  was  a  voluntary  deed,  and  not  sufficient  property  was 
retained  to  pa)"  Hinson's  debts."  And  the  defendant  further 
prayed  for  the  charge  that,  "(5)  even  if  W.  B.  Hinson  was 
notoriously  insolvent,  and  the  defendant  knew  it  at  the  time 
said  deed  was  executed,  the  law  raises  no  presumption  that 
Green  knew  that  Hinson  intended  to  defraud  his  creditors," 
to  which  the  Judge  added,  "  It  is  a  circumstance,  however, 
to  be  weighed." 

It  was  eminently  proper  that  the  qualifying  words  should 
have  been  attached  by  the  Court  in  both  instnnces.  There 
was  evidence  tending  to  show  that  Hinson  was  embarrassed 
with  debt,  and  that  he  did  not  retain  property  suflBcient  and 

available  to  discharge  his  indebtedness.     A  number  of  wit- 

■ 

nesses  testified  that  he  was  reputed  to  be  insolvent.  The 
defendant  Green  claims  under  a  deed  from  Hinson  and  wife, 
executed  March  20th,  1881,  but  proven  and  recorded  in 
April,  1885.  He  offers  the  tax  lists,  showing  that  for  the 
year  18S1  W.  B.  Hinson  returned  $1,060,  and  for  the  year 
1882,  $1,585,  consisting  entirely  of  personal,  and  almost 
exclusively  of  "unspecified  property."  We  cannot  concede 
the  correctness  of  counsel's  position  that  the  evidence  tend- 
ing to  show  fraud  was  rebutted  b}'  the  return  of  property, 
the  nature  of  which  was  not  pointed  out,  and  most  of  which, 
we  must  infer,  could  not  have  been  reached  by  an  ordinary 
fieri  facias.  There  was  evidence  that  made  it  proper  that  the 
Judge  should  modify  the  fourth  instruction  as  he  did.  Hin- 
son had  not  only  disposed  of  all  of  his  lands  to  different  mem- 
bers  of  his  family,  at  what  witness  said  were  inadequate 
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prices,  and  afterwards  returned  for  taxation  property  that 
did  not  appear  to  be  witliin  the  reach  of  the  ordinary  process 
of  law  to  subject  it  for  debt,  but  the  execution  of  the  deed 
when  no  persons  but  members  of  the  family  were  present, 
as  insisted,  the  failure  to  register,  the  great  discrepancy 
between  the  recited  and  alleged  prices,  the  wide  difference 
between  the  aggregate  amount  recited  as  consideration  in 
the  deeds  to  different  members  of  his  family  and  the  amount 
upon  which  Hinson  paid  taxes  soon  after,  and  other  circum- 
stances, certainly  justified  the  argument  to  the  jury,  and 
would  have  supported  a  finding  by  them  that  the  deed  to 
Green  was  voluntary,  and  that  in  fact  no  money  was  paid 
bv  him  to  Hinson  for  the  land. 

The  fact  that  the  defendant  Green  was  examined  bv  the 
plaintiff  as  a  witness,  does  not  preclude  the  latter  from  insist- 
ing before  the  jury  that  his  testimony  was  not,  and  that  of 
witnesses  w^ho  contradicted  him  was  true,  nor  prevent  the 
Judge  from  submitting  any  view  of  the  law  predicated  upon 
that  hypothesis. 

The  Code,  §579,  abolishes  the  action  to  obtain  discovery 
under  oath,  and  provides  that  no  *' examination  of  a  party 
shall  be  had  on  behalf  of  the  adverse  party  except  in  the 
manner  prescribed  in  this  chapter."  The  four  succeeding 
sections,  after  providing  how  a  party  may  be  compelled  to 
appear  and  answer  both  before  and  at  the  itrial,  conclude 
with  the  provision  (section  583)  that  *'  the  examination  of 
the  party  thus  taken  may  be  rebutted  by  adverse  testimony." 
The  rules  prescribed  in  that  chapter  for  regulating  such 
examinations,  interpreted  according  to  their  plain  import 
and  construed  in  connection  with  section  268  of  The  Code, 
furnish  a  substitute  equal  to  the  old  bill  of  discovery  as  a 
means  of  eliciting  material  facts  within  the  peculiar  knowl- 
edge of  an  adversary  party,  and  which,  moreover,  harmonize 
with  the  general  idea  of  the  code  system  by  obtaining  the 
discovery  and  the  remedy  sought  by  the  party  asking  it  in 
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the  same  action.  Coates  v.  WilkeSy  92  N.  C,  382.  The  alle- 
gations of  the  complaint,  and  every  material  allegation  of 
new  matter  constituting  a  counter-claim  in  an  answer, 
directly  admitted  or  not  denied,  have  the  effect  of  a  finding 
by  a  jury.  Bonham  v.  Craigy  80  N.  C,  224.  When  the 
pleadings  are  complete,  other  material  facts  may  be  elicited 
from  an  adversary  by  examination  in  support  of  the  main 
action  or  the  cross-action  set  up  in  the  counter-claim,  if  the 
disclosures  by  way  of  admissions  are  not  deemed  suflBciently 
full.  A  party  who  puts  his  adversary  on  the  stand  gives 
him  an  opportunity  to  testify  on  his  own  behalf  on  cross- 
examination,  and  waives  his  right  of  impeaching  him  by 
attacking  his  credibility,  but  retains  the  privilege  of  contra- 
dicting him  by  testimony  of  other  witnesses  inconsistent 
with  his.  Coates  v.  Wilkes,  supra;  Turner  v.  Mcllhaneyy  8 
Cal.,  575;  Txd  v.  Byrne,  24  N.  J.,  631;  Drake  v.  £aHn,  10 
Cal.,  312;  Wharton  Ev.,  §§488,  489.  We  think,  therefore, 
that  neither  the  defendant's  second  assignment  of  error,  nor 
his  exception  to  the  refusal  to  give  his  instructions  num- 
bered 8  and  9,  can  be  sustained. 

The  Judge  un(|uestionably  stated  the  law  correctly  when 
he  told  the  jury  that  the  notorious  insolvency  of  Hinson,  if 
admitted,  as  set  forth  in  the  prayer  of  defendant,  would  be 
a  circumstance  tending  to  show  tliat  the  defendant  was  a 
participant  in  the  fraud,  and  we  concur  in  the  propriety  of 
modifying  the  original  proposition  drawn  by  defendant,  as 
it  was  qualified  by  the  addition  made  by  the  Court. 

The  declared  object  in  enacting  13  Eliz.  was  to  avoid 
and  abolish  *' feigned  gifts,  grants,  alienations,  &c.,  which 
may  be  contrived  and  devised  of  fraud,  to  the  purpose  and 
intent  to  delav,  hinder  and  defraud  creditors  and  others  of 
their  just  and  lawful  actions  and  debts."  So  that,  if  Ilinson 
had  conveyed  to  Green  in  order  to  evade  the  payment  of 
any  judgment  that  might  be  recovered  in  an  action  for  slan- 
der then  pending  against  him,  the  deed  must  be  treated  as 
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fraudulent  in  so  far  as  it  affected  the  rights  of  creditors,  such 
as  the  plaintiff  in  the  execution  under  which  G.  W.  Helms 
bought.     2  Blk.,  430;  2  Atkins'  Reports,  481. 

The  defendant  asked  the  Court  to  instruct  the  jury  that, 
*'even  though  the  purchase  money  agreed  to  be  paid  may 
have  been  less  than  the  actual  value  of  the  land,  this  can 
raise  no  presumption  against  the  defendant,  for  it  is  in  proof 
that  the  land  was  involved  in  litigation,  and  this  fact  may 
well  explain  the  inadequacy  of  [>rice." 

In  lieu  of  this,  the  Judge  charged  them:  **That  if  the 
jury  believe  that  W.  B.  Hinson,  being  much  involved  in 
debt,  conveyed  to  his  son-in-law,  J.  L.  Green,  the  land  in 
dispute  at  much  le.^s  than  its  value,  and  the  said  son-in-law 
was  himself  insolvent  at  that  time,  and  secured  the  pur- 
chase-money by  exec  uting  his  individual  note,  which  has 
not  been  paid,  and  without  any  further  security,  then  the 
law  presumes  the  said  deed  to  be  fraudulent,  and  it  is  incum- 
bent upon  the  defendant  to  rebut  said  presumption,  for  the 
law  looks  with  suspicion  upon  such  transactions  between 
near  relatives." 

The  rule  laid  down  by  Justice  Boyden  in  Reiger  v.  Davis^ 
t>7  N.  C,  189,  was,  that  when  a  debtor,  much  embarrassed,  . 
conveys  property  of  much  value  to  a  near  relative,  and  the 
transaction  is  secret  and  no  one  is  present  to  witness  the 
trade  but  these  near  relatives,  it  is  to  be  regarded  as  fraudu- 
lent; but  when  these  relatives  are  made  witnesses  in  the 
cause,  and  depose  to  the  fairness  and  bova  fides  of  the  trans- 
action, and  that,  in  fact,  there  was  no  purpose  of  secrecy,  it 
then  becomes  a  question  for  the  jury  to  determine  the  intent 
which  influenced  the  parties,  and  to  find  it  fraudulent,  or 
otherwise,  as  the  evidence  may  satisfy  them. 

In  Brown  v.  Mitchell^  102  N.  C,  372,  it  is  said  that,  in 
Reiger  v.  Davis,  supra,  the  Court  intended  only  to  lay  down 
a  rule  of  evidence  applicable  in  all  cases,  whether  an  issue 
of  fraud  is  involved  or  not,  that  "where  efi'ective  proofs  are 
in  the  power  of  a  party  who  refuses  or  neglects  to  produce 
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them,  that  naturally  raises  a  presumption  that  those  proofs, 
if  produced,  would  make  against  him." 

The  language  used  by  Justice  Boyden  is  not  correctly 
reproduced  in  the  syllabus  that  seenjs  to  have  led  to  an 
incorrect  inference  in  Tredwell  v.  Graham,88  N.  C,  208.  But 
in  any  view  of  the  case,  it  is  only  after  the  relatives,  who 
were  present,  make  some  explanation  which,  if  believed, 
inspires  confidence  in  their  good  faith  and  shows  that  they 
had  no  reason  or  purpose  to  conceal  any  of  the  circumstances 
attending  the  transaction  or  the  motives  leading  to  it,  that 
the  presumption  is  rebutted  and  the  iliadquacy  of  CM-nsid- 
eration  and  the  failure  to  summon  others  to  witness  what 
occurred  in  the  family  dwindles  in  importance  from  the 
basis  of  presumption  to  mere  badges  of  fraud.  Gre^n,  when 
forced  as  an  unwilling  witness  to  testify,  did  not  repel  the 
presumption  of  a  fraudulent  intent  by  showing  that  there 
was  no  purpose  to  conceal  the  fact  that  the  conveyance  had 
been  made,  and  that  in  fact  there  was  no  intention,  so  far 
as  he  knew,  on  the  part  of  Hinson,  to  defraud  creditors. 
Thie  explanation  made  by  him  is  couched  in  very  well 
guarded  language.  He  testified,  on  cross-examination,  that 
there  was  "no  understanding  between  him  and  Hinson 
that  he  was  to  take  the  deed  to  the  land  in  dispute  for  the 
purpose  of  keeping  oft'  Hinson's  creditors,"  and  he  did  not 
say  that  the  price  was  equal  to  the  real  value  of  the  lan«i 
but  was  as  much  as  it  was  worth,  with  the  cloud  of  litiga- 
tion as  to  the  title  hanging  over  it.  He  assigned  no  reason 
for  postponing  the  registration  of  the  deed,  nor -did  he  state 
that  it  was  the  positive  purpose  of  his  fatherin-law  to  exact, 
and  of  himself  to  pay,  the  consideration  evidenced  by  the 
note.  He  does  not  state  whv  it  was  that  the  recited  consid- 
eration  was  $300,  while  the  real  price  was  $200.  In  order 
to  repel  the  presumption  of  fraud,  the  explanation,  when 
attempted,  should  have  been  so  full  that,  if  believed,  it  would 
have  relieved  the  transaction  of  all  suspicion  and  established 
the  good  faith  of  the  parties  to  it.     The  fact  that  it  is  exclu- 
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sivel)'  within  the  power  of  persons,  so  nearly  related  as 
the  defendant  and  his  father-in-law  Hinson,  to  explain 
every  suspicious  circumstance,  if  they  did  act  in  good 
faith,  and  the  neglect  to  do  so  voluntarily,  or  the  fail- 
ure of  one  of  the  parties,  when  he  was  forced  to  go  upon 
the  stand,  to  throw  light  upon  it,  so  as  to  fully  establish, 
if  their  explanations  were  credited,  the  bona  fides  of  the 
transaction,  is  to  be  considered  as  due  to  inabilit}'  to  show 
that  their  conduct  was  consistent  with  an  honest  purpose. 
The  presumption  arises  rather  from  the  peculiar  knowledge, 
on  the  part  of  parties  to  a  deed,  of  facts  that  would  either 
confirm  or  remove  suspicion  raised  by  circumstances  in  evi- 
dence as  to  the  embarrassment  of  the  grantor  and  his  rela- 
tionship to  the  grantee  and  the  faihire  to  state  or  prove  what 
they  know,  than  from  any  positive  testimony  as  to  the  per- 
sons actually  present  at  the  transaction  Badges  of  fraud 
are  suspicious  circumstances  that  overhang  a  transaction 
(such  as  those  we  have  already  mentioned  in  this  case),  and 
where  the  parties  to  it  withhold  testimony  that  it  is  exclu- 
sively within  their  power  to  produce,  and  that  would  remove 
all  uncertainty,  if  believed,  us  to  its  character,  the  law  puts 
the  interpretation  upon  such  conduct  most  unfavorable  to 
the  suppressing  party,  as  it  does  in  all  cases  where  a  party 
purposely  or  negligently  fails  to  furnish  evidence  under  his 
control  and  not  accessible  to  his  adversarv.  Wharton  on 
Ev.,  $§12(30  to  1269.  This  is  consistent  with  the  rules  as  to 
the7ua?i^M7nand  quantity  of  proof  requisite  upon  issues  of  fraud 
heretofore  laid  down  by  this  Court.  Brown  v.  Mitchell ^  supra; 
Harding  v.  Long^  103  N.  C,  I ;  Berry  v.  Hally  at  this  term. 

The  defendant  cannot  demand  that  this  Court,  under  a 
general  excej)tion  to  the  charge,  should  follow  him  in  a 
search  for  error  in  every  part  of  it.  We  can  go  no  further 
than  to  review  the  portion  of  the  charge  substituted  for  the 
special  instruction  asked.  McKinuon  v.  Morrison,  104  N.  C, 
354. 

There  is  no  error.  AflBrmed. 
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*3IARY  F.  ANDERSON  et  al.  v.  G.  W.  LOGAN. 
Pleading — Counter- claim — Deed,  Cortstrudion  of — ^' Heirs  ^' 

1.  The  facts  relied  upon  as  the  basis  of  a  defence  or  counter-claim  must 

be  set  out  in  an  answer  with  the  same  precision  as  is  requisite  in 
a  complaint,  and,  therefore,  a  defendant  who  expects  to  prove 
that  there  was  an  actual  mistake  by  which  the  word  *'  heirs"  was 
omitted  from  a  deed  which  he  proposes  to  offer  in  evidence,  or  to 
insist  that  there  is  internal  evidence  in  such  deed  that  the  grantor 
intended  to  convey  the  fee  and  omitted  the  word  of  inlieritance 
by  mistake,  must  set  up  his  equity  in  iiis  answer. 

2.  The  Courts,  in  order  to  carry  out  the  intent  of  the  grantor,  where  it 

could  be  gathered  from  the  face  of  a  deed,  have  construed  con- 
veyances as  passing  an  estate  of  inheritance  in  all  cases  where  the 
word  "  heirs  "  was  joined  as  a  qualification  to  the  name  or  desig- 
nation of  the  baigainees,  even  in  the  clause  of  warranty,  or  where 
the  covenant  of  warranty  was  confused  with  the  premises  or 
habendum,  if,  b}  a  transposition  of  it,  or  by  making  a  parenthesis, 
or  in  any  way  disregarding  punctuation,  the  word  "heirs''  could 
be  made  to  qualify  the  apt  words  of  conveyance  in  the  premises, 
or  the  words  "  to  have  «and  to  hold  "  in  the  habendum  and  tenen- 
dttnij  even  though  it  was  made  to  do  double  duty  as  a  part  of  the 
covenant  of  warranty. 

3.  Where  there  are  no  words  of  conveyance  in  the  instrument,  or  where 

the  word  *'  heirs"  does  not  appear  in  any  part  of  the. deed  except 
in  connection  with  the  name  of  the  bargainor,  or  with  some 
expression,  such  as  '*  party  of  the  first  part,"  used  in  the  clause  of 
warranty,  or  elsewhere,  to  designate  the  grantor,  the  deed,  if  exe- 
cuted before  the  Act  of  1879  was  passed,  will  be  construed  as  vest- 
ing only  a  life  estate  in  the  bargainee. 

4.  Where  the  deed  set  forth  that  the  bargainors,  *'  for  and  in  considera- 

tion of  the  sum  of  two  thousand  dollars  to  them  in  hand  paid  by 
J.  W.,  doth  give,  grant,  bargain,  sell  and  convey  all  of  the  piece 
or  parcel  of  land,  or  so  much  as  our  interest,  lying  and  being," 
&c.  (giving  a  description  of  the  land),  "to  have  and  to  hold  all 
of  our  interest  in  the  above-mentioned  lot  from  ourselves,  our 
heirs  and  all  that  may  claim  under  vs  and  our  assigns  forever, 
all  that  above-mentioned  lot  and  premises":  Held,  that  the  bar- 
gainee took  only  a  life  estate. 


♦Head  notes  by  Avery.  J. 
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This  was  an  Action  for  the  Recovery  of  Land,  tried  at  the 
Spring  Term,  1889,  of  the  Superior  Court  of  Rutherford 
County,  before  Clark,  J. 

The  plaintiffs  offered  a  deed  to  Mildred  Bowen  from  the 
executors  of  James  Bowen,  dated  December,  1825,  which,  it 
was  admitted,  covered  the  land  in  controversy,  and  also  the 
record  of  the  will  of  James  Bowen,  proven  in  Octol:)er,  1825. 
The  plaintiffs  also  proved  that  Joseph  Bowen,  the  husband 
of  said  Mildred,  was  in  possession  before  her  death,  and  that 
said  Mildred  Bowen,  and  those  claiming  under  her,  had 
continuous  possession  of  said  lot  or  land  in  dispute  from  the 
vear  1831  till  the  vear  18H9. 

The  said  Mildred  Bowen  was  twice  married — first  to  Jos. 
Bowen,  by  whom  she  had  a  son,  Thomas  Bowen,  who  died, 
without  issue,  in  April,  1879,  and  Mary  F.  Bowen,  who  inter- 
married in  1846  with  Joseph  Anderson,  who  died  in  1847; 
and  second,  to  J.  H.  Wilkins,  the  issue  of  which  marriage 
were  the  plaintiff  W.  T.  Wilkins  and  the  plaintiff  Sarah  J. 
Wilkins,  who  inter-married  with  John  Tillinghast.  J.  H. 
Wilkins  died  in  the  year  1S84,  and  this  action  was  brought 
in  the  year  1885. 

The  defendant  offered  in  evidence  a  deed  from  W.  T.  Wil- 
kins and  S.  J.  Wilkins  (now  Tillinghast),  dated  in  1864,  cov- 
ering the  locus  in  quo,  and  contended  that  it  was  a  deed  in 
fee-simple.  The  Court  held  that  it  conveyed  only  an  estate 
during  the  life  of  J.  H.  Wilkins,  and  defendant  excepted. 

The  defendant  asked  that  an  issue  be  submitted  to  the 
jury  as  to  the  true  construction  of  the  deed.  The  Court 
declined,  and  defendant  excepted. 

The  Court,  at  the  close  of  the  evidence,  remarked  to  coun- 
sel that  it  would  have  submitted  an  issue  as  to  whether  the 
deed  had  been  made  for  a  life  estate  by  mutual  mistake,  but 
there  had  been  no  evidence  tending  that  way. 

The  defendant  then  offered  in  evidence  a  deed  from  Mar- 
tin Walker,  Sheriff  of  Rutherford  County,  to  defendant,  for 
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all  the  interest  of  J.  H.  Wilkins  in  the  locus  in  quo,  dated 
November  3, 1869. 

The  Clerk  testified  that  after  diligent  search  he  could  find 
no  execution  against  J.  H.  Wilkins,  as  recited  in  said  deed. 
The  defendant  entered  into  the  possession  of  the  property 
soon  after  the  date  of  said  deed,  and  had  been  in  continuous 
possession  ever  since. 


EXHIBIT  "a," 


This  indenture,  made  and  entered  into  this  12th  dav  of 
September,  in  the  }  ear  of  our  Lord  one  thousand  eight 
hundred  and  sixty-four,  between  Sarah  Jane  Wilkins  and 
William  Terrell  Wilkins  of  the  county  of  Rutherford,  State 
of  North  Carolina,  of  the  one  part,  and  J.  H.  W^ilkins,  of 
the  aforesaid  county,  of  the  other  part — 

Witnesseth:  That  for  and  in  consideration  of  the  sum  of 
two  thousand  dollars,  to  them  in  hand  paid  by  the  said  J. 
H.  Wilkins,  doth  give,  grant,  bargain,  sell  and  convey,  all 
that  piece  or  parcel  of  land,  or  so  much  as  our  interest, 
lying  and  being  in  the  township  of  Rutherfordton,  and 
county  and  State  aforesaid,  beginning  at  the  corner  of  said 
lot,  next  to  the  court-house,  and  runs  thence  8  west 
with  Main  street  80  feet  7  inches,  to  the  corner  of  McEntire's 
lot,  on  said  street;  thence  north  82  west  llH  feet  10  inches 
to  a  stake,  on  the  side  of  the  back  street;  thence  south  8 
w^est  04  feet  7  inches  to  the  corner  of  the  lot  purchased  of 
Graham;  thence  with  the  line  of  said  lot  south  82  east  232 
feet  10  inches  to  the  public  square,  the  other  corner  of  the 
Graham  lot;  thence  north  82  east  14  feet  with  the  line  of 
the  public  squai  e  to  a  stake;  thence  south  82  east  to  the  begin- 
ning, agreeable  to  the  plan  and  plot  of  said  lot  and  premises: 
to  have  and  to  liold  all  our  interest  in  the  above  mentioned 
lot  from  ourselves,  our  heirs,  and  all  that  may  claim  under 
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us,  and  our  assigns  forever,  all  that  above  mentioned  lot 
and  premises. 

Sarah  J.  Wilkins.   [Seal.] 
W.  T.  Wilkins.         [Seal] 
Witness:  Wm.  Anderson, 

T.    B.   TWITTY. 

The  defendant  asked  the  Court  to  instruct  the  jury  that 
plaintiff,  on  the  evidence,  could  not  recover,  because — 

1.  The  claim  was  barred  by  the  statute  of  limitations. 

2.  Because  James  Bowen's  will  did  not  give  his  executors 
power  to  make  sale  of  his  realty. 

3.  Mrs.  Anderson  was  sole  heir  at  law  of  Joseph  Bowen, 
and  that  her  title  was  barred  bv  statute  of  limitations. 

No  title  or  color  of  title  in  Joseph  Bowen  having  been 
shown,  the  Court  so  refused  to  charge.  Exception  by  defend- 
ant. Verdict  for  the  plaintiff  on  all  the  issues  as  set  out  in 
the  record. 

Motion  by  defendant  for  new  trial,  assigning  as  errors 
the  exceptions  above  noted.  Motion  overruled;  judgment 
signed ;  appeal  by  defendant. 

Counsel  for  defendants  abandoned  in  this  Court  the  excep- 
tions not  set  forth  above.     The  defendant  excepted. 

Messrs.  J.  A.  Forney  and  M.  H.  Justice^  for  plaintiffs. 
Messrs.  T.  P.  Devereux,  W.  A  Hoke  and  J.  C.  L.  Harris,  for 
defendants. 

Avery,  J. — after  stating  the  facts:  The  facts  relied  upon 
as  constituting  the  basis  of  a  defence  or  counter-claim,  must 
be  set  out  in  an  answer  with  the  same  precision  as  is  requi- 
site in  a  complaint.  Rountree  v.  Brinson,  98  N.  C,  107. 
Therefore,  an  equitable  defence  must  be  set  forth  in  an 
answer,  as  well  as  proven  on  the  trial,  just  as  the  grounds  of 
equitable  relief  demanded  must  be  distinctly  alleged  in  a 
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complaint,  and  the  probata  made  to  correspond.  In  Vickers 
V.  Leigh,  104  N.  C,  248,  the  plaintiffs  brought  their  action 
(in  the  nature  of  a  bill  in  equity)  to  correct  a  mistake  in 
omitting  the  word  "heirs"  from  the  deed,  and  the  praj'er  in 
the  bill  in  Rutledge  v.  Smith,  Busbee's  Eq.,  283,  was  that  a 
similar  mistake  be  corrected  in  the  same  way.  So  that,  if 
we  were  to  concede  (though  we  are  not  prepared  to  do  so) 
that  there  is  internal  evidence  in  the  language  of  the  deed 
sufficient  to  show  that  the  grantors  intended  to  convey  the 
fee,  and  omitted  the  word  "heirs"  by  mistake,  the  answer 
fails  to  set  up  any  tuch  equity,  or  any  but  strictly  legal 
grounds  of  defence.  It  is  needless,  therefore,  to  draw  dis- 
tinctions between  tlie  form  of  this  deed  and  that  which  was 
the  suV)ject  of  the  action  in  J^tckers  v.  Leigh,  saipva.  We  could 
not  ex  mero  motii  grant  equitable  relief  to  the  parties  who  fail 
to  lay  the  necessary  foundation  by  alleging  the  facts  which, 
as  thev  claim,  entitle  them  to  it. 

But  the  defendant  contends  that  even  in  si  Court  of  law, 
under  the  old  system,  the  deed  would  have  been  so  construed 
by  transposing  the  word  '' heirs"  from  the  covenant  of  war- 
ranty to  the  habmdiim  as  to  make  it  pass  to  J.  H.  Wilkuis 
the  fee  in  the  land  conveved.  The  old  established  rule  was 
that,  in  order  to  create  an  estate  of  inheritance,  the  word 
"  heirs"  must  appear  either  in  the  premises  or  the  habendum 
of  the  deed.  2  Black  ,  298;  StM  v.  Barham,  87  N.  C,  62. 
The  Courts,  in  order  to  carry  out  the  intent  of  the  grantor, 
where  it  could  be  gathered  from  the  face  of  a  deed,  have,  in 
a  liberal  spirit,  construed  conveyances  as  passing  an  estate 
of  inheritance  in  all  cases  where  the  word  "  heirs"  was  joined 
as  a  qualification  to  the  name  or  designation  of  the  bar- 
gainees, even  in  the  clause  of  warranty,  or  where  tlie  cove- 
nant of  warranty  was  confused  with  the  premises  or  haben- 
dum, if,  by  a  transposition  of  it,  or  by  making  a  parenthesis, 
or  in  any  way  disregarding  punctuation,  the  word  "heirs" 
could  be  made  to  qualify  the  apt  words  of  conveyance  in  the 
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premises,  or  the  words  "to  have  and  to  hold"  in  the  haben- 
dum and  tenendum,  even  though  it  was  made  to  do  double 
duty  as  a  part  of  the  covenant  of  warranty.  Among  the  eases 
falling  under  this  principle  are  Staton  v.  MulliSy  92  N.  C,  623 ; 
Graybeal  v.  Davis,  95  N.  C,  508;  Hicks  v.  Bullock,  96  N.  C, 
164;  Bunn  v,  WelU,  94  N.  C,  67;  Ricks  v.  Pidliam,  94  N.  C, 
225;  Phillips  v.  Thompson,  73  N.  C,  543;  Wavgh  v.  Miller, 
75  N.  C,  127;  Allen  v  Bcmen,  74  N.  C,  155;  Phillips  v.  Davis, 
69N.  C,  117. 

But  where  there  are  no  words  of  conveyance  in  the  instru- 
ment,  or  where  the  word  "heirs"  does  not  appear  in  any 
part  of  the  deed,  except  in  connection  with  the  name  of  the 
bargainor,  or  with  some  expression  such  as  "party  of  the 
first  part,"  used  in  the  clause  of  warranty,  or  elsewhere,  to 
designate  the  grantor,  the  deed,  if  executed  before  the  Act 
of  1879  was  passed,  will  be  construed  as  vesting  only  a  life 
estate  in  the  bnrgainee.  Batchelor  v.  Whitaker,  88  N.  C,  350: 
Stell  V.  Barham,  supra. 

The  material  portions  of  the  conveyance,  referred  to  as 
exhibit  "A,"  are  as  follows:  "  Witnesseth,  that  for  and  in 
consideration  of  the  sum  of  two  thousand  dollars,  to  them  in 
hand  paid  by  the  said  J.  H.  Wilkins,  doth  give,  grant,  bar- 
gain, sell  and  convey  all  of  the  piece  or  parcel  of  land,  or  so 
much  as  our  interest,  lying  and  being,"  &c.  (giving  a  descrip- 
tion of  the  land),  "  to  have  and  to  hold  all  of  our  interest  in 
the  above  mentioned  lot  from  ourselves,  our  heirs  and  all  that 
may  claim  under  us,  and  our  assigns  forever,  all  that  above 
mentioned  lot  and  premises."  The  instrument  is  written  in 
the  first  person  and  the  word  "heirs"  is  used  only  once,  quali- 
fied by  the  pronoun  "our,"  and  plainly  referring  to  the  bar- 
gainors, so  that  no  transposition  can  cure  the  fatal  defect. 

If  there  were  no  other  difiSculty  in  the  waj^,  we  could 
not  declare  that  the  word  of  inheritance  had  been  omitted 
by  mistake,  where  there  is  no  allegation  of  mistake  in  the 
answer,  and  we  find  among  all  the  cases  decided  by  this 
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Court,  no  instance  in  which  the  word '*  heirs,"  when  dis- 
tinctly used  in  connection  with  the  word  or  designation  of  a 
bargainor,  in  a  covenant  of  warranty,  has  been  made  to 
serve  the  additional  purpose  of  creating  an  estate  of  inher- 
itance in  the  bargainee. 

There  is  no  error.     The  judgment  of  the  Court  below 
must  be  affirmed. 

Affirmed. 


HENDERSON  TUCKER  v.  E.  W.  WILKINS. 

False  Imprisonvient — Arrest — Pleadings  —  Evidence — Probable 

Cause — Appeal — Damages. 

1 .  In  an  action  for  false  imprisonment,  the  defendant  admitted,  by  not 

denying  in  his  answer,  that  the  warrant  of  arrest  under  which  the 
plaintiff  was  taken  in  custody  was  issued  before  action  was  begun 
by  issuing  summons:  Held,  that  such  admissions,  in  another 
action,  should  be  taken  as  true,  and  any  evidence  admitted  on 
that  point  was  irrelevant. 

2.  Evidence  that  defendant  never  made  any  demand  for  the  debt  upon 

which  the  warrant  of  arrest  was  issued,  was  competent  to  show 
the  absence  of  probable  cause  and  the  animus  of  defendant  in 
issuing  the  warrant. 

3.  Mere  general  rumor  that  a  jjerson  indebted  has  removed  to  another 

State  is  not  sufficient  to  justify  his  creditor  in  suing  out  a  warrant 
for  his  arrest.  There  should  be  such  evidence  as  would  induce  a 
reasonable  man  to  believe  that  the  facts  existed  upon  which  be 
based  his  application. 

4.  The  pendency  of  an  appeal  from  a  judgment  of  the  Justice  of  the 

Peace  upon  the  cause  of  action — the  order  of  arrest  having  been 
discharged  as  void — is  no  bar  co  t^e  maintenance  of  an  action  for 
unlawfully  causing  the  arrest  of  an  alleged  debtor  upon  the  void 
order  of  arrest. 

This  was  a  civil  action,  tried  at  the  Fall  Term,  1889,  of 
Halifax  Superior  Court,  before  Boykin,  J. 
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The  complaint  formally  alleges  two  distinct  causes  of 
action.  The  first  is  for  false  imprisonment,  in  that  the 
defendant  procured  a  warrant  of  arrest  to  be  issued  by  a 
Justice  of  the  Peace,  and  had  the  plaintifif  arrested  upon  the 
same  by  a  proper  ofiBcer  and  deprived  of  his  liberty  "for 
twenty  hours,"  the  warrant  being  void,  because  no  action 
had  been  begun  by  the  defendant  against  the  present  plain- 
tiff by  summons  to  recover  his  alleged  debt  specified  in 
the  warrant.  The  second  cause  of  action  is  for  malicious 
prosecution,  in  maliciously  suing  out  a  warrant  of  arrest 
without  probable  cause. 

The  issues  submitted  to  the  jury  were  as  follows: 

1.  Did  the  defendant  Wilkins,  on  or  about  the  17th 
day  of  December,  1888,  wrongfully  and  illegally  cause  the 
arrest  of  the  plaintiff,  in  the  manner  set  out  in  the  com- 
plaint? 

2.  Did  the  defendant  Wilkins,  on  or  about  the  17th  day 
of  December,  1888,  with  malice  and  without  probable  cause, 
cause  the  arrest  and  imprisonment  of  the  plaintiff^,  as  alleged 
in  the  complaint  ? 

3.  What  damage,  if  any,  is  the  plaintifi*  entitled  to 
recover  ? 

It  was  alleged  that  the  warrant  of  arrest  was  issued 
and  served  on  the  17th  of  December,  1888,  and  a  sum- 
mons was  afterwards  issued  pertinent  on  the  18th  of 
the  same  mouth.  On  the  trial  the  plaintiff  was  allowed  to 
put  in  evidence  a  summons,  dated  the  18th  of  the  same 
month  in  another  action,  and  the  defendant  excepted.  He 
was  allowed  to  testify  in  his  own  behalf  among  other  things, 
"  Wilkins  never  made  any  demand  on  me  before  I  paid  $10, 
nor  thereafter." 

The  defendant  excepted. 

The  defendant  proposed  to  testify  on  his  own  behalf  that 
"  it  was  generally  rumored  in  the  neighborhood  that  plain- 

105-18 


^ 


274  IN  THE  SUPREME  COURT. 


TUCfcEH  V.   WiLKINS, 


tiflF  had  gone  to  Virginia  to  live,  and  that  he  had  heard 
and  believed  such  rumor,"  and  he  believed,  "at  the  time  he 
had  plaintiff  arrested  that  plaintiflFhad  removed  to  Virginia." 
The  proposed  evidence  was  rejected  and  the  defendant 
excepted. 

The  following  is  part  of  the  case  stated  on  appeal : 

"The  defendant  asked  the  Court  to  instruct  the  jury — 

"  4.  That  if  the  jury  is  satisfied  from  the  evidence  that 
the  action  of  E.  ]V.  Wilkins  v.  Henderson  Tucker^  and  the 
order  of  arrest  issued  therein,  were  taken  by  appeal  to  the 
Superior  Court,  and  are  now  pending  there,  then  the  plain- 
tiff cannot  recover  in  this  action. 

"5.  That,  upon  the  whole  evidence,  the  plaintiflF  cannot 
recover. 

"G.  That  plaintiff  having  shown  no  actual  damages, 
the  jury  cannot  find  for  the  plaintiff  more  than  nominal 
damages. 

"7.  That,  upon  the  whole  evidence,  the  plaintiff  cannot 
recover  in  this  action. 

'*8.  That  there  is  no  evidence  before  the  jury  that  the 
summons  in  the  case  of  E.  W,  Wilkins  v.  Henderson  Tucker 
was  not  issued  until  after  the  order  of  arrest,  and  in  the 
absence  of  such  evidence  the  presumption  is  that  the  sum- 
mons was  issued  before,  or  at  the  time,  the  order  of  arrest  was 
issued." 

In  answer  to  the  fourth  prayer,  the  Court  told  the  jury 
that,  if  they  believed  the  evidence,  the  order  of  arrest  had, 
on  motion  of  the  defendant  therein  made  at -the  trial  in  the 
Justice's  Court,  been  vacated,  and  said  defendant  released 
and  discharged  from  arrest,  and  if  no  appeal  was  taken 
therefrom,  then  an  appeal  taken  by  said  defendant  from  the 
judgment  for  the  debt  duly  rendered  against  him  did  not 
have  the  effect  of  taking  up  the  judgment  vacating  the 
order  of  arrest,  and  the  pending  of  the  action  on  the  account 
on  appeal  could  not  affect  this  action. 
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The  Court  refused  to  give  the  fifth,  sixth,  seventh  and 
eighth  prayers  as  asked,  and  defendant  excepted,  but 
instructed  the  jury  that,  if  they  believed  the  evidence,  there 
was  not  probable  cause  for  the  arrest  of  the  plaintiff  in  the 
action  of  E.  W,  Wilkins  v.  Henderson  Tucker;  and  if  they 
believed  that  the  arrest  was  prompted  by  malice  on  the  part 
of  said  Wilkins,  then  the  jury  should  answer  Yes  to  the 
second  issue.  The  Court  then  instructed  the  jury  as  to  what 
constituted  malice;  that  in  law  it  meant  an  act  done  wrong- 
fully, with  a  desire  or  purpose  to  injure,  and  without  reason- 
able and  probable  cause,  and  that  the  act  need  not  be  dic- 
tated by  angry  feelings  and  vindictive  motives;  that  the 
jury  could  infer  malice  from  want  of  probable  cause,  but  it 
was  an  inference  which  could  be  rebutted;  and  if  they 
believed  the  evidence  of  the  defendant  Wilkins,  then  he  was 
not  actuated  by  malice,  and  they  should  answer  No  to  the 
second  issue. 

Defendant  Wilkins  excepted. 

The  Court  further  instructed  the  jury,  that  if  they  found 
the  second  issue  No,  and  the  first  issue  Yes,  they  could  not 
give  punitive  damages,  but  only  give  such  damages  as  they 
thought,  from  the  evidence,  was  a  reasonable  compensation 
for  the  annoyance,  loss  of  time  and  indignity  put  upon 
plaintiflF;  but  if  they  found  the  second  issue  Yes,  then  the 
jury  could,  if  they  saw  fit,  give  the  plaintiff  exemplary,  or 
punitive,  damages.    The  defendant  excepted. 

The  Court  further  instructed  the  jury  that  if,  from  the 
evidence,  they  believed  the  order  of  arrest  was  issued  before 
the  summons,  then  the  jury  should  find  the  first  issue  Yes; 
otherwise,  no.     Defendant  excepted. 

The  jury  returned  a  verdict  finding  the  first  and  second 
issues  Yes,  and  assessing  plaintifi'^s  damages  at  $300.  There 
was  a  motion  for  a  venire  de  novo  for  error  in  admitting  and 
rejecting  evidence,  as  hereinbefore  stated,  and  for  failing  to 
give  instructions  asked,  and  in  those  given. 
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The  Court  gave  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

Mr.  J.  Af.  MuMen^  for  plaintiff. 
No  counsel  contra. 

Merrimon,  C.  J. — after  stating  the  facts:  The  first  excep- 
tion is  without  force,  because,  although  the  summons  received 
in  evidence  was  irrelevant,  it  was  harmless,  as  the  defendant 
admitted  bv  his  answer  that  the  summons  issued  in  bis 
action  before  the  Justice  of  the  Peace  was  issued  on  the  18th 
of  December,  1888.  The  complaint  so  alleged  expressly, 
and  the  defendant  did  not  in  his  answer  deny  the  allegation. 
It  was,  therefore,  to  be  taken  for  the  purposes  of  the  action 
as  true.  The  CodCy  §268;  Grant  v.  Gooch,  decided  at  this 
term,  and  cases  there  cited. 

Obviously,  the  evidence  of  the  plaintiff,  testifying  in  his 
own  behalf,  embraced  by  the  second  exception,  was  compe- 
tent. It,  in  connection  with  the  other  evidence,  tended  to 
prove  the  absence  of  probable  cause  and  the  animus  of  the 
defendant  in  suing  out  the  warrant  of  arrest.  It  was  of  slight 
importance. 

The  evidence  of  the  defendant,  testifying  in  his  own  behalf, 
embraced  by'  the  third  exception,  was  properly  rejected. 
Merely  general  rumor  that  the  plaintiff  had  gone  to  the 
State  of  Virginia  did  not  constitute  probable  cause,  nor 
could  it  warrant,  justify  or  excuse  the  action  of  the  defend- 
ant in  suing  out  a  warrant  of  arrest.  He  should  have  made 
inquiry  of  those  who  would  probably  know  that  the  rumor 
was  well  or  ill  founded,  or  have  ascertained  facts  and  cir- 
cumstances such  as  would  prompt  a  rational,  fair  and  pru- 
dent man,  having  just  regard  for  his  own  rights,  and  the  like 
of  others,  to  believe  that  the  facts  alleged  and  made  the  basis 
of  the  application  for  the  warrant  of  arrest  did  in  fact  exist. 
Mere  rumor  could  give  rise  to  only  suspicion  and  vague  con- 
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jecture.  Besides,  the  warrant  of  arrest  was  not  asked  for  upon 
the  ground  that  the  defendant  therein  had  removed  to  Vir- 
ginia, but  upon  the  other  alleged  ground  that  he  had 
"removed,  disposed  of,  or  secreted,  or  is  about  to  remove,  dis- 
pose of,  or  secrete  his  propertj',  with  intent  to  defraud  his 
creditors."    The  evidence  so  rejected  was  irrelevant. 

The  evidence  did  not  warrant  the  fourth  instruction  asked 
for  by  the  appellant.  All  the  evidence,  fairly  interpreted, 
went  to  prove  that  the  Justice  of  the  Peace  before  whom  the 
action  was  tried  vacated  the  order  of  arrest  and  discharged 
the  deft-ndant  therein,  and  there  was  no  appeal  from  the 
order  in  this  respect,  so  far  as  appears.  The  defendant  in 
the  action  appealed  from  the  judgment  given  against  him 
for  the  amount  of  the  debt  demanded,  but  this  did  not  vacate 
the  order  vacating  the  order  of  arrest  and  discharging  the 
defendant  therefrom.  RouUiack  v.  Browne,  87  N.  C,  1;  Pasour 
V.  Lineberger,  90  N.  C,  159. 

The  other  exceptions  are  without  merit.  The  Court  was 
fully  warranted  in  telling  the  jury  that,  if  they  believed  the 
evidence,  there  was  not  probable  cause.  Indeed,  there  was 
no  evidence,  so  far  as  appears,  tending  to  prove  the  alleged 
fraudulent  disposition  by  the  plaintiff  of  his  propert3^  Mani- 
festly, there  was  evidence  from  which  the  jury  might  find 
the  issue  offset  in  respect  to  the  arrest  of  the  plaintiff,  with 
malice  and  without  probable  cause,  in  his  favor,  and  the 
defendant  has  no  reason  to  complain  of  the  instruction  given 
in  respect  to  damage. 

Afiirmed. 
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JAMES  W.  GRANT,  Adm'r,  v.  J.  T.  GOOCH,  Adm'r,  et  al. 

Bond — Presumption  of  Payment — Admissions  in   Rebuttal— 

Executors — Record — Evidence. 

1.  Where  a  single  bond  was  executed  in  1860,  and  more  than  ten  yean, 

exclusive  of  time  between  May,  1861,  and  January,  1870,  bad 
elapsed  before  the  bringing  of  an  action  upon  it,  there  is  a  pre- 
sumption of  payment  or  satisfaction  thereof. 

2.  To  rebut  this  presumption,  the  admissions  of  the  maker  and  his  ad- 

ministrator are  both  competent:  but  the  mere  admission  of  the 
administrator  that  he  had  not  paid  it  would  not  be  sufficient  to 
rebut  the  presumption  as  to  his  intestate. 

3.  Ordinarily,  evidence  to  rebut  the  statute  of  presumptions  ought  to 

embrace  the  whole  period. 

4.  Where,  in  a  former  action  in  which  the  same  instrument  was  in  con- 

troversy, the  administrator  of  the  maker  did  not  deny  the  allega- 
tion  that  the  bond  had  not  been  paid:  Held,  that  upon  the  trial  of 
a  subsequent  action,  in  which  the  question  of  payment  was  an 
issue,  the  record  of  this  admission  could  be  read  as  evidence  to 
rebut  the  presumption  of  payment. 

5.  The  fact  that  such  former  action  was  decided  in  favor  of  the  defend- 

ant, cannot  avail  to  afiPect  or  lessen  the  weight  of  the  admission. 

This  was  a  civil  action,  heard  at  the. May  Term,  1889,  of 
Halifax  Superior  Court,  upon  a  report  of  a  referee,  by 
MacRae^  J, 

The  case  presented  by  the  record  is,  in.  substance,  this:  It 
appears  that  Eliza  A.  Phillips  died  in  the  county  of  North- 
ampton prior  to  18G0,  leaving  a  last  will  and  testament,  which 
was  proven,  and  Joseph  M.  S.  Rogers  qualified  as  executor 
thereof.  Afterwards,  John  J.  Long,  the  intestate  of  the 
defendant,  executed  to  the  said  executor  his  single  bond  for 
$290.65,  dated  the  22d  of  May,  1860,  and  due  at  six  months 
from  date.  Afterwards,  the  said  executor  died  in  the  same 
county,  on  the   3d   of  July,  1876,  and   the  plaintiff  was 
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appointed  administrator  d,  b,  n.  c.  t.  a.  of  the  said  testatrix, 
Eliza  A.  Phillips.  The  said  Long  afterwards  died  on  the  9th 
of  May,  1877,  and  Edward  Conigland  was  appointed  admin- 
istrator of  his  estate ;  and  afterwards,  in  the  same  year,  the 
said  Conigland  died  and  the  defendant  was  appointed  admin- 
istrator de  bonis  non  of  the  said  Long,  deceased. 

This  action  is  brought  by  the  plaintiff,  administrator 
d.  b.  n.  c.  t.  a,  of  the  said  Eliza  A.  Phillips,  deceased,  to 
recover  judgment  for  the  money  due  upon  the  single  bond 
above  specified  against  the  defendant,  as  administrator 
de  bonis  non  of  the  maker  thereof  The  defendant  pleaded 
payment,  and  "that  the  cause  of  action  declared  on  arose,  if 
at  all,  more  than  ten  years  before  the  commencement  of  this 
action." 

It  appears  also  that  on  the  19th  of  February,  1879,  W.  J. 
Rogers,  as  executor  of  the  said  Joseph  M.  S.  Rogers,  who 
was  in  his  life-time  executor  of  the  will  of  the  said  Eliza  A. 
Phillips,  deceased,  as  above  explained,  brought  his  action  in 
the  Superior  Court  of  the  said  county  against  the  present 
defendant  administrator,  &c.,  to  recover  judgment  for  the 
money  due  upon  the  single  bond  above  mentioned,  claiming 
and  alleging  that  the  same  belonged  to  the  estate  of  his  tes- 
tator. In  that  action  it  was  expressly  alleged,  among  other 
things  in  the  complaint,  "  that  no  part  of  said  bond  (that 
therein  specified  and  that  now  sued  upon)  has  been  paid," 
The  defendant  in  that  action  (who  is  the  present  defendant) 
did  not  in  his  answer  therein  deny  or  controvert  the  last 
above  recited  allegation  of  the  complaint  therein. 

In  this  case  there  was  a  reference,  and  the  referee  was 
charged  "  to  hear  and  determine  all  matters  of  law  and  of 
fact  arising  herein.  On  the  trial  before  the  referee,  the 
plaintiff  put  in  evidence,  the  defendant  objecting,  the  record 
of  the  action  last  above  mentioned  and  referred  to,  for 
the  purpose  of  proving  that  the  said  single  bond  now  sued 
upon  had  not  been  paid,  and  to  rebut  the  presumption  of 
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payment  created  by  the  lapse  of  time  and  the  statute  (Rev. 
Code,  ch.  65,  sec.  18).  The  defendant  objected,  and  excepted 
to  the  reception  of  such  evidence.  The  referee  found,  as  a 
fact,  that  the  bond  had  not  been  paid.  The  Court  affirmed 
the  findings  of  the  referee  as  to  the  law  and  facts,  and  gave 
judgment  in  favor  of  the  plaintiff,  from  which  the  defend- 
ants appealed. 

Jl/r.  /.  M.  Mullen,  for  plaintiff. 
Mr.  R.  B.  Peebles,  for  defendants. 

Merkimon,  C.  J. — after  stating  the  facts:  The  single  bond 
sued  upon  in  this  action  having  been  executed  in  1860,  and 
more  than  ten  years  having  elapsed  after  its  maturity, 
excluding  the  time  from  the  20th  of  May,  1861,  to  the  1st  of 
January,  1870,  as  required  by  the  statute  {The  Code,  §  137), 
before  the  action  began,  the  statute  applicable  (Rev.  Code, 
ch.  05,  sec.  18)  raised  "  the  presumption  of  payment  or  satis- 
faction "  thereof.  The  plaintiff,  however,  had  the  right  on 
the  trial  to  rebutsuch  presumption  by  any  competent  evidence 
to  prove  that  the  bond  had  not  been  paid  or  satisfied.  One 
sort  of  competent  evidence  for  that  purpose  was  the  admission 
of  the  maker  of  the  bond  in  his  life- time,  or  of  the  defendant, 
his  administrator,  after  his  death,  that  it  had  not  been  paid. 
The  admissions  and  declarations  of  the  latter  in  such  respects 
are  competent  evidence,  because  he  legally  represents  his 
intestate — has  possession  and  control  of  all  his  personal 
property — rights,  credits,  his  receipts,  acquittances,  his  busi- 
ness papers,  and  the  like;  has  the  opportunity  and  means  of 
learning  of  the  indebtedness  of  his  intestate,  and  it  is  his 
duty  to  do  so.  It  is  presumed  that  he  discharges  his  duty 
properly,  and  that  he  will  not  admit  that  such  bond,  brought 
against  his  intestate's,  estate  is  due  and  unpaid,  when,  in 
fact,  it  had  been  paid.     If  such  bond,  presumed  to  be  paid, 
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has  not  in  fact  been  paid,  he  may  pay  it.  Tucker  v.  Bakery 
94  N.  C,  162,  and  the  cases  there  cited.  The  mere  admis- 
sion, however,  by  the  administrator  that  he  had  not  paid 
the  bond  as  to  which  such  presumption  existed,  would  not 
be  suflBcient  to  rebut  the  presumption  ;  his  intestate  may 
have  paid  it  in  his  life-time.  Ordinarily,  the  admissions,  or 
other  evidence  to  rebut  the  presumption  of  payment  of  such 
bond  in  question,  must  be  such  in  its  scope,  meaning  and 
effect  as  will  embrace  the  whole  period  of  ten  years,  the 
lapse  of  which  raises  the  presumption.  Rowland  v.  Windleyy 
86  N.  C,  36,  and  the  cases  there  cited. 

Now,  the  present  defendant,  being  defendant  in  another 
action  determined  before  this  one  began,  the  bond  here  s^ued 
upon  being  the  subject  of  that  action,  admitted,  in  legal 
effect,  not  simply  that  he  had  not  paid  this  bond,  but  that 
it  had  not  been  paid  at  all,  by  his  intestate  or  any  person; 
that  it  remained  due  and  unpaid.  It  was  alleged  in  the 
complaint  in  that  other  action,  in  express  terms,  "tliat  no 
part  of  said  bond  (that  now  sued  upon)  had  been  paid." 
The  defendant  answered  the  complaint  in  that  action  as  to 
the  allegations  therein,  other  than  the  one  above  mentioned. 
As  to  it,  he  was  silent.  Such  silence — failure  to  deny  that 
the  bond  was  unpaid — was  an  admission  of  and  by  the 
defendant  that  it  had  not  been  paid — not  merely  an  implied 
admission,  but  the  statute  {TJie  Code,  §268)  provides  and 
declares  that  such  allegation  that  the  bond  had  not  been 
paid  would  "be  taken  as  true."  This  Court,  in  construing 
this  statute,  said,  in  Bonham  v.  Oraig,  80  N.  C,  224,  that 
"the  complaint  alleges  that  there  was  no  money  paid,  and 
the  deed  was  the  voluntary  act  of  the  grantor,  and  this  alle- 
gation is  not  denied  in  the  answer.  The  fact  is,  therefore, 
admitted,  and  the  effect  of  the  admission  is  as  available  to 
the  plaintiff  as  if  found  by  the  jury."  Other  cases  are  to 
the  like  effect.  Jenkins  v.  The  Ore  Co.,  65  N.  C,  563 ;  Kelly 
V.  McCallum,  83  N.  C,  563.    Such  admissions  ordinarily 
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imply  that  they  were  made  deliberately  and  of  purpose,  but 
they  are  subject  to  explanation  when  used  as  evidence. 
They  constitute  evidence  against  the  party  making  them  in 
all  actions  and  proceedings  against  him,  wherein  they  may 
be  pertinent  and  competent,  just  as  are  admissions  and 
declarations  of  a  party  made  adverse  to  his  right  on  any 
occasion.  Their  weight  depends  always  upon  whether  or 
not  they  were  made  with  deliberation  or  incautiously,  and 
they  are  subject  to  proper  explanation.  Mason  v.  McCor- 
mick,  85  N.  C,  226;  Adams  v.  UUey,  87  N.  C,  356;  Guy  v. 
Mamiel,  89  N.  C,  83;  Brooks  v.  Brooks,  90  N.  C,  142;  WhUe 
v.  Beaman,  96  N.  C,  122;  Smith  v.  Nimocks,  94  N.  C,  243. 

The  referee,  therefore,  properly  considered  the  admission 
made  by  the  present  defendant  in  the  answer  in  the  action 
referred  to  in  determining  the  question,  whether  or  not  the 
bond  now  sued  on  had  been  paid.  The  fact  that  that  action 
was  decided  in  favor  of  the  defendant  therein  could  not 
affect  his  admissions  as  evidence  in  this  action.  And  we 
may  add  here  that  that  action  failed  because  the  plaintiff 
therein  was  not  the  owner  of,  and  entitled  to  sue  upon,  the 
bond — the  subject  of  the  present  action.  Rogers  v.  Gooch, 
87  N.  C,  442. 

Affirmed. 
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THE  SOUTHERN  FERTILIZER  CO.  et  al.   v.  H.  A.  REAMS  et  al. 

Inmrance  —  Assignment  —  Equity  —  Finding  of  Facts  by  the 
Court  —  Supplementary  Proceedings  —  Judgment — Creditor's 
lAen  —  Registration  — Contract  —  Partnership. 

1.  Wheo,  pursuant  to  the  agreement  of  the  parties,  the  Court  finds  the 
facts  of  a  case,  such  findings  are  conclusive,  subject  to  the  excep- 
tions— (1)  that  there  was  no  evidence  to  support  them;  (2)  that 
incompetent  evidence  was  admitted;  (8)  or  that  some  material 
fact  or  question  was  left  out  cf  consideration. 

3.  This  Court  will  not  review  the  finding  of  the  Court  below  which  was 
against  the  weight  of  the  testimony. 

3.  An  exception  that  the  Court  refused  to  find  certain  specified  facts  is 

not  sufficient.  The  Court  must  have  failed  or  refused  to  pass 
upon  or  consider  such  facts  or  questions  arising  therefrom. 

4.  Where,  in  supplementary  proceedings,  the  judgment  creditors  of  R. 

sought  to  subject  the  amount  recovered  by  R.'s  receiver  in  suits 
against  certain  insurance  companies  on  account  of  loss  by  fire  of 
Fome  tobacco,  which  loss  was  payable  to  one  M. :  Held,  that  where 
such  suits  were  brought  to  determine  the  liabilities  of  the  insur- 
ance companies  solely ^  and  the  other  questions  were  left  to  be 
determined  by  these  proceedings,  the  finding  of  the  Court  in  those 
suits  that  R.  was  the  sole  owner  of  the  tobacco  was  not  an  estop- 
pel upon  M.,  who  was  resisting  the  claims  of  the  judgment  cred- 
itors. 

5.  If  M.  had  no  technical  insurable  interest,  only  the  insurance  compa- 

nies could  avail  themselves  of  it  as  a  defence  on  account  of  such 
contracts  being  against  public  policy. 

6.  The  plaintiffs — judgment  creditors — having  no  lien  on  the  tobacco 

and  no  interest  in  the  insurance  money  recovered,  must  pursue 
their  rights,  if  any,  in  equity. 

7.  A  contingent  assignment  of  an  insurance  policy,  with  the  subsequent 

assent  of  the  company,  makes  a  new  and  valid  contract  with  the 
assignee y  and  puts  the  legal  title  to  the  amount  of  the  loss  in  him, 
and  he  may  sue  for  it  in  his  own  name. 

8.  Even  if  the  assignments  of  the  insurance  policies  were  made  to 

secure  indebtedness,  they  were  not  void  as  against  plaintiffs  for 
want  of  registration,  where  the  assignor  and  assignee  were  part- 
ners. 

9.  Discussion  by  Shepherd,  J.,  of  what  constitutes  a  partnership. 
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This  was  a  Supplementary  Proceeding,  heard  at  the 
August  Term,  1889,  of  Orange  Superior  Court,  before 
OraviSf  J. 

The  purpose  was  to  subject  certain  moneys  ($25,000)  recov- 
ered in  suits  brought  by  the  receiver  of  the  defendant  H.  A. 
Reams,  against  some  insurance  companies,  for  loss  resulting 
from  burning  some  tobacco,  and  tried,  after  removal  into  the 
United  States  Circuit  Court. 

The  plaintiffs  in  these  proceedings  are  the  judgment  cred- 
itors of  the  defendant  Reams,  by  judgments  obtained  prior 
to  certain  transactions  between  the  defendant  and  one 
Eugene  Morehead,  by  which  he  became  indebted  to  More- 
head  &  Company  for  moneys  advanced  under  a  verbal 
agreement  that  Morehead  would  furnish  the  money  to  pay 
for  tobacco,  for  handling,  rents,  and  all  expenses  attached 
thereto;  Reams  was  to  purchase  the  tobacco,  give  it  his  per- 
sonal attention  and  time,  then  to  take  out  insurance  to  secure 
Morehead  &  Company  for  the  money  furnished;  when  the 
tobacco  was  sold  and  closed  out,  the  purchase  money,  with 
all  expenses  attached,  was  to  be  paid  to  him;  then,  if  there 
was  anything  left,  Reams  was  to  have  one-half  for  his 
services.  Several  policies  of  insurance  were  taken  out  and 
made  payable,  by  subsequent  assignment,  with  the  assent  of 
the  companies,  to  "E.  Morehead"  and  "Morehead  &  Co.,"  as 
their  interest  shall  appear.  The  plaintiffs,  judgment  cred- 
itors of  Reams,  contended  that  the  money  recovered  on  the 
insurance  policies  stood  in  the  place  of  the  tobacco,  in  which 
Reams  alone  had  an  insurable  iijterest,  and  that  therefore 
they  alone  were  entitled  to  have  it  subjected  to  their  claims, 
and  that  Morehead  was  estopped  to  assert  any  interest 
therein. 

The  cases  tried  in  the  United  States  Court,  consolidated 
in  one,  stated  that  a  joint  recovery  was  effected  under  an 
agreement  that  the  rights  of  the  parties  to  the  cause  should 
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be  determined  under  the  proceedings  heretofore  commenced, 
i,  c,  these  proceedings. 

The  following  are  the  facts  found  by  the  Court  and  judg- 
ment thereupon : 

1.  The  plaintiffs  are  creditors  of  H.  A.  Reams,  who  had 
reduced  their  debts  to  judgments  in  the  Superior  Court  of 
Orange  County.     The  amounts  are  shown  on  the  records. 

2.  That  the  said  judgments  remain  unsatisfied. 

3.  That  plaintiffs  instituted  these  proceedings,  supple- 
mentary to  the  execution,  against  the  defendant  H.  A. 
Reams. 

4.  These  proceedings  were,  by  order  of  this  Court,  con- 
solidated. 

5.  That  Eugene  Morehead  was  made  a  party,  and  after 
his  death  his  executrix  was  made  a  party  to  these  proceed- 
ings. 

6.  That  at  the  time  of  the  transactions  hereinafter  stated, 
H.  A.  Reams  and  Eugene  Morehead  were  residents  of  the 
county  of  Durham  and  of  the  town  of  Durham. 

7.  That  Eugene  Morehead  carried  on  a  banking  business 
in  the  town  of  Durham  from  June,  1880,  to  January  2, 
1884,  under  the  name  of  "  The  Banking  House  of  Eugene 
Morehead." 

8.  After  January  2, 1884,  the  banking  business  was  con- 
tinued by  Eugene  Morehead  and  Gerrard  S.  Watts,  of  Balti- 
more, under  the  name  of  "The  Banking  House  of  Eugene 
Morehead  &  Co." 

9.  That  Henry  A.  Reams  failed  in  business  and  became 
insolvent,  owing,  in  addition  to  the  debts  of  plaintiffs  in 
these  proceedings,  large  debts  to  other  parties,  which  are  still 
unpaid ;  and  was  insolvent  at  the  time  of  the  purchases  of  the 
tobacco  on  which  the  receiver  collected  the  insurance 
money  which  is  sought  to  be  subjected  to  the  payment  of 
plaintiffs'  debts. 
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10.  The  purchases  of  tobacco  were  made  in  the  name  of 
H.  A.  Reams,  under  an  agreement  with  the  said  Eugene 
Morehead,  as  follows:  "Morehead  would  furnish  the  money 
to  pay  for  the  tobacco  and  for  the  handling,  rents  and 
expenses  attached  thereto,  and  Reams  was  to  buy  the 
tobacco,  give  it  his  personal  attention  and  time,  take  out 
insurance  on  the  tobacco  for  Morehead's  benefit,  as  security 
to  him  for  the  money  furnished ;  when  the  tobacco  was 
sold  and  closed  out,  the  purchase  money  and  all  expenses 
attached  was  to  be  paid  to  him ;  then,  if  there  was  anything 
left,  Reams  was  to  have  one-half  of  it  for  and  in  consid- 
eration of  his  services.  This  arrangement  was  made  prior 
to  May,  1882,  and  to  cover  any  losses  Reams  was  to  deposit 
$500.  Afterwards,  in  November,  J  883,  Reams  and  More- 
head  had  a  reckoning,  and  thereafter  Reams  continued  to 
buy  under  the  same  terms,  except  that  he  was  not  required 
to  make  any  deposit  to  cover  losses. 

11.  Purchases  of  tobacco  were  from  time  to  time  made  by 
Reams  and  paid  by  drafts  on  the  banking  house  of  Eugene 
Morehead  and  Eugene  Morehead  &  Co.,  a  separate  account 
being  kept  on  the  books  in  Reams'  name. 

12.  Tobacco  thus  purchased  was  stored  in  Durham  and 
policies  of  insurance  were  taken  out — which  policies,  with 
all  the  other  documents  and  changes  therein,  are  made 
a  part  of  this  finding  of  fact  and  accompany  his  state- 
ment. 

13.  The  tobacco  in  store  at  tlie  time  it  was  burned  was 
purchased  by  H.  A.  Reams  between  November,  1883,  and 
January,  1885,  when  the  fire  occurred. 

14.  There  had  been  no  levy  of  execution  on  the  tobacco. 
That  Henry  A.  Reams  was  in  possei^sion  of  the  tobacco 
bought,  and  exercised  the  rights  of  absolute  ownership 
over  it,  such  as  storing  it  in  his  own  name,  paying  storage 
charges  by  his  own  check,  selling  and  shipping  in  his  own 
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name,  receiving  pay  first  and  depositing  the  money  received 
for  it  in  bank  to  his  credit. 

15.  That  in  the  buying  and  selling  of  this  tobacco  neither 
Henry  A.  Reams  or  Eugene  Morehead,  nor  Eugene  More- 
head  &  Co.,  ever  gave  any  notice,  either  verbal  or  written, 
that  said  Reams  was  not  carrying  on  the  business  for  him- 
self, or  that  he  was  not  the  absolute  owner,  except  the  mat- 
ters contained  in  the  several  policies  of  insurance. 

16.  That  from  November,  1883,  to  January  2d,  1884,  said 
Reams  procured  the  money  to  pay  for  the  tobacco  bought  by 
checking  on  the  banking  house  of  Eugene  Morehead,  w^hich 
checks  were  paid  and  charged  to  the  account  of  said  Reams, 
and  interest  charged  said  Reams  on  over-drafts. 

17.  That  after  January  2d,  1884,  said  Reams  obtained 
some  of  the  funds  used  for  purchasing  the  tobacco  by  dis- 
counting with  the  banking  house  of  Eugene  Morehead  &  Co. 
the  notes  of  H.  A.  Reams  and  Eugene  Morehead  at  from  8 
to  12  per  cent.,  and  the  net  proceeds  passed  to  the  credit  of 
H.  A.  Reams. 

18.  That  said  Reams  also  drew  two  drafts,  each  for  $5,000, 
upon  John  S.  Lockhart,  payable  to  himself,  which  drafts 
were  both  accepted,  and  they  were  discounted  at  the  bank- 
ing house  of  Eugene  Morehead  &  Co.  at  a  rate  from  8  to  10 
per  cent.,  and  the  net  proceeds  passed  to  the  credit  of  H.  A. 
Reams,  and  Reams  checked  the  same  out  to  pay  for 
tobacco,  etc. 

19.  That  the  nature  of  the  transactions  between  said 
Reams  and  Eugene  Morehead  and  Eugene  Morehead  &  Co. 
was  not  made  public,  except  as  the  same  was  entered  on  the 
bank  books  of  the  bank  and  on  the  policies  of  insurance. 

20.  That  Eugene  Morehead  and  Eugene  Morehead  &  Co. 
allowed  said  Reams  to  hold  himself  out  as  the  owner  of  the 
tobacco  purchased  by  him,  except  so  far  as  the  nature  of  the 
business  was  disclosed  by  the  books  of  the  bank  and  the  con- 
ditions of  the  policies  of  insurance. 


288  IN  THE  SUPREME  COURT. 

Febtilizeb  Co.  v.  Reams. 

21.  That  tobacco  was  insured  in  manner  shown  by  the 
several  insurance  policies,  herewith  filed,  with  the  knowledge 
of  said  Morehead. 

22.  That  the  premiums  for  such  insurance  were  paid  by 
checks  on  the  banking  house  of  Eugene  Morehead  or  Eugene 
Morehead  &  Co. 

23.  That  the  policies  of  insurance  were  intended  to  be 
taken  out  as  they  were  corrected  by  the  consent  of  the  com- 
panies; that  these  corrections  were  made  at  the  request  of 
H.  A.  Reams  about  the  22d  November,  1884,  by  placing  slips 
or  writing  on  the  face  of  the  said  policies,  "  Loss  payable  to 
Eugene  Morehead" ;  "  Loss,  if  any,  payable  to  Eugene  More- 
head";  "Loss  payable  to  Eugene  Morehead,  as  his  interest 
may  appear";  and  for  a  more  definite  statement  of  facts  the 
policies  are  all  filed  as  part  of  this  statement  of  facts. 

25.  That  there  was  no  written  contract  signed  by  the  par- 
ties between  said  Reams  and  Morehead. 

26.  That  there  was  no  registration  of  any  of  the  policies, 
or  of  any  convej^ance  or  assignment  thereof. 

27.  That  the  two  drafts  mentioned  in  18th  finding  of 
facts  shall  be  filed  herewith  as  a  part  of  this  statement  of 
facts. 

28-  That  the  sum  in  the  hands  of  the  receiver,  W.  W. 
Fuller,  is  about  $25,000;  that  sums  furnished  by  Eugene 
Morehead  and  Eugene  Morehead  &  Co.  are  found  to  be  about 
$28,000. 

29.  That  the  debt  due  T.  B.  Moseley,  $231,  has  been  paid. 

The  Court  considers,  upon  the  facts  herein  declared,  and 
adjudges  that  the  executrix  of  Eugene  Morehead  is  entitled 
to  have  the  funds  now  in  the  hands  of  the  receiver,  W.  W. 
Fuller,  or  at  least  so  much  thereof  as  may  be  required  to 
repay  the  money  furnished  by  Eugene  Morehead,  or  by  the 
banking  house  of  Eugene  Morehead  &  Co.^  for  which  said 
Morehead  is  liable  to  said  banking  house  of  Eugene  More- 
head  &  Co.  It  is,  therefore,  ordered  that  the  said  receiver  pay 
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over  to  the  executrix  of  Eugene  Mort-head  the  sum  to  which 
she  is  declared  to  be  entitled,  if  he  can  definitely  ascertain  the 
amount  of  account,  and  in  case  he  cannot  ascertain  the 
amount  so  declared  to  be  due  to  the  said  executrix,  that  then, 
and  in  that  case,  it  be  referred  to  the  Clerk  of  the  Superior 
Court  of  Orange  County  to  ascertain  what  amount  of  money 
was  furnished  by  Eugene  Morehead  and  Eugene  Morehead 
&  Co.  to  pay  for  the  tobacco  insured,  for  which  the  receiver 
recovered,  and  when  the  amount  is  so  ascertained,  that  the 
receiver  pay  over  the  same,  or  so  much  thereof  as  he  may 
have  funds  to  pay  the  executrix  of  Eugene  Morehead,  out 
of  the  money  in  his  hands  as  receiver;  and  it  is  further 
ordered  that  the  receiver  report  to  the  next  term  of  this 
Court. 

From  which  order  the  plaintiffs  prayed  an  appeal,  and 
assign  as  grounds  of  exception  the  following: 

TO   THE   TENTH    FINDING   OF   FACT. 

Because  his  Honor  refused  to  find  the  facts  as  requested 
by  plaintiffs,  as  follows: 

That  in  addition  to  the  interest  charged  H.  A.  Reams  for 
the  accommodation  extended  him  by  Eugene  Morehead  and 
by  Eugene  Morehead  &  Co.,  he  paid  to  Eugene  Morehead 
one-half  of  the  profits  arising  from  the  tobacco  sold,  and  was 
to  pay  him  one-half  of  the  profits  arising  from  the  sale  of 
the  tobacco  on  hand. 

Because  his  Honor  found  that  H.  A.  Reams  was  to  have 
one-half  of  the  net  profits  for  and  in  consideration  of  his  ser- 
vices, whereas  he  should  have  found  that  one-half  of  the  net 
profits  were  to  be  paid  by  Reams  to  Eugene  Morehead  in 
addition  to  the  interest  reserved  for  the  loan  of  the  money, 
and  after  the  firm  of  Eugene  Morehead  &  Co.  was  established, 
then  one-half  of  the  net  profits  was  to  be  paid  by  Reams  to 
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Eugene  Morehead  for  the  use  of  his  name  in  obtaining  the 
money. 

Because  his  Honor  found  as  a  fact  that  Reams  was  to  take 
out  insurance  on  the  tobacco  for  Morehead's  benefit  as 
security  to  him  for  the  money  furnished,  whereas  he  should 
have  found  that  Reams  was  the  sole  and  absolute  owner  of 
the  tobacco,  as  appears  by  the  policies  of  insurance  set  out 
in  the  record. 

TO    THE    KKiHTEEXTH    FINDING   OF    FAlT. 

Because  his  Honor  did  not  find,  as  requested  by  the  plain- 
tiffs to  do,  that  the  proceeds  of  the  two  drafts  for  $5,000  each 
were  placed  to  the  individual  credit  of  H.  A.  Reams,  and 
that  the  said  Reams  checked  upon  the  same  to  pay  his  indi- 
vidual expenses  and  for  his  own  uses,  as  well  as  for  the 
purchase  of  tobacco. 

TO   THE   TWENTY  SECOND    FINDING    OF    FACT. 

Because  his  Honor  failed  to  find,  as  requested,  the  addi- 
tional fact  that  the  premiums  for  the  insurance  were  paid  by 
the  individual  check  of  Reams  upon  his  individual  account 
at  the  banking  house  of  Eugene  Morehead  and  Eugene 
Morehead  &  Co.,  respectively. 

TO   THE   TWENTY-THIHD    FINDING    OF    FACT. 

Because  the  evidence  does  not  support  the  finding  that  the 
policies  of  insurance  were  intended  to  be  taken  out,  as  they 
were  corrected,  by  the  consent  of  the  companies. 

TO    THE   TWENTY-FIFTH    FINDIN(J    OF    FACT. 

Because  his  Honor  should  have  found  from  the  evidence 
that  there  was  no  written  contract. 
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The  plaintiffs  further  except  because  his  Honor  failed  to 
find,  as  requested  by  them,  that  the  slips  were  pasted  upon 
the  policies  with  the  intent  and  for  the  purpose  of  securing 
a  debt  already  in  existence. 

The  plaintiffs  further  except  to  the  conclusions  of  law, 
an  order  of  his  Honor,  because  he  should  have  directed  that 
so  much  of  the  money,  in  the  hands  of  the  receiver  as  is 
necessary  for  that  purpose,  should  be  paid  to  the  plaintiflFs 
in  satisfaction  of  their  debt. 

Messrs   J.  B.  Batchelor  and  John  Deverenx,  Jr.^  for  plaintiffs. 
Mr.  \V.  A.  GuthriCy  for  defendants. 

Shepherd,  J. :  Several  exceptions  are  made  by  the  plain- 
tiffs to  the  findings  of  fact  by  the  Court  below,  and  it  is 
insisted  that  these  should  now  be  reviewed  by  us. 

It  appears  from  the  record  that  the  parties  agreed  that  the 
Judge  should  find  the  facts,  and  it  is  well  settled  that  where 
such  an  agreement  is  made  the  findings  are  conclusive. 
Cooper  \\  Aliddldofh  94  N.  C,  8(>;  Vaughan  v.  Lewellyrij  94 
X.  C,  472;  Barbeev.  Green,  92  N.  C,  471;  Battle  v.  Mayo, 
102  N.  C,  413. 

The  only  exceptions  th-it  will  be  entertained  in  such  cases 
are,  that  there  was  no  evidence  to  support  the  findings ;  that 
competent  or  incompetent  testimony  was  rejected  or  admit- 
ted, and  that  the  Court  or  referee  refused  or  failed,  after 
request  made  in  apt  time,  to  pass  upon  some  material  issue 
or  question  of  fact,  when  there  was  testimony  tending  to 
support  the  same. 

Much  difficulty  was  experienced  under  tl)e  Code  of  New 
York  upon  the  last  mentioned  question  of  practice,  and  it  is 
now  provided  by  statute  in  that  State  that,  "  before  the  cause 
is  finally  submitted  to  the  Court  or  referee,  or  within  such 
time  afterwards,  and  before  the  decision  or  report  is  ren- 
dered, as  the  Court  or  referee  allows,  the  attorney  of  either 
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party  may  submit  in  writing  a  statement  of  the  facts  which 
he  deems  established  by  the  evidence  and  rulings  upon 
questions  of  law  which  he  desires  the  Court  or  referee  to 
make,"  &c  When  the  Court  or  referee  refuses  or  fails  to 
pass  upon  such  facts,  and  the  Court  can  see  that  they  are 
material,  the  party  making  such  request  may,  as  a  matter 
of  right,  have  the  case  remanded  for  further  finding*.  N. 
Y.  C.  C.  P.,  993. 

Before  this  provision  was  made,  it  was  held  ihat  where 
there  was  a  failure  "  to  find  upon  all  the  issues  involved  in  the 
action,  the  appellant  must,  upon  the  settlement  of  the  case, 
require  (the  Court  or  referee)  to  make  such  findings  upon 
questions  of  fact  as  are  necessary  to  the  proper  preseniation 
of  the  questions  of  law  arising  thereon."  People  v.*  Railroad^ 
57  Barb.,  209;  Manly  w.  Insurance  Co.,  1  Lans.,20;  VanSlyke 
v.  Hyatt,  46  N.  Y.,  259;  Smith  v.  Insurance  Co.,  62  N.  Y ,  85. 
This,  we  apprehend  (there  being  no  statutory  regulation),  is 
the  proper  practice  with  us,  and,  if  it  is  not  observed,  the 
case  will  not  be  remanded  as  a  matter  of  right,  unless  it 
clearly  appears  from  the  report  that  .^ome  material  matter 
has  been  omitted,  or  that  further  findings  are  necessary  to  a 
just  and  intelligent  disposition  of  the  CHUse.  Straus  v.  Beards- 
ley,  79  N.  C,  59;  Norment  v.  Brown,  79  N.  C,  363  Apply- 
ing these  principles  to  the  case  before  us,  we  see  no  reason 
for  disturbing  the  facts  as  found  by  his  Honor.  There  is 
no  exception  that  there  was  an  absence  of  evidence  to  sup- 
port the  findings,  nor  that  there  was  any  improper  ruling 
upon  the  admission  or  rejection  of  testimony.  The  excep- 
tions are,  in  effect,  that  the  Court  found  against  the  weight 
of  testimony,  which,  we  have  seen,  cannot  be  passed  upon 
here.  It  is  true  that  exceptions  one,  four,  five  and  eight  are 
addressed  to  the  refusal  or  failure  of  the  Court  to  find  cer- 
tain specified  facts,  but  this  by  no  means  implies  that  the 
Court  refused  to  consider  or  pass  upon  them  at  all,  and  this 
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must  explicitly  appear  before  this  Court  can  entertain  such 
exceptions. 

We  must  therefore  consider  the  case  upon  the  facts  set 
forth  in  the  findings  of  the  Court  and  the  accompanying 
exhibits. 

The  plaintiffs  are  the  judgment  creditors  of  H.  A  Reams, 
and  the  indebtedness  was  contracted  and  judgments  obtained 
prior  to  the  business  transactions  between  the  said  Reams 
and  Eugene  Morehead.  No  levy  was  ever  made  upon  the 
tobacco,  the  subject  of  the  insurance,  and  the  tobacco  hav- 
ing been  destroyed  by  fire,  plaintiffs  are  seeking,  by  pro- 
ceedings supplementary  to  execution,  to  subject  the  money 
due  upon  the  policies  of  insurance  to  the  payment  of  their 
judgments.  These  policies  were  originally  payable  to 
Reams,  but  in  1884,  before  the  loss,  they  were,  with  the 
consent  of  the  insurance  companies,  made  payable — sorae 
to  "Eugene  Morehead";  some  to  ''Eugene  Morehead,  as  his 
interest  may  appear,"  others  to  "E.  Morehead  &  Co.,  as  their 
interest  may  appear."  In  these  proceedings  the  insurance 
companies  were  summoned  to  appear,  and  they  denied  any 
liability  upon  the  said  policies.  A  receiver  was  thereupon 
appointed,  who  brought  actions  in  the  Superior  Court  of 
Durham  County  against  the  said  insurance  companies.  In 
these  actions  Reams,  Morehead,  and  E.  Morehead  &  Co.  were 
joined  as  plaintiffs. 

All  of  the  actions  were  removed  to  the  Circuit  Court  of 
the  United  States  where  the}'  were  consolidated  and  tried, 
the  plaintiffs  recovering  the  full  amount  of  the  policies.  The 
fruits  of  this  recovery,  some  twenty-five  thousand  dollars, 
are  now  in  the  hands  of  the  receiver,  awaiting  the  direction 
of  the  Court  in  the  present  proceedings. 

The  plaintiffs  contended  that  this  money  stands  in  the 
place  of  the  tobacco;  that  Reams  alone  had  an  insurable 
interest,  and  that  the  money,  being  his,  is  subject  to  the 
payment  of  his  indebtedness. 
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In  support  of  their  contention  they  insist  that  the  money 
was  recovered  upon  the  theory  that  Reams  was  the  sole  owner 
of  the  tobacco,  and  that  Morehead  is  estopped  to  claim  any 
interest  in  the  amount  recovered.  One  of  the  defences  in 
the  Circuit  Court  was  that  Reams  had  made  a  false  repre- 
sentation in  effecting  the  insurance,  in  that  he  had  stated  that 
he  was  the  sole  owner  of  the  subject  of  the  insurance.  The 
Court  held  that  he  was  the  sole  owner  of  the  tobacco, 
"within  the  meaning  of  the  words  of  the  policy,"  and  the 
opinion  seems  to  treat  Morehead  as  a  creditor  only,  holding 
the  policy  as  collateral  security.  This  much  it  passes  upon 
as  material  to  the  determination  of  theplea  of  the  insurance 
companies,  but  it  by  no  means  declares  that  Morehead  is 
not  entitled  to  have  the  amount  recovered  applied  to  the 
satisfaction  of  his  claims.  It  does  not  appear  what  testi- 
mony was  before  that  Court,  and  we  are  therefore  unable  tx) 
see  whether  its  opinion  and  judgment  were  based  upon 
the  same  facts  as  are  presented  to  us.  Conceding,  however, 
that  the  facts  were  the  same,  it  is  plain  that  the  parties  to 
the  proceeding  are  not  estopped  by  the  rulings  of  the  Cir- 
cuit Court  upon  any  matter  incident  to  the  trial  before  it. 
The  suit  was  brought  upon  the  understanding  that  it  was 
only  to  determine  the  liability  of  the  insurance  companies, 
leaving  the  other  questions  to  be  settled  in  these  proceedings. 
This  clearly  appears  from  the  case  upon  appeal,  which 
states  that  "a  joint  recover}-  was  effected  (in  the  Circuit 
Court)  under  an  agreement  that  the  rights  of  the  parties  to 
the  cause  should  be  determined  under  the  proceedings 
heretofore  commenced."  This  express  agreement  frees  us 
from  any  supposed  estoppel  growing  out  of  the  trial  in  the 
said  Court,  and  we  are,  therefore,  to  determine  the  questions 
presented  solely  upon  the  facts  found  by  the  Judge. 

As  the  insurance  companies  have  no  interest  whatever  in 
this  controversy,  much,  if  not  all,  df  the  law  peculiar  to  the 
defence  of  such  companies  against  the  insured  is  eliminated 
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from  the  case.  For  instance,  the  contention  that  Morehead 
bad  no  technical  insurable  interest  has  no  application  here. 
The  companies  alone  can  avail  themselves  of  such  a  defence, 
which  is  based  entirely  upon  grounds  of  public  policy,  which 
condemns  "wagering"  or  "gambling"  policies  of  insurance. 
It  is  very  clear  to  us  that  whatever  rights  the  judgment 
creditors  may  have  in  a  fund  like  the  present  {Stamps  v. 
Insurance  Co.,  77  N.  C,  209),  they  must  be  pursued  in  equity, 
for  the  plaintiflF  creditors  had  no  lien  upon  the  tobacco,  nor 
have  they  any  legal  interest  whatever  in  the  insurance 
money.  On  the  contrary,  the  legal  title  is  in  Morehead  and 
E.  Morehead  &  Co.,  by  reason  of  the  assignment  of  the  poli- 
cies to  them. 

That  such  an  assignment,  with  the  consent  of  the  com- 
pany, is  valid,  is  well  settled.  In  Fogg  v.  Insurance  Co.,  10 
Cush.,  327,  Chief  Justice  Shaw  says:  '*  But  there  is  another 
species  of  assignment,  or  transfer,  it  may  be  called,  in  the 
nature  of  an  assignment  of  a  chose  in  action.  It  is  this: 
*In  case  of  loss,  pay  the  amount  to  A.  B.'  It  is  a  contingent 
order  or  assignment  of  the  money,  should  the  event  happen, 
upon  which  money  will  become  due  on  the  contract.  If  the 
insurer  assents  to  it,  and  the  event  happens,  such  assignee 
may  maintain  an  action  in  his  own  name,  because,  upon 
notice  of  the  assignmeipt,  the  insurer  has  agreed  to  pay  the 
assignee  instead  of  the  assignor.  But  the  original  contract 
remains.  The  assignment  and  assent  to  it  form  a  new  and 
derivative  contract  (»ut  of  the  original."  May  on  Insur- 
ance, 378. 

The  legal  title,  then,  being  in  the  assignees,  under  an 
express  contract  with  the  insurance  companies,  let  us  now 
examine  the  reasons  advanced  why  the  money  recovered 
should  be  taken  from  such  assignees  and  given  to  the  plain- 
tiffs. We  will  first  consider  the  policies  payable  "to  Eugene 
Morehead,"  and  "to  Eugene  Morehead,  as  his  interest  may 
appear." 
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There  is  no  suggestion  that  the  assignment  is  not  sup- 
ported by  a  full  and  valuable  consideration,  nor  is  there  any 
intimation  of  actual  fraud  in  reference  to  the  transaction. 
It  is  contended,  however,  that  Morehtad  was  only  a  creditor 
of  Reams,  who  assigned  the  policies  to  secure  his  indebted- 
ness, and  that  this  assignment,  being  in  the  nature  of  a 
mortgage,  is  void  as  against  the  plaintiffs  for  want  of  regis- 
tration. The  discussion  of  this  question  becomes  unneces- 
sary, for  tlie  reason  that  we  are  of  the  opinion  that  Reams 
and  Morehead  were  partners,  in  which  case  it  is  conceded 
that  registration  is  not  essential.  It  is  earnestly  insisted, 
however,  that  there  was  no  partnership  between  these  par- 
ties, and  that  Morehead  was  simply  a  creditor  of  Reams, 
receiving  a  part  of  the  profits  only  as  a  compensation  for 
the  ironev  lent. 

We  listened  with  great  interest  to  the  argument  of  the 
intelligent  counsel  for  the  plaintiffs.  It  was  chiefly  directed 
against  the  old  principle  that  a  participation  in  the  profits 
of  a  business  was  the  unvarying  test  of  copartnership. 

We  aie  aware  ihat  this  rule,  as  a  test  in  all  cases,  has  been 
discarded  in  England  and  in  a  few  of  the  American  Stales, 
and  that  the  text-writers  are  gradually'  breaking  away  from 
it,  and  are  endeavoring,  not  without  confusion  and  conflict, 
to  construct  some  new  criteria  by  w'hich  the  relation  is  to  be 
determined. 

We  think,  however,  that  even  under  the  rule  as  modified 
in  England  and  elsewhere,  the  agreement  in  this  case  would 
be  considered  as  constituting  a  partnership. 

Ever  since  the  decision  of  DeGray,  C.  J.,  in  1775,  in 
Grace  v.  Smith,  2  Wm.  Blackstone,  998,  it  has  been  generally 
held  that  all  persons  who  shared  in  the  profits  of  a  business 
incurred  the  liabilities  of  partners  therein,  although  no  part- 
nership between  themselves  might  have  been  contemplated. 
The  decision  was  subsequently  approved  in  the  leading  case 
of  Waugh  v.  Carver,  2  H.  Blacks.,  235.     This  seems  to  have 
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been  the  rule,  without  any  qualification,  until  an  exception 
was  made  in  cases  where  the  profits  were  looked  to  as  a 
means  only  of  ascertaining* the  compengalion  which,  under 
the  contract,  was  to  be  paid  for  the  services  of  an  employee. 
Thus  the  law  of  England  stood  for  nearly  a  century,  and 
these  general  principles  are  still  regarded  in  North  Carolina 
and  most  of  the  Stales  as  the  '* ordinary  tests"  of  partnership. 
J(me8  V.  Call,  93  N.  C,  170;  Mauhey  v.  CW,  86  N.  C,  463; 
Motley  V.  JoneSy  3  Iredell's  Eq.,  144;  Cox  v.  Delano,  3  Dev., 
89;  2  Greenleaf  Ev.,  482. 

No  case,  it  seems,  has  yet  arisen  in  this  State  in  whicl)  the 
rule  has  worked  such  a  hardship  as  to  call  for  its  modifica- 
tion, but  in  1860,  the  House  of  Lords,  in  the  case  of  OfX  v. 
Hickman,  considerably  changed  the  ancient  doctrine.  The 
effect  of  the  ruling  in  that  case  is  thus  stated  by  McKennax, 
J.,  in  Mechan  v.  Valmtine,  29  Fed.  Rep.,  276  "The  rule,  as 
determined  by  those  two  old  cases  {Grace  v.  Smith  and 
Waugh  v.  Career),  wjis  that  to  share  in  the  profits  was  to 
make  the  sharer  a  partner.  As  I  understand  the  decision  in 
Coz  V.  Hickman,  that  is  not  altogether  discarded.  Participa- 
tion in  the  profits  may  be,  and  still  is,  to  be  considered  as  evi- 
dence tending  to  establish  the  partnership  relation,  and,  in  the 
absence  of  any  other  proof,  is  to  be  regarded  as  sufficient  to 
make  that  out.  In  Cox  v.  Hickmon,  it  is  still  admissible,  and 
is  be  considered  as  evidence  touching  the  alleged  relation  of 
partnership,  and  is  sufficient,  if  no  other  evidence  is  offered. 
But,  as  determined  in  that  case,  it  is  not  conclusive.  Other 
considerations  are  to  be  considered  in  connection  with  the 
participation  in  the  profits,  in  determining  whether  the  part- 
nership relation  has  been  created  or  not." 

To  the  same  effect  is  1  Lindley  Partnership,  35,  where,  in 
speaking  of  the  result  of  the  decision  in  Cox's  case,  it  is  said 
"that  prima  fade  the  relation  of  f)rincipal  and  agent  is  con- 
stituted by  the  agreement  entitling  one  person  to  share  the 
profits  made  by  another  to  an  indefinite  extent,  but  that  this 


298  IN  THE  SUPREME  COURT. 


Fertiuzer  Co.  v.  Reams. 


inference  is  displaced,  if  it  appears  from  the  whole  agree- 
ment that  no  partnership  or  agenr^y  was  really  intended." 

There  is  nothing  in  the  facts  of  this  case  which  requires 
us  to  make  a  departure  from  the  old  rule;  nor  is  it  neces- 
sary that  we  should  attempt  to  la)''  dow^n  a  new  test  of  part- 
nership. 

Applying  the  rule,  however,  as  above  modified,  we  can  find 
nothing  in  the  agreement  under  consideration  which  rebuts 
the  prima  facie  case  of  partnership  arising  out  of  the  par- 
ticipation in  the  profits.  Indeed,  we  think  the  circumstances 
all  tend  to  sustain  such  a  conclusion. 

In  support  of  the  argument,  that  the  money  advanced  by 
Morehead  was  only  a  loan,  the  plaintiffs  cited  the  case  of 
Richardson  v.  HugJUtt,  76  N.  Y.,  55.  There  was  no  pretence 
in  that  case  but  that  the  money  was,  in  fact,  lent  by  Hughitt 
to  the  firm  of  Bench  Bros.  &  Co.,  and  that  he  was  to  receive 
one- fourth  of  the  net  profits  upon  the  sale  of  certain  wagons, 
*'  with  interest  on  the  advances  made  at  five  and  one-quarter 
per  cent.,  so  far  as  the  cash  received  would  go,  and  the  bal- 
ance in  notes  on  interest  at  seven  per  cent."  This  was  held 
to  be  a  loan. 

But  there  is  a  most  important  difference  between  that  case 
and  ours.  There,  it  is  apparent  that  the  money  advanced 
was  to  be  repaid  at  all  events.  Its  repayment  was  not  con- 
tingent upon  the  success  of  the  business.  Indeed,  the  case 
expressly  states  that  the  advance  was  a  loan,  and  that  the 
agreement  as  to  profits,  &c.,  was  simply  a  means  of  securing 
it  and  making  compensation  therefor. 

In  our  case,  the  usual  elements  of  partnership  are  present. 
Morehead  advances  the  capital,  and  Reams  is  to  contribute 
the  services  to  the  joint  undertaking,  which  is  the  purchase 
and  sale  of  tobacco.  No  personal  liability  is  contracted  by 
Reams  for  the  money  advanced,  and  the  said  capital  is  to  be 
paid  out  of  the  partnership  stock,  and  the  balance,  after  the 
payment  of  expenses,  &c.,  is  to  be  equally  divided  as  profits 
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between  the  parties.  This,  in  our  opinion,  constitutes  a 
partnership,  for  Morehead,  under  this  agreement,  has  a  pro- 
prietary interest  both  in  the  stock  and  the  profits. 

That  such  a  transaction  is  not  a  loan  is  settled,  we  think, 
by  high  authority.  We  extract  the  following  from  1  Bates' 
Partnership,  49,  which  is  well  sustained  by  many  decided 
cases :  "  What  is  a  loan ?  The  fact,  however,  that  the  interest 
expected  or  received  is  disproportionate,  and  the  contract 
usurious,  will  not  affect  its  construction.  To  constitute  a 
loan,  the  money  advanced  must  be  returned,  in  any  event, 
independently  of  the  success  or  non-success  of  the  business 
or  the  making  of  profits.  If  the  repflvment  is  contingent 
npon  the  profits,  it  is  not  a  loan,  for  it  is  then  made,  not 
upon  the  personal  responsibility  of  the  borrower,  but  upon 
the  securitv  of  the  business." 

A  glance  at  the  agreement  plainly  shows  that  the  fore- 
going principles  govern  our  case  and  are  decisive  against 
the  plaintifis'  position  that  Morehead  was  only  a  creditor  of 
Reams.  Here,  the  payment,  both  of  the  capital  and  the 
compensation,  was  entirely  dependent  upon  the  success  of  the  * 
business. 

It  was  urged  on  the  argument  that  his  Honor  should  have 
found  that,  in  addition  to  profits,  Morehead  was  to  have 
interest  on  the  money  advanced.  The  testimony  only  shows 
that  money  was  borrowed  at  interest  by  Morehead  &  Reams 
of  Morehead  &  Co.  This  plainly  does  not  support  the  con- 
tention ;  but,  granting  that  Morehead  was  to  have  interest 
on  the  money  advanced,  this  would  not  so  affect  the  agree- 
ment as  to  change  the  relation  of  the  parties.  There  can 
be  no  doubt  that  a  partnership  may  borrow  money  at  interest 
for  the  purpose  of  its  business,  and  we  can  see  no  reason  why 
it  cannot  borrow  of  a  partner  as  well  as  of  third  persons. 

Charging  interest  in  such  cases,  where  the  facts  are  doubt- 
ful, may  be  very  material  in  determinir.g  the  character 
of  the  agreement,  but  it  cannot  of  itself,  as  we  have  stated. 
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change  the  relation  of  partnership  to  that  of  creditor  and 
debtor,  when  the  terms  of  the  contract  are  ascertained,  dis- 
closing the  existence  of  the  partnership. 

This  view  as  to  interest  is  fully  supported  by  the  charge  of 
the  learned  Judge  who  tried  the  case  of  Mauney  v.  Coit^ 
supra,  which  charge  was  afterwards  sustained  by  this, Court. 
That  case  was  very  similar  to  this,  and  on  the  whole  ques- 
tion of  co-partnership,  is  direct  authority  against  the  plain- 
tiffs. 

Our  conclusion,  therefore,  is,  that  there  being  a  partner- 
ship between  Morehead  and  Reams,  the  former  must  be  paid 
out  of  the  insurance  money  the  amount  advanced  by  him. 

As  to  the  two  policies  payable  to  "  Morehead  &  Co.,  as  their 
interest  may  appear,"  it  is  only  necessary  to  say  that  if  the 
assignment  is  void  for  wimt  of  registration,  the  money  is 
payable  to  Reams,  uuder  the  original  contract  of  insurance, 
and,  as  he  was  a  partner  of  Morehead  and  jointly  responsi- 
ble to  Morehead  &  Co.  for  the  large  amounts  borrowed  of 
them  for  the  purposes  of  the  business,  and  the  insurance  was 
upon  partnership  property,  we  can  see  no  principle  of  law  or 
equity  which  requires  the  fund  to  be  diverted  from  the  pay- 
ment of  the  partnership  liabilities  and  paid  over  to  the 
individual  creditors  of  Reams,  whose  debts  were  contracted 
anterior  to  the  business  transactions  of  Reams  and  More- 
head. 

We  are,  therefore,  of  the  opinion  that  there  was  no  error  in 
the  ruling  of  his  Honor,  and  that  the  judgment  must  be 
aflBrmed. 

AfBrmed. 


r 
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*THURBER.  WHYLAND  &  CO.  v.  W.  D.  LaROQUE  and  wife. 

Equity —  Tmst —  Consideration  — Husband   and    Wife  —  Better- 
mefiis — Estoppel — Lien — Deed — Fraud — Homestead. 

1.  The  general  principle  that  a  consideration  is  necessary  to  raise  a  trust, 

and  that  equity  will  protect  Hgainst  one  holding  the  legal  title,  the 
beneficial  interest  of  him  who  pays  the  purchase-money  for  prop- 
erty, had  its  origin  in  the  old  doctrine  governing  uses. 

2.  The  rule  that  a  resulting  trust  is  raised  in  favor  of  the  person  who 

pays  the  purchase-money  for  land,  though  the  title  may  be  made 
to  another,  is  subject  to  the  qualification  that  when  the  person 
who  pays  the  price  is  under  legal,  or  even,  in  some  instances, 
moral  obligation  to  maintain  the  person  in  whose  name  the  pur- 
chase is  made,  there  is  a  presumption  in  equity  that  the  purchase 
is  intended  as  an  advancement  or  gift  to  the  recipient. 

3.  The  relationship  between  husband  and  wife  is  a  sufficient  considera- 

tion to  raise  this  presumption,  when  the  former  furnishes  the  con- 
sideration and  causes  the  conveyance  to  be  made  to  the  latter;  but 
the  presumption  is  repelled  by  proof  that  the  deed  was  executed 
to  defraud  the  husband's  creditors,  whose  right  to  subject  the 
interest  resulting  in  favor  of  the  husband  is  subject  only  to  his 
right  of  homestead. 

4.  Where  the  husband  contracted  to  pay  three  hundred  and  fifty  dollars 

for  a  tract  of  land,  paid  forty  dollars  and  executed  three  notes, 
signed  also  by  his  wife,  in  the  aggregate  for  three  hundred  and  ten 
dollars,  and  caused  a  deed  to  be  made  for  the  whole  to  the  wife, 
who  immediately  joined  him  in  a  mortgage  deed  to  the  grantor, 
reconveying  the  land  to  secure  the  payment  of  the  notes,  and  she 
paid  out  of  her  own  separate  funds  $150,  and  he  $160,  in  addition 
to  the  $40  previously  paid:  Heldy  that  the  wife  had  the  absolute 
title  to  three  undivided  sevenths,  and  held  four  undivided  sev- 
enths in  trust  for  the  husband,  because  he  was  embarrassed  with 
debt,  and  that  the  right  of  the  creditors  was  postponed  only  in 
favor  of  his  right  to  a  homestead. 

5.  In  cases  where  tne  purchase-money  for  land  is  furnished  by  different 

persons,  each  holds  an  equitable  interest  in  proportion  to  the 
amount  of  purchase- money  paid  by  him,  and  the  relative  inter- 
ests are  not  changed  by  the  fact  that  one  subsequently  advances 
a  sum  for  betterments  placed  on  the  land,  in  excess  of  his  propor- 
tional interest. 
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6.  The  land  in  this  case  will  not  be  sold  and  the  fund  arising  from  the 

sale  divided,  because  the  husband  expended  over  eight  hundred, 
while  the  wife  expended  only  two  hundred  in  improvements  placed 
on  the  land;  after  the  purchase. 

7.  The  wife  is  not  estopped,  because  of  her  silence  while  the  improve- 

ments were  being  made,  from  denying  that  the  creditors  had  a 
lien  to  the  extent  of  the  husband's  expenditures  for  betterments, 
nor  does  the  law  imply  a  contract  on  her  part  lo  pay  any  portion 
of  the  costs  of  said  improvements. 

8.  The  wife  cannot  subject  her  separate  real  estate,  or  any  interest 

therein,  to  any  lien,  except  by  deed,  in  which  the  husband  joins, 
with  privy  examination  as  prescribed  by  law,  and  she  will  not  be 
allowed  to  do  indirectly  what  the  law  prihibits  her  from  doing 
directly. 

9.  The  equitable  interest  of  the  husband,  the  resulting  trust  in  four 

undivided  sevenths,  could  not  be  sold  to  satisfy  his  creditors  with- 
out allotting  his  homestead  in  it,  if  no  homestead  had  been  pre- 
viously laid  off  tu  him,  the  debtor  in  such  case  being  entitled  to 
.  claim  a  homestead  in  the  equity,  as  he  may  do  where  his  deed 
conveying  the  legal,  as  well  as  equitable  estate  in  the  land,  is  set 
aside  for  fraud. 

Tliis  was  a  civil  action,  brought  by  the  plaintiffs,  judg- 
ment creditors  of  the  defendant  W.  D.  LaRoque,  to  subject 
the  land  described  in  the  fifteenth  paragraph  of  the  com- 
plaint, or  the  money  expended  by  the  said  W.  D.  LaRoque 
in  purchasing  said  land,  and  in  placing  improvements 
thereon,  to  the  satisfaction  of  their  judgments,  tried  by 
Bynum,  J.y  at  the  November  Term,  1889,  of  the  Superior 
Court  of  Lenoir  County,  upon  the  issues  set  out  in  the 
record  proper. 

The  facts  admitted  and  found  by  the  jury  were  that  the 
said  W.  D.  LaRoque  had  contracted,  by  parol,  on  or  about 
the  1st  day  of  January,  18S(5,  to  purchase  said  land  (being  a 
lot  in  the  town  of  Kinston)  from  one  Washington,  and  ou 
the  12th  day  of  May,  1886,  paid  said  Washington  $40  in 
cash  in  part  payment  of  the  purchaso-money,  and  at  the 
same  time  executed  to  him  three  notes  jointly  with  his  wife. 
the  feme  defendant,  for  the  balance  of  the  purchase-money, 
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and  at  different  dates,  one  for  $110  and  two  others  for  $100 
each,  making  a  total  of  $350  as  the  purchase-money.  That,  on 
the  said  12th  day  of  May,  1886,  the  said  Washington,  at  the 
instance  and  request  of  the  said  \V.  D.  LaRoque,  conveyed 
the  said  lot  of  land  to  the  feme  defendant  Annie  P.  LaRoque 
in  fee,  taking,  from  the  said  defendants  a  mortgage  on  the 
land  to  secure  the  $310  unpaid  purchase- money ;  that  after- 
wards the  said  W.  D.  LaRoque  paid  $160  of  the  purchase 
money,  and  expended  $650  in  placing  a  residence  and  other 
permanent  improvements  upon  the  said  land,  all  being  his 
own  money,  and  without  any  consideration  therefor  on  the 
part  of  his  said  wife;  that  the  said  conveyance  by  the  said 
Washington  to  the  said  Annie  P.  LaRoque  was  without  any 
consideration  upon  her  part  moving  to  the  said  W.  D.  La- 
Roque, other  than  her  signing  the  said  notes  of  $310  and 
the  mortgage  to  said  Washington  to  secure  the  unpaid 
purchase-money  ;  that  the  said  Annie  P.  LaRoque,  after  the 
said  r2th  of  May,  1886,  paid  $150  of  the  said  purchase- 
money,  and  expended  $250  in  placing  the  said  residence 
and  improvements  on  said  lot,  all  being  of  her  own  sep- 
arate property;  that  there  was  allotted  to  the  defendant 
W.  D.  LaRoque,  on  or  about  the  3d  day  of  February,  1887, 
his  personal  property  exemption,  under  an  execution  issuing 
upon  the  judgment  of  the  plainiiff  G  M.  Lamb  &  Co.,  set 
forth  in  the  complaint,  to  the  amount  of  $316;  that  all  the 
judgments  in  the  amendment  to  the  complaint  are  true  and 
correct,  as  therein  stated;  that  some  of  the  debts  on  which 
the  judgments  of  the  plaintiffs  mentioned  in  the  complaint 
were  rendered,  were  contracted  before  the  12th  of  May,  1886, 
and  all  of  them  during  the  year  1886;  that  the  house  and 
improvemenis  were  not  completed,  but  were  being  made 
during  1887 ;  that  the  said  W.  D.  LaRoque  was  insolvent  at 
the  time  of  the  commencement  of  this  action;  that  defend- 
ant W.  D.  LaRoque  claimed  his  homestead  in  the  said  lot 
and  improvements,  to  the  extent  of  his  interest,  as  shown 
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above;  that  said  Aunie  P.  LaRoque  claimed  the  property  as 
her  own,  by  virtue  of  the  deed  of  conveyance  from  Washiug- 
ton  to  her. 

Upon  the  admissions  of  defendants,  and  the  verdict  of  the 
jury,  as  set  out  in  the  record  proper,  the  plaintiffs  moved, 
"  upon  the  admission  in  the  answer  and  the  findings  of  the 
jury,  that  the  land  conveyed  by  Washington  to  Annie  P. 
LaRoque  be  declared  subject  to  a  lien  for  the  sum  of  six 
hundred  and  sixty-six  dollars,  the  balance  of  the  sum  paid 
by  W.  D.  LaRoque  for  the  purchase  of  said  land  and  in 
placing  improvements  thereon  after  said  conveyance,  to-wit, 
eight  hundred  and  ten  dollars,  after  deducting  therefrom  the 
deficiency  in  value  of  the  personal  property  exemptions  here- 
tofore allowed  him,  to-wit,  one  hundred  and  eighty-four  dol- 
lars; that  said  land  be  sold  for  the  satisfaction  of  said  sum 
of  six  hundred  and  twenty-six  dollars,  and  that  said  sum, 
when  realized,  be  applied  in  payment  of  the  plaintiffs*  judg- 
ments"; which  motion  was  refused,  and  the  plaintiffs 
excepted. 

Plaintiffs  then  moved,  *'  upon  an  admission  and  findings, 
that  the  said  land  be  declared  subject  to  a  lien  for  the  sum 
of  four  hundred  and  sixty-six  dollars,  the  balance  of  the 
sum  paid  by  VV.  D.  LaRoque  for  the  improvements  on  said 
land  after  said  conveyance,  to-wit,  the  sum  of  six  hundred 
and  fifty  dollars,  after  deducting  therefrom  the  deficiency  in 
value  of  the  personal  property  exemption  heretofore  allowed 
him,  to- Avit,  one  hundred  and  eighty-four  dollars;  thai  the 
land  be  sold  for  the  satisfaction  of  said  sum  of  four  hundred 
and  sixty-six  dollars,  and  that  said  sum,  when  realized,  be 
applied  in  payment  of  the  plaintiffs'  judgment";  which 
motion  was  refused,  and  the  plaintiffs  excepted. 

The  plaintiffs  then  moved,  "  upon  an  admission  and  find- 
ings, that  the  said  land  be  declared  subject  to  a  lien  for  the 
sum  of  three  hundred  and  ten  dollars,  the  balance  of  the 
sura  paid  by  W.  D.  LaRoque  for  the  purchase  of  said  land 
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and  the  improvements  thereon  after  said  conveyance,  to-wit, 
fight  hundred  and  ten  dollars,  after  deducting  therefrom  his 
personal  property  exemption  of  five  hundred  dollars;  that 
said  lan(i  be  sold  for  the  satisfaction  of  said  sum  of  three 
hundred  and  ten  dollars,  and  that  said  sum,  when  realized, 
be  applied  in  payment  of  tlie  plaintiffs^  judgments";  which 
motion  was  refused,  and  the  plaintiffs  excepted. 

Plaintiffs  ihen  moved,  "upon  said  admissions  and  find- 
ings, that  the  said  land  be  declared  subject  to  a  lien  for  the 
sum  of  one  hundred  and  fiftv  dollars,  the  balance  of  the  sum 
paid  by  W.  D.  LaRoque  for  the  improvements  thereon  after 
said  conveyance,  to-wit,  six  hundred  and  fifty  dollars,  after 
deducting  therefrom  his  personal  property  exemption  of  five 
hundred  (lollars;  that  said  land  be  sold  for  the  satisfaction 
of  said  sum  of  one  hundred  and  fifty  dollars,  and  that  said 
sum,  when  realized,  be  applied  in  payment  of  the  plaintiffs' 
judgments";  which  motion  was  refused,  and  plaintiffs 
excepted. 

The  Court  then,  on  motion  of  the  defendants'  counsel, 
rendered  judgment — 

1.  That  the  defendant  Annie  P.  LaRoque  is  the  owner  of 
iVA  of  the  said  house  and  lot  and  improvements  thereon. 

2.  That  the  defendant  \V.  D.  LaRoque  was,  and  is,  entitled 
to  his  homestead  exemption,  to  be  set  apart  and  allotted  to 
him  and  his  family  according  to  law,  in  the  remaining 
interest,  to-wit,  iVs^V  of  said  lot,  house  and  improvements, 
against  the  judgments  of  the  plaintiffs,  or  executions  issuing 
thereon. 

3.  That  the  defendants  recover  their  costs  of  suit,  to  be 
taxed  by  the  Clerk. 

1.  The  plaintiffs  excepted  to  so  much  of  the  judgment  in 
this  case  as  adjudges  that  the  defendant  Annie  P.  LaRoque 
is  the  owner  of  iWa  of  the  said  house  and  lot  and  the 
improvements  thereon. 

105—20 
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2.  To  so  much  of  said  judgment  as  adjudges  that  the 
defendant  W.  D.  LaRoque  was,  and  is,  entitled  to  his  home- 
stead exemption  in  said  k)t,  to  be  set  apart'and  allotted  to 
him  and  his  family  according  to  law,  in  the  remaining 
interest,  to-wit,  AVo  of  said  lot,  house  and  improvements, 
against  the  judgments  of  the  plaintiffs,  or  executions  issuing 
thereon. 

3.  To  so  much  of  said  judgment  as  adjudges  that  the 
defendants  recover  of  the  plaintiffs  their  costs  of  the  action. 

4.  To  the  judgment  as  a  whole. 
Plaintiffs  appealed. 

Mr.'G,  V.  Strong^  for  plaintiff?. 

Jilr.  George  Rounine,  for  defendants. 

Avery,  J. — after  stating  the  facts:  The  position  that  no 
resulting  trust  was  raised  by  the  transaction  between  Wash- 
ington and  the  defendants—husband  and  wife — LaRoque, 
for  which  plaintiffs'  counsel  contended,  is  untenable.  The 
general  principle  that  a  consideration  is  necessary  to  raise  a 
trust,  and  that  equity  will  protect  against  one  holding  the 
legal  title,  the  beneficial  interest  of  him  who  pays  the  pur- 
chase-money for  property,  had  its  origin  in  the  old  doctrine 
governing  uses  Patton  v.  Clendenm^  3  Murph.,  68 ;  Pegxies  v. 
Pegues,  5  Iredell  Eq.,  418. 

"  When  a  person  has  in  his  possession  money  or  other 
personal  estate  belonging  to  another,  or  where  a  title  in 
lands  is  made  to  him,  based  on  a  consideration,  the  owner- 
ship whereof  is  in  another,  he  holds  the  personal  estate  or 
the  legal  title  to  the  land  as  trustee  for  the  true  owner."  2 
Bishop  Mar.  W.,  §  119;  Moseley  v.  Moseley,  87  N.  C,  69. 

The  rule  that  a  resulting  trust  is  raised  in  favor  of  the  per- 
son who  pays  the  purchase  money  for  land,  though  the  title 
may  be  made  to  another,  is  subject  to  the  qualification  that 
where  the  person  who  pays  the  price  is  under  a  legal,  or 
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even,  in  some  instances,  a  moral  obligation  to  maintain  the 
person  in  whose  name  the  purchase  is  made,  there  is  a 
presumption  in  equity  that  the  purchase  is  intended  as 
an  advance  or  gift  to  the  recipient.  2  Pom.  Eq.  Juris., 
§1039;  2  Story's  Eq.,  §§1197,  1202  and  1203;  2  Bishop  M. 
W.,  §  121.  The  relationship  between  husband  and  wife  is 
a  sufficient  consideration  to  raise  this  presumption,  when 
the  former  furnishes  the  consideration  and  causes  the  con- 
veyance to  be  made  to  the  latter,  but  the  presumption  is 
repelled  by  proof  that  the  deed  was  executed  to  defraud  the 
husband's  creditors,  and  a  resulting  trust  arises  in  their 
favor,  subject,  however,  in  this  case,  to  the  husband's  claim 
of  homestead,  if  sustained.  The  limitation  is  founded  upon 
the  general  principle  that  one  must  be  just  before  he  can  be 
generous,  even  to  his  wife,  and  the  valuable  consideration 
which  raises  the  trust  in  his  favor  is  held  to  prevail  against 
the  good  consideration  and  to  make  it  inoperative  till  cred- 
itors are  satisfied  and  only  the  rights  of  the  parties  remain 
to  be  considered.  Lery  v.  Griffis,  65  N.  C,  236;  Perry  on 
Trusts,  §§148  and  149;  Guthrie  v.  Gardiner,  19  Wend.,  414; 
Fathem  v.  Fletcher,  31  Miss.,  265;  2  Bishop  on  M.  W., 
§§124,127. 

The  doctrine  is  also  based  upon  the  old  principle  that  the 
equitable  interest  in  land  is  drawn  as  if  by  irresistible  mag- 
netic attraction  to  the  person  who  pays  the  price,  and  where 
it  is  bought  with  a  mixed  fund,  the  beneficial  interest  is 
divided  among  those  who  furnish  it  in  the  proportion  that 
the  amount  advanced  by  each  bears  to  the  whole  sum.  2 
Pom.  Eq.  Jur.,  §1038;  2  Bishop  M.  W.,  §125;  Oumningham 
V.  Bdl,  83  N.  C,  328;  Lyon  v.  Akin,  78  N.  C,  258. 

Where  a  fund  arising  from  the  sale  of  the  wife's  separate 
real  estate  (before  it  is  impressed  by  some  act  of  his  with  the 
character  of  personalty),  or  any  other  money  constituting  a 
part  of  her  separate  property,  is  used  in  the  purchase  of 
land,  and  the  title  is  taken  to  the  husband,  a  trust  is  created 
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in  favor  of  the  wife,  th»-re  being  no  presumption  that  she 
intended  to  provide  for  hira. 

In  the  case  of  Lyon  v.  AHiiy  supra,  where  the  husband 
married  in  1840,  bought  a  tract  of  land  in  July,  184S,  for 
$218,  and  paid  $150  of  said  sum  out  of  the  fund  arising 
from  the  sale  of  his  wife's  separate  laud,  and  subsequently 
conveyed  the  land  in  the  year  18()1  to  secure  a  debt,  and  the 
mortgagee  bought  the  land  at  foreclosure  sale,  it  was  held 
that  the  mortgagee  acquired  by  the  purchase  the  life  estate 
of  the  husband  as  tenant  by  courtesy  only.  Bynum,  Justice, 
for  the  Court,  said:  **  There  is  a  resulting  trust  at  his  (the 
husband's)  death  to  the  wife  (or  her  husband,  if  she  does 
not  survive  him)  to  the  extent  of  the  purchase  money  she 
furnished."  In  Oanmvgham  v.  Bill,  supra,  Justice  Dillard 
announces  still  more  explicitly  the  principle  that  the  owners 
of  the  beneficial  estate  in  land  hold  interests  therein  in  pro- 
portion to  their  respective  advancements  in  making  up  a 
mixed  fund  for  the  purchase.  The  learned  Justice  says: 
"The  Judge  finds  as  a  fact  that  the  payments  on  the  pur- 
chase-money secured  by  the  mortgage,  so  far  as  made,  were 
made  by  the  plaintiff,  as  agreed  on  by  means  furnished  by 
her  (the  wife)  or  derived  from  her  separate  property,  and 
thereby  an  equity  arose  to  the  plaintiff  pro  tantn,  her  pay- 
ments, and  will  arise  in  toto  on  full  payment  to  have  the  trust 
enforced  in  her  favor,"  &c.  See  also  Case  v.  Coddivg,  38 
Cal.,  191;  Smith  v.  Pation.  12  W.  Vh.,  541;  Smith  v.  SmUh, 
85  111.,  139;  Miller  v.  Birdsong,  7  Baxter,  531. 

The  resulting  trust  is  raised  by  the  payment  of  a  part,  or 
the  whole,  of  the  purchase  mon^^y  of  land,  and  does  not 
depend  for  its  existence,  or  extent,  upon  the  amount  subse- 
quently advanced  to  be  expended  in  improvements  placed 
upon  it.  An  equity  was  raised  in  the  present  case  on  the 
ultimate  payment  of  the  whole  of  the  price  of  the  land  in 
proportion  to  the  sum  paid  respectively  by  each.  The 
mortgage  lien  being  discharged,  the  feme  defendant  held  the 
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absolute  title  to  three  undivided  sevenths,  by  reason  of  hav- 
ing paid  $150,  while  she  held  four  undivided  sevenths  of 
the  land  in  trust  for  the  creditors  of  the  husband,  who  had 
paid  $200,  subject  to  his  claim  to  a  homestead.  The  law 
relating  to  trusts  looks  only  to  the  payment  for  the  land» 
and  the  amount  furnished  by  each,  after  the  original  agree- 
ment with  Washington,  for  betterments  is  not  a  factor  in 
arriving  at  the  equitable  interests  of  the  two  contributors 
to  the  mixed  fund.  Francettown  v.  Dwnivg,  41  N.  H.,  442 ; 
2  Bish.  M.  W.,  §126;  Rogers  v.  Manning,  3  Paige,  ch.  398; 
Sterne  v.  Sterne,  5  Johns.,  ch.  18. 

•  It  being  settled,  then,  that  the  wife,  on  the  discharge  of  the 
mortgage  debt  to  Washington,  had  an  absolute  estate  in  three 
undivided  sevenths  of  the  land  and  held  four  undivided 
sevenths  in  trust,  two  questions  are  still  to  be  determined: 

1.  Could  the  husband,  though  insolvent  at  the  time,  by 
expending  six  hundred  and  fifty  dollars  in  making  improve- 
ments on  the  land,  subject  the  undivided  interest  of  the 
wife,  paid  for  with  her  own  separate  funds,  to  liability  to 
sale  at  the  instance  of  his  creditors,  who  seek  to  follow  the 
fund  so  expended  ? 

2.  Was  the  husband  deprived  of  the  right  to  have  his 
homestead  allotted  in  the  other  four  undivided  sevenths, 
because,  when  he  \m\A  for  it,  he  did  not  retain  property 
suflScient  and  available  to  satisfv  the  claims  then  due  to  his 
creditors,  or  because,  at  best,  there  is  a  resulting  trust  in 
four  sevenths  liable  immediately  for  his  debts,  if  not  pri-  . 
marily  subject  to  his  right  of  homestead 

The  three  undivided  sevenths  of  the  land  constituted  a 
part  of  the  separate  estate  of  the  feme  defendant,  and  if  it 
is  charged  with  a  lien  for  the  amount  expended  on  the 
premises  by  the  husband,  it  must  be  because  of  an  implied 
contract  on  the  part  of  the  wife  to  pay  for  them,  or  because 
she  would  be  estopped  from  denying  the  claim  of  one  who 
built  the  houses,  or   other  permanent  structures,  without 
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objection  from  her,  and  is,  in  the  same  way,  prevented  from 
resisting  that  of  the  creditor,  or,  lastly,  because  she  is  deemed, 
in  law,  a  party  to  the  fraud  perpetrated  by  the  husband,  and 
will  not  be  allowed  to  derive  benefit  from  it. 

In  Scott  V.  Battle,  85  N.  C,  185-189,  the  rule  is  laid  down  in 
reference  to  the  wife,  that  "in  no  case  will  the  law  imply  a 
promise  on  her  part,  and  every  one  who  deals  with  her  is 
held  to  do  so  with  knowledge  of  her  liability." 

Hence,  she  is  not  held  liable  to  restore  to  any  person 
money  expended  in  improvements  on  her  land,  when  the 
person  who  makes  them  is  presumed  in  law  to  know  her 
liability,  and  not  be  misled  by  the  idea  that  she  had  capacity 
to  contract,  in  reference  to  her  separate  estate,  by  implication 
of  law.  In  the  recent  case  of  Farthing  v.  Shields  (decided  at 
this  term),  Justice  Shepherd,  delivering  the  opinion,  sayS; 
"Accordingly,  it  has  been  determined  that  The  Code,  §1826 
requiring  the'written  consent  of  the  husband,  in  order  to 
affect  her  real  or  personal  estate,  did  not  confer  upon  her 
(even  when  such  written  consent  was  given,  or  where  the 
liability  was  for  her  personal  expenses,  &c.)  the  power  to 
make  a  legal  contract.  Its  object  was  to  require  the  written 
consent  of  the  husband,  in  drder  to  charge  in  equity  her 
statutory  separate  estate,  on  the  same  principle  which 
requires  the  consent  of  the  trustee,  when  the  separate  estate 
is  created  by  deed  of  settlement.  Pippenv.  Wesson,  74  N.  C, 
437 ;  Flaum  v.  Wallace,  103  N.  C ,  296.  In  the  light  of  these 
and  other  decisions,  the  section  should  read  as  follows:  *No 
woman,  during  her  coverture,  shall  be  capable  of  making 
any  engagement  in  the  nature  of  an  executory  contract,  by 
which  her  statutory  real  or  personal  estate  is  to  be  charged 
in  equity,  without  the  written  consent  of  her  husband. 
But  where  the  consideration  is  for  her  necessary  personal 
expenses,  or  for  the  support  of  her  family,  or  where  it  is 
necessary,  in  order  to  pay  her  ante-nuptial  indebtedness,  she 
may  so  charge  such  real  or  personal  estate,  without  such 
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consent  of  her  husband.'  But  in  view  of  the  express  require- 
ment of  law  that  the  husband  and  the  wife  shall  join,  with 
privy  examination  of  the  latter,  in  aliening  an  interest  in 
real  property,  the  foregoing  construction  of  the  section  is,  in 
the  same  case,  modified  in  its  application  to  the  separate  real 
estate  of  the  wife,  and  the  Court  say  that  the  wife's  'power 
to  charge  her  separate  real  estate  by  an  engagement  in  the 
nature  of  a  contract,  is  measured  and  limited  by  her  power 
to  dispose  of  the  same,  and  it  must  follow  that  if  the  wife, 
with  the  written  consent  of  her  husband,  had  expressly 
charged  her  statutory  separate  real  estate,  it  would  have  been 
of  no  avail  without  privy  examination.' " 

She  cannot,  therefore,  subject  her  land,  or  any  separate 
interest  therein,  to  a  lien  in  any  possible  way  but  by  a  regu- 
lar conveyance  executed  according  to  the  requirements  of 
the  statute,  and  the  law  will  not  allow  her  to  dispense  with 
these  necessary  forms  and  accomplish  what  she  is  prohibited 
from  doing  directly,  by  a  silence  that  will  estop  her  or  pre- 
vent her  from  enjoying  the  benefit  of  the  enhanced  value  of 
her  interest  because  she  is  supposed  to  have  been  a  partici- 
pant in  the  fraud  of  her  husband.  In  Lambert  v.  Kinnery, 
74  N.  C,  348,  and  in  LHiUjolm  v  Egerion,  76  N.  C,  468,  this 
Court  held,  in  effect,  that  a  debtor  could  not  evade  the  law 
and  pass  his  right  to  a  homestead  by  any  act  that  amounted 
to  an  estoppel  in  pau,  and  that  he  could  not  waive  it  in  any 
way  in  favor  of  his  creditors  *' except  by  a  deed  in  which  the 
wife  should  join,  with  privy  examination."  Hughes  v.  Hodges, 
102  N.  C,  236-244.  Neither  can  we  concur  in  the  view 
that  the  fraud  of  the  husband  in  expending  money  which 
justly  belonged  to  his  creditors,  and  the  silence  of  the  wife 
(even  if  she  had  known  his  pecuniary  condition,  which  does 
not  positively  appear),  shall  have  the  force  and  effect  of  sub- 
jecting the  wife's  interest  to  sale,  when  we  have  said  that  no 
charge  or  lien  upon  it  could  be  created  except  by  deed 
proven  in  the  regular  mode.     Farthing  v.  Shields,  sucpra 
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It  must  be  remembered  that  the  land  was  convej^ed  to 
the  feme  defendant  on  the  12th  of  May,  1886,  and  immedi- 
ately subjected  to  the  lien  of  a  mortgage  deed  in  which  she 
joined  her  husband  to  secure  the  three  notes  for  the  residue 
of  the  purchase- money.  Some  of  the  debts  due  the  plain- 
tiffs' judgment  creditors,  were  contracted  before  that  deed 
and  mortgage  were  made,  while  all  of  them  were  created 
during  the  year  1886.  The  house  and  improvements  were 
not  completed,  but  were  being  constructed  during  the  year 
1887.  It  does  not  appear  that  the  wife  knew  that  the  hus- 
band was  insolvent,  or,  indeed,  owed  any  debt  except  the  notes 
payable  to  Washington  signed  by  both  She  expended  of 
her  own  means  one  hundred  and  fifty  dollars  of  the  purch^ise- 
money,  and  two  hundred  and  fifty  in  improvements,  the 
creditors  sitting  idly  by  with  notice  of  the  nature  of  the  deed 
and  mortgage,  and  with  power  at  any  time  to  institute 
against  the  husband  proceedings  supplementary  to  execu- 
tion, since  it  appears  that  all,  or  nearly  all,  of  the  judgments 
were  rendered  and  dockett^d  in  the  vear  1 886,  before  anv 
money  was  expended  in  betterments.  We  see,  theref«»re,no 
peculiar  hard>hip  in  protecting  the  rights  of  i\\e>Jeme  covert 
against  the  probable  sacrifice  of  what  she  has  expended  on 
an  incomplete  htmse;  but,  whether  the  creditors  are  made 
to  suffer  or  not,  we  nmst  adhere  to  the  interpretation  placed 
upon  our  statutes.  In  Farthivg  v.  Shhlda^  the  Court  said, 
in  reference  to  the  rights  of  the  wife:  "  As  to  her  not  being 
privileged  to  commit  fraud,  there  can  no  fraud  grow  out  of 
the  contract  of  a  married  woman.  It  stands  upon  its  own 
strength,  both  in  law  and  equity.  If  perfect,  then  well  and 
good;  if  imperfect,  it  is  an  absolute  nullity."  Fisher  v. 
Towles,  11  X.  C,  438. 

So  no  one  should  be  misled  bv  the  conduct  of  a  married 
woman.  He  should  recollect  that  she  cannot  incur  liability 
amounting  to  a  lien  on  her  land,  indirectly  or  directly,  and 
take  measures  for  his  own  protection  accordingly.    We  are 
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aware  that  the  deci^iolls  in  some  of  the  States,  two  of  which 
were  cited  and  another  examined  by  us,  are  in  apparent 
coDfiict  with  the  views  we  have  expressed.  It  is  our  duty 
to  construe  our  statutes  and  endeavor  to  make  our  own 
interpretations,  in  the  different  phases  in  which  we  apply 
them,  harmonize.  These  differences  among  the  Courts  often 
grow  out  of  the  varying  provisions  of  the  laws  of  the  differ- 
ent States.  Cord  (in  his  work  on  the  Le^al  and  Equitable 
Rights  of  Married  Women,  vol.  2,  sec.  1287,)  stated  the  prin- 
ciple as  follows:  **  Where  iWe  wife  has  not  the  power  to  con- 
tract, she  cannot  by  any  act  of  hers  estop  herself  as  to  her 
title  or  right,  not  even  her  assent  to  the  gift  or  dedication  of 
her  land  for  the  use  of  a  railroad,  by  her  husband.  *  *  * 
She  could  only  dispose  of  or  encumber  it  in  the  way  pre- 
scribed by  s  atute.  And  what  she  could  not  deprive  herself 
of  by  direct  and  express  contract  with  the  defendant,  we 
think  it  clear  that  she  could  not  lose  bv  the  indirect  method 
of  an  estoppel  in  paf^j."  Todd  v.  Pitisbnrg,  &c.,  Railroad  Co., 
19  Ohio,  514. 

Whether  the  rule,  ordinarily  applied  in  transactions  between 
men  with  reference  to  fraudulent  deceptions,  can  be  made  to 
operate  as  to  married  women  in  any  case,  without  giving  an 
indirect  opportunity  to  alien  or  encumber,  contrary  to  the 
statute  or  not,  it  is  certain  that  her  sim))le  silence  in  this 
case,  without  proof  of  participation  in  the  fraud,  or  her  fail- 
ure to  prevent  her  husband  from  building  on  the  land,  does 
not,  according  to  any  adjudication  of  this  Court,  work  an 
estoppel  or  create  an  encumbrance  for  which  the  wife^s 
interest  can  be  subjected  to  sale,  ^^ee  Weathershee  v.  Farrar, 
97  N.  C,  106;  Lriftin  v.  Crosaland,  94  N.  C,  76,  Burns  v. 
McGregor,  90  N.  C,  222;  Totvles  v.  Fisher,  77  N.  C,  437; 
Rencher  v.  Wynne,  86  N.  C.  268;  Clark  v.  Hay,  98  N.  C,  424; 
Boyd  V.  Turpin,  94  N.  C,  137. 

It  has  been  settled  that  if  the  wife  refuses  to  perfect  the 
title  to  land  taken  in  exchange  b}'  another  for  land  vested  in 
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her,  she  will  be  held  bound  to  carry  out  the  trade  by  paying 
the  difference  in  price.  Bums  v.  McGregor,  supra.  But 
while  equity  can,  by  refusing  its  aid,  or  otherwise,  and  will 
prevent  a  feme  covert  from  taking  an  unconscientious  advan- 
tage, it  cannot  give  to  her  acts  the  effect  of  repealing  a  statute. 

It  was  held  in  Cormnissioners  v.  Bennett,  68  N.  C,  494,  that 
a  debtor  who  attempted  to  convey  his  land  to  defraud  his 
creditors  did  not  thereby  forfeit  his  right  to  a  homestead, 
when  the  creditor  caused  the  fraudulent  deed  to  be  declared 
void  ;  and,  in  subsequent  adjudications,  this  ruling  has  been 
repeatedly  approved,  either  directly  or  by  implication. 
Whitehead  v.  Spivey,  103  N.  C,  66;  Burton  v.  Spiers,  87  N.  C, 
87;  Duvall  v.  Rollins,  71  N.  C,  218;  Lambei^t  v.  Kinnery,  74 
N.  C,  348;   Gastei^  v.  Hardie,  75  N.  C,  460. 

In  Dorich  v.  Beiiton,  98  N.  C,  190,  this  Court  held  that  a 
purchaser  of  land  under  an  executory  contract  of  sale,  who 
had  paid  a  part  of  the  purchase-money,  became  imnae- 
diately  the  equitable  owner  of  the  land,  subject  to  the  lien 
of  the  purchase-money  due,  and  was  entitled  to  have  his 
homestead  allotted  in  the  land.  The  ruling  in  that  is  drawn 
in  question  in  the  discussion  of  the  present  case.  Pomeroy 
(in  his  work  on  Equity  Jurisprudence,  vol.  1,  §  372)  says,  in 
reference  to  the  interestof  vendor  and  vendee:  "If  the  con  tract 
is  made  upon  an  actual  valuable  consideration,  and  complies 
in  other  respects  with  the  requisites  prescribed  by  equity, 
then,  as  soon  as  it  is  executed  and  delivered,  the  vendee 
acquires  an  e([uitable  estate  in  the  land,  subject  simply  to  a 
lien  in  favor  of  the  seller  as  security  for  the  payment  of  the 
price,  while  the  vendor  becomes  equitable  owner  of  the  pur- 
chase-money. There  is  in  this  case,  as  in  the  last,  an  equit- 
able conversion.  The  vendee's  interest  is  at  once  converted 
into  realty,  with  its  features  and  incidents,  while  the  ven- 
dor's interest  is,  to  the  same  extent,  personal  estate." 

In  Gaster  v.  Hardie,  75  N.  C,  460-461 ,  Bynum,  J.,  says :  "  For 
it  is  well  settled  that,  as  between  the  debtor  and  the  creditor, 
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the  former  is  entitled  to  his  exemption,  whether  he  has  made 
no  conveyance  of  his  property  at  all,  or  has  made  one  fraud- 
ulent as  to  his  creditors.  It  is  equally  well  settled  that  the 
debtor  is  entitled  to  the  homestead  in  an  equity  of  redemp- 
tion in  lands  only  subject  to  mortgage  debt." 

In  a  case  not  unlike  the  present,  the  Supreme  Court  of 
Illinois  held  that  an  insolvent  debtor  would  not  be  deprived 
of  the  benefit  of  the  homestead  exemption  where  he  pur- 
chased the  property  with  his  own  money,  merely  because  he 
procured  the  title  to  be  vested  in  his  wife..  Chipperly  v. 
Rhodes,  53  111.,  350.  This  view  of  the  law  was  sustained  by 
DiLLARD,  C.  J.,  in  Cox  v.  Wilder,  11  Wis.,  114 

In  Rooks  v.  Hoke,  3  Lea  (Tenn.),  302,  it  was  held  that  where 
a  husband  voluntarily  conveys  land  to  his  wife  to  hinder 
and  delay  his  creditors,  the  right  of  homestead  was  not 
defeated.  See  also  Bnynton  v.  McNeill,  31  Grattan,  456; 
Thompson  on  Homestead,  §  331. 

The  case  of  Hixon  v.  George,  18  Kansas,  253,  was  one  in 
which  an  insolvent  debtor  expended  his  money  for  land, 
took  the  title  in  the  wife's  name,  and  constructed  improve- 
ments on  the  land  with  his  own  means,  and  yet  the  Court 
sustained  his  claim  to  a  homestead  in  the  land. 

If  a  mortgagor  can  claim  a  homestead  in  an  equity  of 
redemption,  the  legal  estate  being  in  the  mortgagee,  as  this 
Court  has  held,  the  objection  that  a  homestead  cannot  be 
assigned  in  a  mere  equity  will  not  lie,  and  if  the  interest  of 
a  vendee  is  in  equity,  the  ownership  of  land,  a  resulting  trust, 
must  be  also  an  equitable  estate.  If  the  objection  be  based 
upon  the  idea  that,  as  between  husband  and  wife,  the  pre- 
sumption is  that  the  purchase-money  for  land,  to  which  title 

ft 

was  made  to  her  bv  direction  of  the  former,  was  advanced 
for  her  benefit,  and  until  the  creditors  move,  the  whole  estate, 
legal  and  equitable,  is  in  her,  the  reply  is,  that  just  in  the 
same  way  every  conveyance  made  to  defraud  creditors  is 
good  inter  partes.     So  that  if  any  fraudulent  grantor  is  enti- 
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tied  to  a  homestead  after  his  conveyance  is  declared  void  by 
the  Courts,  the  same  reasoning  must  make  it  lawful  to  allow 
a  homestead  to  be  allotted  in  cases  like  the  present. 

We  conclude,  therefore,  that  a  homestead  should  be  allot- 
ted in  the  equitable  estate  in  four  undivided  sevenths  of  the 
land,  and  that  the  wife  is  the  owner  of  three  undivided 
sevenths.  The  judgment  below  must  be  modifitd  accord- 
ingly.    Neither  of  the  parties  can  recover  costs  in  this  Court 

Judgment  modified. 

Shepherd,  J. — dissenting:  I  am  unable  to  concur  in  that 
part  of  the  opinion  which  declares  that  the  defendant  W.  D. 
LaRoque  is  entitled  to  a  homestead  exemption.  Neither 
can  I  agree  that  the  equitable  relief  sought  in  this  action 
is  based  upon  the  idea  that  there  is  a  resulting  trust  in 
favor  of  either  the  debtor  or  creditor. 

The  proposition  is,  that  if  an  insolvent  husband  purchases 
land  with  his  own  money,  and,  for  the  purpose  of  defraud- 
ing his  creditors,  procures  the  title  to  be  made  to  his  wife, 
he  is,  as  against  creditors,  seeking  to  subject  the  fund  so 
fraudulently  withdrawn,  entitled  to  a  homestead  exemption 
of  one  thousand  dollars. 

The  authorities  cited  from  Virginia,  Tennessee  and 
Thompson  on  Homestead,  are  where  the  legal  title  was  in 
the  debtor  and  fraudulently  conveved  bv  him.  Thev  stand 
upon  the  same  principle  as  Crummen  v.  Bemuit,  68  N.  C, 
494,  which  is  based  upon  the  ground  that  the  fraud  of  the 
debtor  has  been  ineffectual  to  change  his  relation  to  the 
property,  and  for  that  reason  he  is  entitled  to  a  homestead. 
It  is  plain  that  such  authority  has  no  application  where  the 
debtor  never  had  the  legal  title,  and  if  it  can  be  used  at  all 
in  a  case  like  the  present,  it  tends  to  show  that  only  the  per- 
sonal property  exemption  can  be  ollowed.the  debtor  since,  if 
the  transaction  is  void  for  fraud,  the  investment  fails,  leav- 
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ing  the  money  impressed  with  the  usual  characteristics  and 
incidents  of  personal  property. 

The  Kansas  case  only  decides  that  the  debtor  is  entitled 
to  the  homestead  as  against  subsequent  creditors,  and  this, 
together  with  the  Illinois  and  Wisconsin  cases,  is  founded 
upon  the  peculiar  laws  governing  the  homestead  in  those 
States.  Any  one  who  reads  a  work  on  homestead  exemp- 
tions cannot  fail  to  be  struck  with  the  infinite  variety  of 
laws  upon  the  subject,  and  the  consecjuent  conflict  of  the 
decisions  of  the  Courts  of  the  various  States.  Mr.  Thomp- 
son, in  his  preface  to  his  work  on  Homestead  Exemptions, 
well  says  that  "the  result  is  a  confused  and  almost  inexpli- 
cable system,  indicative  of  different  intentions,  theories  and 
designs  on  the  part  of  the  law-makers,  with  regard  to  the 
practical  application  of  the  law,  expressed  generally  without 
any  very  successful  attempt  at  the  definition  of  terms  or 
manifestation  of  meaning  and  purpose.  The  inevitable 
consequence  is  a  conflict  of  judicial  construction  and  inter- 
pretation, but  a  pretty  general  agreement  of  the  Courts  and 
the  legal  profession  in  sentiments  of  disgust  for  the  unsat- 
isfactory and  uncertain  conditions  of  this  department  of 
jurisprudence/'  How,  after  this  candid  expression  of  the 
eminent  author,  any  weight  can  be  attached  to  such  decis- 
ions outside  of  their  own  States,  I  am  at  a  loss  to  under- 
stand. Especially  is  this  true  when  such  decisions  are 
utterly  inconsistent  with  the  old  and  well  settled  principles 
applicable  to  the  fraudulent  nets  of  insolvent  debtors,  the 
effect  of  such  transactions  in  reference  to  their  property,  and 
the  pjinciples  governing  the  remedies  which  must  be  pur- 
sued by  the  creditors. 

It  is  but  natural,  therefore,  that  the  Court  should  place  but 
little  reliance  upon  such  authorities,  and  endeavor  to  base 
its  ruling  upon  some  rational  theory  in  harmony  with  the 
principles  of  law  and  equity  as  uniformly  expounded  by 
the  jurists  of  this  State.     This  it  has  sought  to  do  by  placing 
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the  decision  upon  the  ground  that  the  debtor  has  some 
interest  in  the  land  which  he  has  fraudulently  procured  to 
be  conveyed  to  the  wife.  It  is  upon  this  theory  that 
Dorich  V.  Benton  w^as  decided,  the  Court  resting  its  opinion 
upon  the  idea  that  the  husband  had  actjuired  an  equitable 
estate  by  a  valid  contract  of  purchase.  Whatever  may  be 
the  facts  of  that  case,  it  is  clear  that  this  is  the  principle  of 
the  decision. 

This  principle  of  an  equitable  estate  in  the  debtor  is  a  safe 
one,  if  sustained  by  the  facts,  and  it  is  manifest  from  the 
concluding  part  of  the  opinion  in  this  case  that  the  decision 
is  grounded  upon  that  theory  alone.  It  is  too  plain  for 
argument  that  the  husband  has  no  such  equity  by  reasoti 
of  his  being  a  vendee  under  a  contract  of  sale,  for,  at  the 
very  time  he  made  his  first  payment,  the  title  w^as  made  to 
the  wife,  and,  previously,  he  had  nothing  whatever  but  the 
bare  parol  agreement  of  the  owner,  Washington,  that  he 
would  sell  him  the  land  at  a  certain  price.  So  far  from 
having  any  estate,  he  did  not  have  even  a  mere  right  in 
equity.  Another  reason  why  this  view  cannot  be  sustained 
is,  that  he  never  paid  any  money  under  such  parol  contract, 
but  the  money  sought  to  be  subjected  was  all  paid  at  the 
time  of,  or  subsequent  to,  the  conveyance  to  the  wife.  More- 
over, it  would  be  absurd  to  sav  that  the  husband  can  be  a 
yendee  under  an  executory  contract,  while,  at  the  same  time, 
his  wife  is  holding  the  land  under  an  executed  contract, 
made,  at  his  instance,  by  the  same  vehdor.  It  must  follow, 
therefore,  that,  if  the  said  defendant  has  any  interest  at  all 
in  the  land,  it  must  be  by  virtue  of  a  resulting  trust.  And 
this  seems  to  be  tfie  view  of  the  Court.  This  resulting  trust 
is  finely  said  to  be  '*  based  upon  the  idea  that  the  equitable 
interest  in  land  is  drawn  as  if  by  irresistible  magnetic  attrac- 
tion to  the  person  who  pays  the  price."  This  magnetism, 
however,  is  powerless  in  the  present  case,  and  so  far  from 
any  equitable  interest  being  attracted  to  the  insolvent  hus- 
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band,  it  is,  under  the  circumstances,  absolutelj'  repelled  and 
driven  beyond  his  reach. 

There  are  two  reasons  for  this.  One  is,  because  the  nionev 
paid  is  presumed  to  be  an  advancement  to  the  wife.  In 
such  case,  there  can,  in  the  absence  of  evidence  to  the  con- 
trary, be  no  resulting  trust.  This  is  too  plain  to  require  the 
citation  of  authority,  and  is  conceded  in  the  opinion  <>f  the 
Court.  The  other  reason  is,  that  the  transaction  being  fraudu- 
lent, "equity  will  not  assist  the  perpetrator  of  the  fraud,  and 
consequently  will  decline  to  enforce  the  trust,  which  would 
otherwise  result,  were  the  transaction  a  bona  fide  one,  for  his 
benefit."  Bispharn's  Eq.,  124;  Page  v.  Goodman,  8  Ired.  Eq., 
16;  Rhem  v.  Tidl,  13  Ired.,  57;  Gowing  v.  Rich,  1  Ired.,  553; 
Dobson  v.  E'i'vrivy  1  D.  &  B.,  569.  It  being  conclusively  set- 
tled, then,  that  there  can  be  no  resulting  trust  for  the  hus- 
band, it  is  finally  insisted  that  a  trust  results  in  favor  of  the 
creditors 

This  is  the  law  in  New  York,  Minnesota,  Wisconsin,  Kan- 
sas, Indiana,  Kentucky  and  perhaps  other  States;  but  this 
is  only  by  reason  of  statutes  expressly  providing  that  such 
a  trust  shall  result  for  the  benefit  of  the  creditors.  Pom. 
Eq.,  1042;  Tiedman  Real  Property,  500,  notes. 

In  some  States  it  is  even  held  that  the  interest  of  the 
fraudulent  debtor  in  such  a  case  may  be  sold  under  execu- 
tion. That  no  such  trust  results  to  a  creditor,  and  that 
equity  does  not  assist  him  upon  any  such  principle,  is  so  well 
settled  by  the  decisions  of  this  Court,  as  well  as  the  text- 
books, that  it  is  a  matter  of  surprise  to  me  that  there  can  be 
the  least  doubt  upon  the  subject.  In  the  leading  and 
instructive  case  of  D)bsoa  v.  Ervnn,  supra,  Ruffin,  C.  J., 
says:  "The  debtor  himself,  then,  could  not  claim  a  recon- 
veyance upon  the  foot  of  such  a  trust.  It  is  not  deemed  a 
vahd  trust  fit  to  be  executed  in  a  Court  of  Equity.  For  the 
same  reason,  one  claiming  as  a  creditor  of  the  debtor,  could 
not  insist  on  it,  by  way  of  afiirming  the  alleged  agreement 
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and  asking  the  execution  of  the  trust.  The  Court  does  not 
recognize  any  such  trust  for  the  purpose  of  enforcing  it,  as 
such,  in  favor  of  any  person,  because,  if  it  existed,  it  is 
covinous  and  avoids  the  deed  itself.  A  creditor  cannot,  there- 
fore, he  relieved  upon  a  bill  which  supposes  the  existence  and 
validity  of  such  a  trust  *  *  *  So,  on  the  other  hand,  as 
we  think  clear,  there  can  be  no  such  trust,  and  relief  in 
equity  would  be  founded,  not  on  it,  but  on  h  ground  entirely 
different,  namely,  the  fraudulent  intent  to  withdraw  the 
debtor's  estate  from  his  creditors." 

The  remedy,  says  the  same  distinguished  jurist,  in  Gowing 
v.  Rich,  supra,  is  founded  on  "the  right  in  equity  to  follow 
the  ftmds  of  the  debtor."  To  the  same  effect  is  Rh^m  v.  Toll, 
supra,  in  which  Pkarson,  J.,  says:  *'In  fact  it  could  not,  as  a 
trust,  be  recognized  in  favor  of  any  person;  a  Court  of 
Equity  could  not  recognize  and  enforce  it  as  a  trust,  even  in 
favor  of  a  creditor."  So  in  Wall  v.  Fairleij,  77  N.  C,  105-107, 
Rodman,  J.,  says  that  the  words  "real  property"  cannot  be 
construed  to  cover  land  in  which  the  defendant  never  had 
any  estate  or  right,  nnd  as  to  which  his  creditors  have  only 
a  right  in  equity  to  follow  a  jyersonal  fund  which  has  been 
converted  into  the  land  as  a  gift  to  his  children,  and  in 
fraud  of  them."  This  language  is  quoted  with  approval  by 
DiLLARD,  J.,  in  Dixon  v.  Dixon,  81  N.  C,  323-324,  who  then 
proceeds  as  follows:  "But  in  the  case  of  a  suit  to  reach  the 
funds  of  a  debtor  not  capable  of  being  applied  under  an 
execution,  as  in  this  action,  to  reach  the  money  of  the  judg- 
ment debtor  vested  in  the  land  conveyed  to  the  wife,  there 
is  no  lien  by  the  judgment  or  execution,  and  the  jurisdic- 
tion arises  because  there  is  no  lien  and  the  action,  when 
instituted,  at  most,  is  looked  on  as  one  to  follow  the  funds  of 
the  debtor." 

The  consensus  of  judicial  opinion,  therefore,  is  that  in  a 
case  like  ours  there  can  be  no  resulting  trust,  either  in  favor 
of  the  debtor  or  the  creditor,  and  that  the  purchase-money 
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paid  by  the  husband  can  be  followed  into  the  land  as  a  per- 
sonal fund  only. 

These  principles  being  so  abundantly  established,  I  am 
at  a  loss  to  conceive  by  what  judicial  magic  this  personal 
fund,  which  has  been,  and  CRn  only  be,  followed  as  such,  is, 
at  the  moment  it  comes  within  the  reach  of  the  creditor 
impressed  with  the  character  of  realty  and  protected  by  the 
homestead  exemption.  There  is  nothing  in  the  Constitution 
which  authorizes  such  a  doctrine  On  the  contrary,  the 
distinction  between  real  and  personal  property  in  respect  to 
exemptions  is  there  expressly  recognized  in  the  different 
amounts  allowed  the  debtor  in  each  species  of  property,  and 
I  can  finii  nothing  in  that  instrument  which  in  the  slightest 
degree  alters  the  well-settled  principles  by  which  real  and 
personal  estate  is  to  be  distinguished. 

The  debtor,  then,  having  no  equitable  estate  by  reason  of 
his  mere  verbal  agreement  to  purchase,  and  there  being  no 
resulting  trust  either  in  his  favor  or  in  that  of  his  creditor, 
it  must  follow  that  he  has  no  equitable  interest  whatever  in 
the  land,  as  such,  which  can  be  asserted  by  or  through  him. 
The  purchase-money,  therefore,  is  treated  as  a  personal  fund 
fraudulently  withdrawn  from  his  creditors.  Being  followed 
only  as  such  personal  fund,  it  must  necessarily  be  treated  as 
such  10  the  end.  This  being  so,  the  debtor  would  be  entitled 
only  to  the  personal  property  exemption. 

lu  conclusion,  I  will  add  that,  even  if  there  were  no  cred- 
itors, and  the  conveyance  had  been  made  to  a  stranger,  there 
could  only  be  a  resulting  trust  to  the  extent  of  the  forty 
dollars  paid  at  the  time  of  the  conveyance.  Here,  all  of  the 
money,  except  this  small  amount,  was  paid  sometime  after 
the  conveyance  was  executed.  In  order  to  constitute  a 
resulting  trust,  "the  consideration  must  be  paid  by  the  per- 
son claiming  the  resulting  trust  at  the  time  of  the  transac- 
tion of  sale  or  conveyance.     Any  subsequent  payment  of  the 
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consideration  b}'  such  person,  even  though  he  has  been  com- 
pelled to  do  so  as  surety  of  the  grantee,  will  not  raise  a 
trust."  Tiedman  on  Real  Prop.,  500;  Adams'  Equity,  7  ed., 
33,  note. 

Believing,  as  I  do,  that  the  ruling  of  the  Court  is  based 
upon  reasoning  wholly  inconsistent  with  the  clear  and  well- 
defined  distinction  and  principles  so  thoughtfully  elaborated 
and  interwoven  into  our  jurisprudence  by  the  great  judicial 
minds  of  the  past,  and  that  a  departure  from  them  can  only 
result  in  confusion  and  incongruities,  I  have  been  con- 
strained to  enter  my  dissent,  and  to  state  some  of  the  reasons 
upon  which  it  is  founded. 


S.  R.  HORNE  V.  J.  W.  SMITH  et  al. 
Fixtvres — Practice — Comiter-case  on  Appeal. 

1.  Where  it  ap])ear8  that  an  engine  and  boiler  were  in  a  shed  attached 

to  a  main  building,  connected  with  and  used  to  operate  a  saw- 
mill, attached  to  the  land  in  the  usual  way,  the  engine  being  sup- 
plied with  water  from  a  pond  made  for  the  purpose,  the  saw-mill, 
engine  and  boiler  are  fixtures,  and  pass  by  a  deed  to  the  land. 

2.  As  between  vendor  and  vendee  of  land,  the  intent  of  the  owner  of 

the  land,  when  he  placed  the  saw-mill,  engme  and  boiler  upon  it. 
is  not  competent  to  vary  the  terms  of  the  deed. 

3.  An  appellee  may  serve  a  "counter- case''  to  the  "case  on  appeal.** 

served  by  the  appellant,  instead  of  specific  exceptions. 

Civil  action,  tried  before  Graves,  J.,  at  February  Term, 
1889,  of  Wake  Superior  Court. 

There  was  a  verdict  in  favor  of  the  defendants,  and  from 
the  judgment  rendered  thereon  the  plaintiff  appealed. 
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Mmrs.  J.  B.  Batchelor  and  S.  G.  Ryan,  for  the  plaintiff. 
Messrs,  C,  M.  Busbee  and  W.  W,  Fuller,  for  defendants. 

Clark,  J.:  The  plaintiff  bought  the  engine,  boiler  and 
saw-mill  under  an  execution  against  C.  J.  Green.  C.  J.  Green 
had  executed,  prior  to  said  judgment  and  execution,  a  deed 
in  trust  to  the  tract  of  land  upon  which  the  said  engine, 
boiler  and  saw  mill  were  located.  At  the  trustee's  sale,  which 
was  also  prior  to  said  execution,  the  defendants  purchased 
the  said  tract  of  land.  Neither  in  the  deed  from  C.  J.  Green 
to  the  trustee,  nor  from  the  trustee  to  the  defendants,  was 
there  any  reservation  of,  nor  any  words  indicating  any 
intention  to  reserve,  the  engine,  boiler  and  saw-mill  from 
passing  by  the  conveyance  of  the  freehold. 

The  Court  instructed  the  jury:  "If  there  was  a  two-story 
building  put  on  the  ground  in  the  usual  way  in  an  excava- 
tion made  therefor,  and  there  was  a  grist-mill  put  therein, 
and  an  engine  and  boiler  in  a  shed  attached  to  the  main 
building,  connected  w^ith  and  used  to  operate  a  saw-mill 
attached  to  the  land  in  the  usual  way,  and  the  engine  was 
supplied  with  water  from  a  pond  made  for  the  purpose,  then 
the  saw-mill  and  engine  and  boilers  were  fixtures  to  the 
land,  and  the  deed  of  Calvin  J.  Green  conveyed  them,  and 
they  passed  by  the  sale  of  the  trustee  and  his  deed  to  the 
defendants."    To  this  the  plaintiff  excepted. 

There  had  been  much  argument  about  the  question  of 
whether  the  property  was  a  fixture  passing  with  the  land  by 
deed,  and  many  authorities  read,  and,  in  order  to  explain 
the  matter  more  fully  to  the  jury,  the  Court  went  on  to  say: 
"There  are  instances  in  which  fixtures  attached  to  the  land 
may  still  remain  as  personal  property.  For  the  encourage- 
ment of  trade  and  manufacturing,  and  for  the  convenience 
of  business,  the  law  allows  tenants,  and  all  persons  occupy- 
ing the  land  of  another,  by  his  consent,  to  erect  any  build- 
ing and  to  attach  any  machinery  as  they  may  think  proper, 
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and  gives  them  the  right  to  remove  such  buildings  or 
machines.  But  here  this  relation  does  not  exist.  We  have 
here  a  man  owning  the  land  and  owning  the  mill,  and  the 
fixtures  pass  with  the  land."    The  plaintiff  excepted. 

On  the  argument,  much  stress  was  laid  on  Green's  sup- 
posed intention  to  regard  the  mill  and  engine  as  personal 
property,  and  the  Court  instructed  the  jury  further: 

"  The  question  of  Green's  intent  is  to  be  governed  by  the 
deed,  and  he,  and  those  claiming  under  him,  are  not  allowed 
to  show  any  other  intent.  There  is  no  exception  in  the 
deed."    To  this  plaintiff  excepted. 

There  were  numerous  exceptions  taken  on  the  trial,  but 
they  are  all  substantially  embraced  in  the  exceptions  to  the 
above  instructions. 

"  It  is  a  well  settled  principle  of  common  law  that  every- 
thing which  is  annexed  to  tfie  freehold  becomes  part  of  the 
realty.  Although,  when  the  ownership  of  the  land  and  of 
the  chattel  is  vested  in  the  same  person,  or  when  the  owners 
of  both  concur  in  a  common  purpose,  the  presumption  that 
a  chattel  is  made  part  of  the  land  by  beii  g  affixed  to  it  may 
be  rebutted,  yet  the  evidence  must,  ns  it  would  seem,  be  in 
writing,  under  the  statute  of  frauds,  or  else  consist  of  facts 
and  circumstances  of  a  nature  to  render  a  waiting  unneces- 
sary, by  giving  birth  to  an  ecjuity  or  an  equitable  estoppel." 
tJlwes  V.  MaweSy  2  Smith  Leading  Cases,  note,  p.  2G7,  and 
numerous  cases  there  cited. 

The  witness  for  plaintiff  had  testified  that  the  shelter  over 
engine  and  boiler  was  "planked  up  on  each  side  and  length, 
and  planked  up  and  down,  o{;en  for  belt  to  pass  to  work  in 
the  house;  house  covered  with  boards  two  feet  long,  nailed 
on,"  and  that  saw-mill  was  put  down  in  usual  manner.  It 
was  impossible  for  purchaser  of  such  property  to  remove  it 
without  disturbing  the  freehold  by  tearing  up  the  soil,  or 
removing  in  part,  at  least,  the  building  erected  over  the 
engine  and  boiler,  and  becoming  a  trespasser.     The  authori- 
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ties  are  uniform  that  property,  such  as  above,  affixed  and 
used  as  described  by  plaintiflF's  witnesses,  as  well  as  by 
defendants',  were  fixtures.  Latham  v.  Blakely,  70  N.  C,  368; 
Bond  V.  Coke,  71  N.  C,  97;  Treadioay  v.  Sharoriy  9  Nev.,  37; 
Pea  V.  Pea,  35  Ind.,  387;  VanNess  v.  Packard,  2  Pet.,  137; 
Bryan  v.  Lawrence,  5  Jones,  337 ;  certainly  as  between  ven- 
dor and  vendee,  McOreary  \.  Osborne,  9  Cal.,  119;  Tyler  on 
Fixtures,  519. 

There  are  cases,  arising  generally  between  landlord  and 
tenant,  when  the  intent  with  which  the  articles  were  affixed 
to  the  freehold  is  a  material  inquiry.  But  those  cases  have 
DO  application  here.  As  between  landlord  and  tenant,  if  it 
appear  that  articles  of  personal  property  affixed  to  the  free- 
hold Mrere  so  placed  for  the  better  temporary  use  of  the 
realty,  they  may  be  treated  as  "  trade  fixtures."  The  intent 
with  which  they  were  so  placed,  then,  becomes  material. 
Railroad  v.  Deal,  90  N.  C,  110.  But  as  between  vendor  and 
vendee,  the  common  law  that  articles  of  personalty  affijted 
to  the  freehold  are  a  part  of  the  realty,  and  pass  by  a  con- 
veyance of  the  latter,  is  enforced  in  full  vigor. 

In  Bond  v.  Coke,  mpra,  Bynum,  J.,  says:  " The  deed,  in  our 
case,  containing  no  exception  of  the  gin  and  press,  the  legal 
efiect  of  it  is  to  pass  them  to  the  defendant,  and  no  pi*rol  evi- 
dence to  the  contrary  is  admissible.  The  exception  of  them 
at  the  sale  (as  there  alleged)  being  an  agreement  touching 
the  sale  of  interest  in  lands,  the  statute  of  frauds  requires  it 
to  be  in  writing.  And  even  if  the  agreement  reserving  the 
gin  and  press  had  been  in  writing,  it  could  only  be  set  up 
by  a  bill  in  equity  to  reform  the  deed,  on  the  ground  of  acci- 
dent or  mistake  in  the  draughtsman."  And  in  same  case: 
"  Personal  chattels  which  have  become  fixtures  are  incor- 
porated in  and  are  a  part  of  the  land,  as  much  so  as  a  house 
or  tree,  until  an  actual  severance,  and,  therefore,  a  deed  con- 
veying the  land  without  excepting  therein  the  fixtures,  has 
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the  legal  effect  of  passing  the  gin  or  press,  which  are  part  and 
parcel  of  the  land." 

In  Moore  v.  Valentiney  77  N.  C,  188,  Pear;50N,  C.  J.,  says: 
"A  steam-engine  annexed  to  the  soil  and  used  as  a  part  of 
the  freehold  becomes  a  part  of  the  land,  and  cannot  be  sev- 
ered (even  by  a  tenant)  except  in  special  cases." 

In  Bryan  v.  Lawrence,  5  Jones,  337,  it  is  held  that  rough 
plank  put  in  a  gin-house  to  spread  cotton-seed  upon,  though 
not  nailed  down,  passed,  as  a  fixture,  with  the  land.  But  it 
is  needless  to  multiply  cases,  or  go  into  the  nice  learning  as 
to  what,  in  dubious  cases,  are  or  are  not  fixtures.  Suffi- 
cient to  say  that  the  articles  here,  placed  and  used  as  they 
were,  are  clearly  fixtures.  The  rules  which,  notwithstanding 
that  fact,  would  entitle  a  tenant  to  remove  them  as  trade 
fixtures  by  showing  the  intent  or  purpose  with  which  they 
are  affixed,  are  not  competent,  as  between  vendor  and  vendee, 
to  vary  a  deed  conveying  the  land  without  reserving  them. 
We  think,  therefore,  that  the  instructions  complained  of  are 
c<3rrect.  The  plaintiffs,  who  bought  under  execution  against 
Green,  can  have  no  higher  or  better  right  than  he  had,  and 
he  could  not  be  allowed,  as  against  defendants,  to  show  that 
property  so  affixed  and  used  with  the  freehold  was  not 
intended  by  him  to  be  fixtures,  nor  that  he  did  not  intend 
to  include  them  in  the  deed,  without  the  allegation  of  fraud 
or  mistake." 

After  the  jury  had  retired  for  their  deliberations,  and  had 
been  out  for  a  long  time,  the  jury  sent  the  oflScer  in  charge 
to  the  presiding  Judge  to  ask  him  to  come  to  the  court- 
room, and  at  their  bequest  he  went.  It  was  late  at  night. 
The  jury  asked  for  further  instructions.  Said  they  could 
not  agree.  The  presiding  Judge  inquired  if  the  parties  were 
in  Court.  They  were  not  then.  Then  the  presiding  Judge 
inquired  for  the  counsel,  and  was  informed  by  the  officers  of 
the  Court  that  they  did  not  know  where  one  of  them  was  to 
be  found,  and  that  the  other  lived  in  the  city  some  distance 
from  the  court-house. 


FEBRUARY  TERM,  1890.  327 

HoRNE  V.  Smith. 

The  weather  was  inclement,  and  the  presiding  Judge 
desired  to  relieve  the  jury,  and  he  did,  in  the  absence  of 
plaintiff  and  his  attorneys,  give  further  instructions,  reiter- 
ating orally  the  substance  of  the  instructions  already  given, 
about  as  follows: 

"If  the  jury  shall  find  that  the  engine  and  boiler  and 
saw-mill  were  located,  in  the  manner  described  by  the  wit- 
nesses, on  the  land  of  C.  J.  Green,  at  the  time  of  the  execution 
of  the  deed  in  trust  to  J.  A.  Long,  the  title  passed  from 
Green  to  Long,  and  by  Long's  deed  to  the  defendants,  and 
in  that  case  they  should  find  for  the  defendants." 

And  plaintiff*  excepts  to  the  charge  thus  given,  and  also 
excepts  that  it  was  given  in  ,the  absence  of  plaintiff*  and  his 
counsel. 

This  charge  is  but  a  statement  in  a  succinct  form  of  what 
had  been  given  before. 

As  we  have  said,  property  so  affixed  and  used  as  here, 
clearly  falls  within  the  rules  which  constitute  a  fixture.  Not 
coming  within  the  exception  above  stated,  which  might  take 
it  out  of  the  rule,  this  instruction  was  entirely  correct,  and 
might  have  been  given  earlier.  The  exception  as  to  giving 
the  instruction  asked  by  the  jury  in  the  absence  of  plaintiff 
and  his  counsel,  was  properly  abandoned  in  this  Court. 
The  instruction  being  set  out,  the  Court  can  see  that  the 
defendant  was  not  prejudiced.  The  propriety  of  taking 
such  a  course  must  always  be  left  largely  to  the  discretion 
of  the  presiding  Judge.  State  v.  Jones,  91  N.  C,  654.  In 
this  case  the  discretion  was  in  no  wise  abused.  The  appellee 
did  not  file  specific  exceptions  to  appellant's  statement  of 
case  on  appeal,  but  in  lieu  thereof  served  a  counter-case. 
This  has  been  held  a  compliance  with  the  statute.  State  v. 
Gooch,  94  N.  C ,  982.  It  is  very  usual  practice,  and  is  often 
the  most  practicable  mode  of  presenting  the  appellee's 
objections. 

Judgment  affirmed. 


328  IN  THE  SUPREME  COURT. 


Coleman  v.  Fuller. 


LEWIS  COLEMAN  v.  D.  W.  FULLER. 

Guaranty — Statute  of  LimitatwriH. 

1.  The  contract  of  a  guarantor  is  a  separate  and  distinct  obligation  from 

that  of  the  principal  debtor,  and  it  is  immaterial  that  the  guar- 
anty is  written  upon  the  same  paper  as  the  original  obligation. 
His  liability  is  not  that  of  a  surety. 

2.  An  action  upon  a  guaranty  under  seal  is  not  barred  until  ten  years 

after  the  cause  of  action  accrues. 

(Davis,  J.,  dissenting.) 

Civil  action,  originally  begun  before  a  Justice  of  the 
Peace,  tried  at  Fall  Term,  1889,  of  Johnston  Superior 
Court,  before  Armfield,  J. 

A  jury  trial  was  waived  and  the  case  heard  by  the  Court. 

Plaintiff  sued  on  the  following  bond  and  guaranty: 

"$100.  Smithfieli),  N.  C,  Sept.  27,  1881. 

"Twelve  months  after  the  completion  of  the  Midland 
North  Carolina  Railway  from  Goldsboro  to  Sraithfield,  and 
the  arrival  of  the  first  train  at  the  depot,  within  three- 
fourths  of  a  mile  of  the  court-house  atSmithfield,  I  promise 
to  pay  W.  J.  Best,  President  of  said  Railway  Corapanj'^  one 
hundred  dollars,  with  interest  from  the  date  of  said  comple- 
tion, in  consideration  of  the  running  of  said  road  to  or  near 
Smithfield. 

(Signed)  "J.  E.  Earp."  [Seal.] 

"  I  guarantee  payment  of  the  foregoing  bond,  September 
27,  1881. 

(Signed)  "  D.  W.  Fuller."  [Seal.] 
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It  was  admitted  that  the  road  was  completed  from  Golds- 
boro  to  Smithfield  on  the  12th  of  July,  1882,  and  that  the 
first  train  arrived  at  a  depot  within  three-fourths  of  a  mile 
of  the  court-house  at  Smithfield  on  said  day. 

The  only  contention  was  whether  the  action  is  barred  as  to 
D.  W.  Fuller. 

His  Honor  ruled  that  it  was,  and  gave  judgment  against 
plaintiff  for  costs.     Plaintiff  excepted  and  appealed. 

Mr.  R.  0.  Burton,  for  plaintiff 
Mr.  C.  M,  Bvsbeey  for  defendant. 

Shepherd,  J.:  The  single  (question  presented  in  this 
appeal  is  whether  the  action  is  barred,  as  to  the  defendant 
Fuller,  by  the  statute  of  limitations. 

The  Code,  §152,  par.  2,  provides  that  "  an  action  upon  a' 
sealed  instrument  against  the   principal   thereto  must  be 
commenced    within    ten   years    after    the   cause  of  action 
accrues." 

The  guaranty  executed  by  the  defendant  Fuller  is  under 
seal,  and  is  written  at  th^^  foot  of  the  bond  which  was 
executed  by  the  defendant  Earp. 

It  is  contended  by  Fuller,  the  appellant,  that  he  is  not  a 
principal  to  "a  sealed  instrument"  within  the  above  pro- 
vision of  The  Code,  but  that  he  is  simply  a  surety  to  the 
bond,  and,  as  such,  is  within  the  principle  of  Welfare  v. 
Thompson,  83  N.  C,  276,  and  other  similar  decisions  which 
apply  the  three-years'  statute  of  limitations. 

This  leads  us,  therefore,  to  the  consideration  of  the  nature 
and  liability  of  the  contract  of  guaranty.  A  guaranty  is  a 
contract  in  and  of  itself,  but  it  also  has  relation  to  some 
other  contract  or  obligation  with  reference  to  which  it  is  col- 
lateral. Anderson  Law  Diet. ;  Carpenter  v.  Wall,  4  Dev.  & 
Bat.,  144. 
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"A  surety  is  bound  with  his  principal  as  an  original 
promissor.  *  *  *  On  the  other  hand,  the  contract  of  a 
guarantor  is  his  own  separate  contract,  *  *  *  It  is  in  the 
nature  of  a  warranty  by  him  that  the  thing  guaranteed  to 
be  done  by  the  principal  shall  be  done,  and  not  merely  an 
engagement,  jointly,  with  the  principal  to  do  the  thing." 
Baylies*  Sureties  and  Guarantors,  4  A  "guarantor  is  not 
an  endorser  or  surety."  2  Rand  Cora.  Paper,  §  849.  "  The 
surety's  promise  is  to  pay  a  debt,  which  becomes  his  own 
debt  when  the  principal  fails  to  pay  it.  *  *  *  But  the 
guarantor's  debt  is  always  to  pay  the  debt  of  another 
*  *  *  but  he  *  is  not  an  endorser  nor  a  suretv.' "  2  Par- 
sons'  Notes  and  Bills,  117-118.  "A  guaranty  is  a  special 
contract,  and  the  guarantor  is  not  in  any  sense  a  party  to 
the  note."  Lamoritux  v.  Hevnt,  5  Wend  ,  307;  Ellis  v.  Bromiy 
6  Barb.,  282;  Miller  v.  Gaston,  2  Hill,  188-190;  Story  on 
Prom.  Notes,  §3.  It  is  a  special  contract,  and  must  be  spe- 
cially declared  on.     1  Chit.,  p.  1;  Baylies,  supra,  4. 

These  authorities  very  abundantly  show  that  the  contract 
of  a  guarantor  is  a  separate  and  distinct  obligation.  Fuller 
is  no  party  to  the  bond  of  Earp,  and,  as  to  his  contract  of 
guaranty,  he  cannot  be  regarded  otherwise  than  as  principal. 
If  this  were  not  so,  we  would  have  the  anomaly  of  a  contract 
with  only  one  contracting  party. 

It  is  said,  however,  that  there  is  a  distinction,  growing  out 
of  the  fact  that  the  guarantv  is  written  upon  the  same  paper 
as  the  bond.  This  does  not  in  the  least  alter  the  character 
of  the  obligation.  Lamorieux  v.  Hewit,  supra,  "The  engage- 
ment or  contract  of  guaranty  may  be,  and  often  is,  written  on 
the  back  of  the  note  or  bill,  but  it  may  as  well,  so  far  as  the 
guaranty  is  concerned,  be  written  on  a  separate  piece  of 
paper."  2  Parsons,  supra,  119.  This  feature  becomes  mate- 
rial only  upon  questions  arising  upon  the  negotiability  or 
assignment  of  such  contracts.  No  such  questions  are  involved 
in  this  appeal. 
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We  conclude  that  Fuller  is  not  a  surety  to  the  bond,  but 
a  principal  to  the  guaranty — "a  sealed  instrument" — and, 
this  being  a  separate  contract,  the  suit  is  not  barred  until 
ten  years  after  the  cause  of  action  accrued. 

Per  Curiam.  Error. 

Davis,  J. — dissenting:  At  the  bottom  of  Earp's  note  or 
bond,  is  the  following: 

"I  guarantee  payment  of  the  foregoing  bond.  Sept.  27th, 
1881. 

(Signed)  "  D.  W.  Fuller."    [Seal] 

There  is  only  one  promise  to  pay,  and  that  is  by  Earp  to 
Best.  Earp  is,  unquestionably,  the  only  principal  to  that 
obHgation.  Fuller  guarantees  the  payment,  and  that,  it  is 
said,  is  a  distinct  undertaking — a  special  contract — to  which 
he  is  principal.  But  the  guarantee  itself  is  only  for  the  pay- 
ment of  the  debt  which  Earp,  the  principal^  has  promised 
to  pay,  and  is  not  a  primary  obligation.  Earp  is  principal 
to  the  thing  guaranteed,  and  if  you  eliminate  his  promise. 
Fuller  was  promised  to  do  nothing.  He  is  not  primarily 
Uable  for  the  debt.  He  is  not  the  principal  to  any  promise 
to  pay  money.  He  is  not  the  principal  in  the  one,  and  only 
one,  "sealed  instrument"  promising  to  pay  money,  and  if 
he^s  to  be  held  liable  on  a  separate  and  independent  con- 
tract or  undertaking,  then  there  was  a  collateral  security, 
and,  as  insisted  in  the  answer,  as  it  was  by  Mr.  Busbee  in  his 
argument,  it  was  not  assignable. 

We  are  construing  the  instrument  in  view  of  a  statute, 
which,  it  seems  to  me,  was  plainly  intended  to  limit  only 
the  liability  of  the  "principal"  to  a  contract  under  seal  to  ten 
years,  and  to  limit  the  liability  of  all  persons  secondarily 
liable,  whether  under  seal  or  not,  to  three  years.  It  seems 
to  me  that  there  was  only  one  principal  to  the  obligation  to 
pay  Best  the  $100,  and  that  principal  was  Earp.     I  am  not 
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sure  that  a  guarantor  is  ever  called  a  prindpaly  as  to  the 
thing  guaranteed  to  be  done,  and  whether  you  call  him 
guarantor  or  surety  to  the  original  and  principal  obligation, 
I  think  neither  the  spirit  nor  the  letter  of  section  152,  sub- 
sec.  2,  of  The  Code,  makes  him  "  principal  thereto." 

Judge  Daniel  says:  "A  guaranty  is  a  promise  to  answer 
the  payment  of  some  debt,  or  the  performance  of  some  duty, 
in  case  of  the  faihire  of  another  person  who  is  himself,  in  the 
first  instance,  liable  to  such  payment  or  performance."  Car- 
penter V.  Wall,  4  D.  &  B., !  44  I  think  this  other  person  is  every- 
where, and  in  all  cases,  spoken  of  as  the  principal.  I  do  not 
think  a  case  can  be  found  in  which  the  guarantor  for  the 
payment  of  another  is  spoken  of  as  principal.  It  is  said  that 
the  contract  of  guaranty  is  co-extensive  with  that  of  the 
principal.  The  answer  is,  so  is  that  of  any  other  surety  under 
seal,  but  for  our  statute — and  it  is  that  which  makes  the  dis- 
tinction between  the  limit  of  the  liability  of  the  principal 
and  the  person  bound  to  answer  for  him — whether  as  surety 
or  (I  think)  guarantor,  for  the  judgment. 

Baylus  on  Surety  and  Guaranty,  throughout,  speaks  of 
the  relation  between  the  parties  as  surety  and  principal,  guar- 
antor and  principal,  and  of  contracts  of  guaranty  and  contracts 
of  surety,  and  he  also  says  that  "  if  the  guaranty  is  made 
with  one  person  it  cannot  be  extended  to  another."  Sections 
146,113,  133,  147. 

Would  not  Fuller,  in  an  action  against  him  and  Best,  or 
against  him  and  Best's  assignee,  be  entitled  to  the  benefits 
of  §§  2100  and  2101  of  The  Code?  Would  he  not  have  the 
right  to  show  in  what  relation  he  stood  to  the  parties,  and 
that  he  was  only  surety  for  the  payment  of  the  $100,  and 
that  it  was  so  understood  by  the  parties?  That  he  was  not 
principal?  Welfare  \.  Thompson,  83  N.  C,  276;  Lowderv. 
Noding,  8  Ired.  Eq.,  208.  I  think  that  in  this  case  it  suflS- 
ciently  appears  that  the  guarantor,  as  is  often  the  case  in 
single  guaranties  for  the  payment  of  money  by  another,  is 
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really  a  surety,  and  only  a  surety,  for  the  principal;  and  if 
that  were  not  the  fair  and  necessary  construction  of  the 
instrument,  he  would  have  a  right  to  show  that  it  was  so 
intended  and  so  understood  by  the  parties,  and  that  he 
would  have  the  right  to  show  this  by  parol.  Welfare  v. 
Thompson,  supra. 

I  think  there  was  no  error  in  the  ruling  of  the  Judge 
below. 


JAMES  B.  ALLEN  v.  THOMAS  O.  SALLINGER. 

Petition  to  Rehear — Practice — Contradictory  Verdict, 

Where  the  plaintifiF,  in  an  action  to  recover  land,  demands  judgment  in 
his  complaint  for  a  tract  containing  twenty-five  acres,  and  the 
following  issue  is  submitted  to  the  jury:  *'  Is  plaintiff  the  owner 
of  the  land  described  in  the  complaint?"  to  which  the  jury 
respond,  **  Yes;  one-seventh  of  the  Sandy  Bottom  tract — 160 
acres":  Held,  that  the  verdict  is  contradictory  and  a  new  trial 
will  be  ordered. 

(Clark,  J.,  dissenting). 

Petition  to  Rehear  by  plaintiff.  This  case  was  decided  at 
February  Term,  1889.     (See  103  N.  C,  14). 

Mr.  James  E.  Moore  (by  brief),  for  plaintiff. 
Mr.  A.  0.  Gaylord  (by  brief),  for  defendant. 

Avery,  J. :  This  is  a  petition  by  the  plaintiff  to  rehear  and 
aflBrm  the  judgment  below  in  its  original  form,  instead  of 
directing  that  it  be  should  be  so  modified  as  to  order  a  writ 
commanding  the  Sheriff  to  put  the  plaintiff  into  possession  of 
one  undivided  seventh  of  the  land  in  dispute  as  a  tenant  in 
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common.  The  plaintiff  says,  in  substance,  in  his  petition, 
that  if  this  Court  will  not  affirm  the  judgment  simply,  then 
he  prefers  to  join  the  defendant  and  ask  a  ventre  de  novOy  on 
the  ground  that  the  verdict  is  contradictory. 

The  first  issue  with  the  response  to  it  was  as  follows:  "Is 
plaintiff  the  owner  of  the  land  described  in  the  complaint? 
Answer.  Yes;  one-seventh  of  the  Sandy  Bottom  tract — 160 
acres." 

The  plaintiff  claims  and  demands  judgment  in  his  com- 
plaint as  sole  owner  of  a  tract  containing  twenty-five  acres. 

In  stating  the  case  on  appeal,  his  Honor  says:  "On  the 
trial,  it  was  agreed  that  one  Ezekiel  Leary  had  originally 
owned  the  land.  The  plaintiff  offered  evidence  tending  to 
show  that  Emanuel  Leary  was  a  son  and  heir  of  Ezekiel- 
Leary,  and  then  offered  a  deed  from  Emanuel  Leary  to 
Bradford  Allen  (the  father  of  the  plaintiff),  w-ho  had  six 
other  children,  his  heirs."  So  far,  it  does  not  appear  what 
land  was  covered  by  the  deed  to  Bradford,  the  father  of  the 
plaintiff,  who,  with  six  other  children,  inherited  his  land. 

The  statement  of  the  case  then  set  forth  that  "there  was 
evidence  tending  to  show^  the  location  of  the  land  described 
in  the  deed  to  Bradford  Allen,  and  tending  to  show  that  it  was 
known  as  the  Sandy  Bottom  tract  of  160  acres"  The  second 
stage  of  the  statement,  therefore,  brings  us  one  step  further, 
by  testimonj^  tending  to  show  not  only  that  the  plaintiff 
was  one  of  seven  children,  but  that  the  deed  to  Bradford 
Allen  (we  must  infer  is  the  one  from  Emanuel  Leary)  could 
be  so  located  as  to  cover  a  tract  of  land  containing  one 
hundred  and  sixty  acres,  and  known  as  the  Sandy  Bottom 
tract,  thus  tracing,  if  the  evidence  is  believed,  the  title  to 
one  undivided  seventh  of  said  Sandy  Bottom  tract  to  the 
plaintiff,  as  one  of  the  seven  heirs  at  law  of  his  father^ 
Bradford  Allen,  from  Ezekiel  Leary,  the  admitted  common 
source  of  title,  through  Emanuel.  *'  There  was  no  evidence," 
AS  the  Judge  informs  us,  "that  there  was  any  judicial  pro- 
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ceeding  for  partition  of  the  lands  of  Ezekiel  Leary."  This 
does  not  appear  to  be  material,  unless  it  was  intended  to 
give  the  name  of  Bradford  Allen,  instead  of  that  of  Ezekiel ; 
but  whether  that  mistake  was  made,  or  not,  there  is  nothing 
in  the  case  to  show  how  the  plaintiff  ever  acquired  in  sev- 
eraltj-  any  particular  part  of  the  160  acre  Sandy  Bottom 
tract  that  Ezekiel  conveyed  to  his  father. 

The  only  other  statements  of  testimony  that  come  up 
are  in  the  following  language  (being  transposed  out  of  its 
order  without  affecting  its  meaning),  viz.:  "There  was  also 
evidence  tending  to  show  possession  of  Bradford  Allen,  and 
those  claiming  under  him,  for  forty  years,  of  the  land  in  con- 
troversy. There  were  many  deeds  offered  by  defendant 
(none  by  the  plaintiff)  from  heirs  of  Ezekiel  Leary  and 
others,  which  defendant  insisted  covered  the  land  in  con- 
troversy and  offered  evidence  to  show  it" 

When  a  plaintiff  in  an  action  for  possession  of  land  is 
said  to  have  offered  testimony  tending  to  show  a  possession 
for  forty  years,  the  irresistible  inference  is  that  the  possession 
must  have  been  under  the  deeds  he  has  introduced  as  evi- 
dence of  title,  and  that  he  intended  to  use  them  as  color. 
In  this  j)articular  case  there  was  no  deed  located,  so  far  as 
we  know,  except  the  one  showing  title  in  Bradford  Allen, 
the  plaintiff's  father.  It  was  natural,  therefore,  that  the 
Court  should  infer,  on  the  former  hearing  here,  that  the 
trespass  of  the  defendant  was  shown  to  be  on  the  160-acre 
Sandy  Bottom  tract.  That  view  was  strengthened  by  the 
instruction  given  by  the  Court  below  upon  the  law  govern- 
ing adverse  possession,  and  especially  in  cases  where  the 
title  deeds  of  the  parties  to  the  controversy  lapped  each  upon 
the  other. 

We  must  remember  always  that  the  expression  used,  "  the 
land  in  controversy,"  does  not  necessarily  mean  "the  land 
described  in  the  complaint,"  and  if  this  distinction  is  well 
taken,  there  is  not  a  word  in  the  statement  of  case  on  appeal 
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to  sho\v  that  the  plaintiff  offered  any  testimony  tending  to 
locate  twenty-five  acres  of  land  described  in  the  complaint. 
It  is  not  at  all  unusual  for  a  plaintiff,  in  actions  of  this 
nature,  to  declare  for  and  describe  a  boundary  containing 
thousands  of  acres,  when,  in  fact,  the  controversy  is  confined 
to  one  or  two  hundred  acres  {vide  Dagger  v.  McKessorif  100 
N.  C,  1).  In  such  cases  the  real  subject  of  dispute  may  be 
ascertained  by  a  demand  for,  and  the  filing  of,  a  bill  of  par- 
ticulars, or  by  directing  a  verdict  that  shall  specify  the 
limits  of  the  land  recovered. 

This  CJourt,  on  the  former  hearing,  did  not  advert  to  the 
fact  that  the  plaintiff  had  declared  for  a  twenty-five-acre 
tract,  and  that  its  metes  and  bounds  w'ould  not,  therefore,  fit 
the  Sandy  Bottom  tract  of  160  acres;  but,  acting  upon  the 
natural  idea  that  when  the  statement  of  the  Judge  informed 
us  that  the  plaintiff  had  offered  testimony  tending  to  trace 
the  title  of  the  Sandy  Bottom  tract  to  his  father,  and  to  show 
that  he  was  one  of  seven  heirs  of  Bradford  Allen,  we  inferred 
that  the  findings  in  response  to  the  verdict  might  be  recon- 
ciled by  treating  the  "one-seventh  of  the  Sandy  Bottom 
tract"  as  the  one-seventh  of  the  land  described  in  the  com- 
plaint. The  petitioner  now  admits  that  there  are  two 
responses  to  the  first  issue  that  do  not  mean  the  same  thing, 
and  upon  which  a  judgment  may  issue  either  for  a  writ  of 
possession  for  twenty-five  acres  described  in  the  complaint, 
or  for  the  one  undivided  seventh  of  the  Sandv  Bottom  tract. 
When  the  defendant  insisted  -upon  a  new  trial  because  of 
that  contradiction  on  the  former  hearing,  that  being  the 
only  ground  of  defendant's  appeal,  the  plaintiff  resisted. 
He  now  insists  that  when  we  have  two  findings — one  predi- 
cated on  the  proof  offered,  and  the  other  in  harmony  with 
the  pleadings — we  shall  treat  the  former  as  surplusage,  and 
render  judgment  with  a  contradictory  finding  of  facts  as  a 
basis  for  it. 
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A<coiding  tu  tlie  statement  of  case  on  appeal,  the  plaintiff 
made  a  prima  facie  showing  of  title  only  to  one  undivided 
Sfventh  of  the  Sandy  Bottom  tract,  and,  if  his  petition 
should  receive  a  favorable  hearing,  it  means  that  a  party 
who  brings  an  action  for  possession  may  claim  sole  seizin 
and  declare  for  a  particular  one-hundred-acre  tract  of  land, 
show  in  himself  title  to  one  undivided  tenth  of  a  tract  con- 
taining one  thousand  acres,  and  the  Court  will  make  the 
partiiion  for  him  after  verdict  and  assume  that  the  specific 
tract  declared  for  was  his  share  in  severalty  of  the  larger 
bod  v. 

Without  any  information  as  to  how  he  proposes  to  point 
out  the  location  of  the  twenty-acre  tract  described  in  the 
complaint,  and  to  show  that  the  defendant  was  a  trespasser 
on  it  when  the  action  was  brought,  the  plaintiff's  attorney 
now  insists  in  his  brief  that  while  the  deed  to  Bradford 
Allen  ''may  hove  been  imffectual  to  convey  more  than  the  one- 
seventh  that  descended  to  Emanuel  Leary  from  his  father 
Ezekiel  (though  it  does  not  app)ear  that  Ezekiel  was  one  of 
seven  heirs),  still  it  was  color  of  title  under  which  possession 
would  ripen  to  the  twenty-five-acre  tract."  If  that  were 
true,  siill  the  difficulty  grows  out  of  another  fact  that  Brad- 
ford Allen,  {IS  well  as  Ezekiel,  had  seven  children,  and  the 
[ilaintitf  ofif'ered  no  evidence  to  show  title  except  by  descent 
as  one  of  Bradford's  seven  heirs  to  one-seventh  of  the  Sandy 
Bottom  tract.  The  counsel  does  not  insist  that  the  plaintiff 
has  shown  the  twenty-five  acies,  by  proving  the  metes  and 
bounds  of  a  deed  exhibited  in  evidence,  to  be  within  the 
liirits  of  the  one-hundred  and-sixty-acre  tract,  but  relies 
upon  an  alleged  admission  made  in  the  brief  and  argument, 
submitted  since  the  last  hearing  by  defendant's  counsel,  to 
show  that  the  tract  described  in  the  complaint  was  really  a 
p»rt  of  the  Sandy  Bottom  tract,  when  the  original  appeal 
rests  solely  on  the  ground  that  the  verdict  was  contradictory 
because  that  very  fact  did  not  appear. 
105—22 


338  IN  THE  SUPREME  COURT. 


Allen  v.  Sallinger. 


The  plaintiff  does  not  set  forth  in  his  complaint  tliat  lie  is 
suing  for  himself  and  six  (»ther  heirs  at  law  of  Bradford 
Allen,  but  claims  sole  seizin,  us  he  does  not  sue  for  hs 
co-tenauts;  and  the  law,  as  expounded  by  this  0)urt,  limits 
his  recover)^  to  the  undivided  interest  in  the  land  for  which 
Ije  shows  title  and  demands  judgment.  If  he  offers  only 
evidence  to  establish  title  to  such  interest  in  one  tract,  and 
dedans  in  his  complaint  for  a  different  tract,  there  is  fatal 
var'ance  between  the  allegation  and  proof 

The  learned  Judge  who  tried  the  cause  below  very  pro|)- 
erlv  did  not  treat  "the  land  in  controversy"  and  **thc  land 
described  in  the  compdaint,"  as  convertible  terms.  He 
understood,  evidently,  that  the  land  really  in  dis|»ute  was 
some  border  land  where  the  title  deeds  of  the  parti(  s  located, 
according  to  the  contention  of  the  parties  respectively,  would 
lap  upon  each  other. 

We  append  so  much  of  the  charge  as  is  sent  up,  together 
with  the  exception  to  the  judgment,  as  every  other  material 
portion  of  the  case  on  appeal  lias  already  been  set  forth. 

The  instructions  given  presented  every  asj)ect  of  the  case 
arising  on  the  v«»lume  of  evidence,  oral  and  documentary. 
The  only  error  alleged  was  that  the  Court  had  instructe<l  the 
jury  that  if  the  plaintiff,  and  those  under  whom  he  claimed, 
held  possession  of  part  of  the  land  embraced  in  his  deed  for 
more  than  Fcven  vears,  oi^enlv,  continuouslv  and  ? dvcrselv. 
it  would  ripen  his  title  to  all  the  land  embraced  in  his  deed, 
"w  hich  was  not  occupied  by  anyone  else,  unless  there  was  a 
lapse;  if  there  was  a  lapse,  and  neither  party  was  in  |.osses- 
sion  of  the  lappage,  as  to  that  part  embraced  in  both  dee<is, 
the  latter  title  would  prevail.  The  motion  for  new  trial  was 
overruled.  Then  the  defendant  objected  that  the  answer  of 
the  jury  was  not  responsive  to  the  issues,  and  was  vague  antl 
indefinite.  The  Court,  being  of  opinion  that  the  answer  of 
the  jury  was  sufficient,  gave  judgment  for  the  plaintifl',  and 
the  defendant  appealed. 
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So  that  we  would  naturally  infer,  from  the  facts  before  us, 
that  the  real  controversy  was  narrowed  down  to  a  very  small 
corner  of  the  one-liundred-and-sixty-acre  tract,  where  the 
defendant  trespas.-ed  and  tried  to  show  title  derived  from 
Ezekiel  Leary.  It  is  possihle  that  the  plaintiff  did  offer 
evidence  lending  to  trace  the  title  to  the  specific  twenty-five 
acres  to  himself,  but  it  does  not  appear,  except  from  his 
petition,  and  we  cannot  assume  it  to  be  true.  It  followed, 
therefore,  that  the  plaintiff  is  not  entitled  to  judgment  for  a 
writ  of  possession  for  the  (one-hundredand-sixty-acre) 
Sandy  Bottom  tract,  because  he  did  not  allege  that  he  had 
title  to  it,  while  he  cannot  recover  the  twenty-five-acre  tract, 
because  he  failed  to  prove  title  to  it.  We  cannot,  therefi)re, 
sav  that  the  contention  of  the  defendant  on  the  former  hear- 
ing  was  unreasonable,  when  he  insisted  that,  according  to 
the  statement,  one  of  the  verdicts  of  the  jury  was  based 
upon  allegation  without  proof,  and  was  irreconcilably  in 
conflict  witii  the  other. 

In  the  case  ol  MiWuU  v.  Brown,  88  N.  C,  lo(),  the  jury 
found,  in  response  to  a  firrst  issue,  "Yes,"  which  meant  that 
the  plaintiff  was  the  owner  of  the  land  described  in  the 
complaint,  but  the  response  to  a  subsequent  issue  being 
contradictory,  a  new  trial  was  granted.  Where  the  findings 
of  a  jury  are  apparency  repugnant  in  any  material  respect, 
so  that  the  Court  cannt»t  safely  proceed  to  judgment  and  see 
it  is  unmistakably  that  to  which  the  verdict  establishes  a 
right,  a  new  trial  must  be  granted.  Pitrter  v.  Railroad,  97 
X.  C,  66;  Smith  v  Fife,  9S  N.  C,  517;  Moirison  v.  WaUon, 
95  N.  C,  479;  luireidine.  \.  Railrood,  92  N.C.,  638.  The 
rule  generally  laid  down  is,  that  an  inconsistent  verdict,  or 
one  that,  in  connection  with  the  pleadings,  requires  exjilana- 
lion  to  make  it  harmonize  eom{)letely  with  the  pleadings 
and  evidence  and  supj)ort  a  judgment,  will  be  set  aside,  if 
it  is  too  late  to  have  it  reformed  bj'  the  jury.  Clovgh  v. 
Clovgh,  6  Foster  (N.  H.),  24;  Hilliard  on   Mistrial,  §29; 
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2  Watemiaii  &  G.  on  New  Trial,  p  37 ;  Walpon  v.  Eysler, 
7  Watts  (Perm.),  38;  Hyait  v.  Railroad,  6  Hun.  (N.  Y.),  306. 
The  plaintiff  should  have  asked  the  Judge  belt)w  to  have 
the  verdict  reformed  by  the  jury,  so  Jis  to  elicit  an  unquali- 
fied answer  to  the  question  involved  in  the  first  issue.  In 
failing  to  do  so,  he  has  placed  himself  in  such  a  position 
that  he  must  accept  the  alternative  prayer  of  his  petition 
and  join  the  defendant  in  asking  a  vtiiire  de  novo.  We 
accordingly   grant   the   prayer  of    the   petitioner    in    that 

respect,  by  ordering  a  venire  de  novo. 

Venire  de  novo, 

Clark,  J. — dissenting:  This  action  is  for  the  recovery  of 
twenty-five  acres  of  land,  specifically  described  in  the  com- 
plaint by  metes  and  bounds.  The  complaint  avers  that  the 
plaintiff  is  ihe  owner  and  entitled  to  possession  thereof,  and 
that  defendant  is  wrongfully  in  possession.  The  answer 
denies  these  averments,  and  further  denies  that  there  is  any 
such  land  in  the  county  as  that  described  in  the  complaint. 

The  following  issue  was  submitted  lo  the  jury:  "  Is  the 
plaintiff"  the  owner  of  the  land  described  in  the  complaint 
and  entitled  to  possession  thereof?"  To  whicli  the  jury 
responded,  "  Yes;  one-seventh  of  the  Sandy  Bnitom  tract,  160 
acres."  And  the  Court  below  gave  the  plaintiff*  judgment 
for  the  twenty-five  acns  described  in  the  complaint. 

When  this  case  was  here  before  (103  N.  C,  14),  the  Court 
construed  that  the  plaintiff  was  entitled  to  an  undivided 
one-seventh  of  the  25  acres.  This  is  now  conceded  to  have 
been  an  inadvertence,  as  the  effect  was  to  give  the  defendant 
six-sevenths  of  25  acres  described  in  the  complaint,  when 
the  jury  found  that  the  plaintiff  was  the  owner  of  the  whole, 
and  to  give  plaintiff  one-seventh  of  25  acres,  when  the  ver- 
dict gave  him  land  which  it  described  as  one-seventh  of  160 
acres,  thus  giving  plaintiff  one-forty-ninth  instead  of  one- 
seventh  of  160  acres.     This  inadvertence  resulted  from  treat- 
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ing  the  verdict  as  necessarily  for  an  undiviaed  one-seventh, 
and  as  if  plaintiff  were  suing  as  a  tenant  in  common  to  be 
let  into  possession  with  lii-*  co  tenants. 

The  verdict  was  evideiitly  for  "  the  land  described  in  the 
complaint "  It  says  so,  and  the  superadded  description  of  it 
as  one-seven  til  of  the  Sandy  Bottom  tract  is  doubtless  caused 
by  the  denial  in  the  answer  that  there  was  any  such  land  in 
the  county.  There  seems  no  confusion  in  the  verdict  in  this 
view,  and  the  learned  Judge  who  tried  the  cause,  and  who 
comprehended  all  the  points  in  controversy,  must  have 
understood  there  was  none,  or  he  would  not  have  received 
the  verdict  in  that  shape.  A  consideration  of  the  evidence 
will  sustain  this  view,  which  is  so  entirely  in  accordance 
with  the  pleadings,  the  issue,  and  the  judgment  The  case 
on  appeal  states:  "  On  the  trial  it  was  agreed  that  one  Eze- 
kiel  Leary  had  originally  owned  the  land.  The  plaintiff 
offered  evidence  tending  to  show  that  Emanuel  Leary  was 
son  and  heir  of  Ezekiel  Leary,  and  then  offered  a  deed  from 
Emanuel  Leary  to  Bradford  Allen,  dated  in  1842  The 
plaintiff  then  offered  evidence  that  he  was  son  and  heir  of 
Bradford  Allen,  who  had  six  other  children,  his  heirs.  There 
was  evidence  tending  to  show  the  location  of  the  land 
described  in  the  deed  to  Bradford  Allen,  and  tending  to 
show  that  it  was  known  as  the  "  Sandy  Bottom  tract  of  160 
acres."  There  was  also  evidence  tending  to  show  possession 
by  Bradford  Allen,  and  those  claiming  under  him,  for  forty 
years,  ol  ihe  land  in  controversy.  There  were  many  deeds 
offered  by  defendant  from  heirs  of  Ezekiel  Leary  and  others, 
which  defendant  insisted  covered  the  land  in  controversy, 
and  offered  evidence  tending  to  show  it.  There  was  no  evi- 
dence that  any  judicial  proceeding  had  ever  been  had  for 
partition  of  the  lands  of  Ezekiel  Leary.  The  defendants 
claimed  under  deed  from  the  heirs  of  Ezekiel  Learv,  which 
they  contended  covered  the  land  in  controversy.  Take  it 
that  Emanuel  Leary  was  tenant  in  common  with  the  other 
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heirs  of  Ezekiel  Leary,  still  Emanuel  Leary's  deed  to  Brad- 
ford Allen  in  1842  for  the  Sandy  Bottom  160  acres  was  color 
of  title;  and  the  forty  3'ears  open  adverse  and  continuous 
possession  under  it,  of  the  si)ecific  twenty-five  a<  res  in  con- 
troversy, by  Bradford  Allen  and  his  son,  the  plaintiff,  gives 
them  the  title  against  the  co-tenants,  heirs  of  Ezekiel  Leary, 
and  the  defendants  who  claim  under  them.  Indeed,  twentv 
years  would  have  been  ^ufl^icient,  even  if  cotenancy  had 
been  admiited.  Gaylnrd  v.  lirspasSy  92  N.  C,  553.  The 
plaintiti  's  title  in  iutn  being  denied,  is  an  admission  of  actual 
ouster,  and  seven  years  was  sufficient.  Wifhrow  v.  Biggtr- 
8'aff,  82  N.  C,  82,  and  Page  v.  Brahch,  U7  N.  C,  97.  It  is 
true  that  plaintiH*  is  only  one  of  the  heirs  of  Bradford  Allen, 
but  one  tenant  in  common  can  maintain  an  action  for  recov- 
ery of  tlie  common  property.  Thames  v.  Jones,  97  N.  C,  121 ; 
BriUain  v.  Davnls,  94  N.  C,  781 ;  Yancey  v.  Greenlee,  90  N.  C, 
319,  and  c.ises  there  cited.  This  view  of  the  case  is  clear 
frum  the  only  exception  taken  on  the  trial,  which  was  that 
the  Judge  chargi  d,  *'If  the  plaintiff,  and  those  under  whom 
he  claim«,  held  possession  of  a  part  of  the  land  embraced  in 
his  deed  for  moie  than  seven  years  openly,  continuously  and 
adversely,  it  would  ripen  his  title  to  all  the  land  embraced 
in  his  deed,  whicl»  was  not  occupied  by  some  one  else."  That 
is^,  as  the  plaintiti',  according  to  the  above  evidence,  had  a 
deed  for  IHO  acres,  if  he  had  shown  himself  in  continuous 
adverse  possession  of  the  twenty-five  acies  described  in  the 
complaint,  or  any  p^rt  thereof,  for  seven  years  (actual  ouster 
being  admitted  by  defendants'  denial  of  plaintiff's  title),  it 
would  ripen  his  title  to  the  part  so  held  in  adverse  possession. 
The  Court  could  not  be  understood  to  charge  thus  as  to  the 
open  adverse  possession  of  an  vjidirided  one-seventh. 

It  is  true  that  a  plaintiff  may  claim  title  to  one  thousand 
acres,  and  on  proof  of  title,  or  possession  ripening  a  color 
of  title  to  100  acres,  he  will  recover  the  100  acres.     But 
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here  he  alleges  title  to  twenty-five  acres;  he  shows  color  of 
title  to  160  acres,  and  adverse  possession  ripening  that  title 
to  the  twenty-live  acres  claimed,  and  the  jury  following,  it 
is  to  be  presumed,  the  instructions  of  the  Court,  answer  as 
to  the  query,  "  Is  the  plaintiff  the  owner  of  the  twenty-five 
acres  described  in  the  complaint?"  "Yes;  he  is."  This  is 
clear  and  unmistakable  from  the  evidence,  the  charge  and 
the  pleadings.  That  the  jury  should  have  added  the  identify- 
ing description  of  it,  that  it  was  one-seventh  of  the  Sandy 
Bottom  tract,  is  not  strange,  considering  the  denial  of  the 
location  of  the  land  contained  in  the  answer,  and,  at  the 
most,  it  was  mere  surplusage.  There  is  nothing  either  in 
the  pleadings,  in  tfie  evidence,  or  in  the  charge,  to  suggest 
that  the  jury  could  have  meant  an  undivided  one-sevenxhy  or 
anything  except  a  mere  identification  of  the  twenty-five 
acres  descriVjed  in  the  complaint  as  being  a  part  of  a  better 
known  tract  called  "Sandv  Bottom."  Ic  would  be  a  hard- 
ship  t«»  put  the  parties  in  the  expense  of  another  trial,  in 
which  the  Court  below  says  there  "was  a  volume  of  evi- 
dence," on  account  of  the  well  intended  identification  of 
the  laud  sued  fur,  which  the  jury  unnecessarily,  and  by  way 
of  surplusage,  added  to  their  unequivocal  finding  that  the 
plaintiff  vvas  "the  owner  and  entitled  to  possession  of  the 
land  deaci'tbed  in  the  o/mplaint" 

The  defendiint,  indeed,  in  his  printed  brief,  admits  that 
thf  deed  of  1842  lo  the  plaintiff,  in  fact,  conveyed  only  the 
twenty-five  acres  specifically  described  in  the  complaint,  but 
it  is  mimaurial  whether  the  color  of  title  was  for  100  acres 
or  twenty  five  acres;  besides,  we  must  follow  the  case  as  stated 
by  the  Judge.  The  Jud^e  told  the  jury  the  plaintiff  could 
recover  the  twenty-five  acres,  or  a  part  thereof,  if  embraced 
within  the  color  of  title,  and  of  which  he  had  shown  seven 
years'  continuous  adverse  possession.  Had  the  plaintiff 
shown  possession,  ns  well  as  color  of  title,  beyond  the  twenty- 
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five  acres  he  could  not  recover  it  without  an  amendment  to 
his  complaint.  This  he  did  not  ask  He  is  content  with 
the  response  of  the  jury  that  he  is  the  owner  of  the  land 
described  in  the  complaint  and  entitled  to  its  possession. 
What  the  jury  have  given  him,  he  should  have  judgment 
for  without  modification  or  further  litigation. 


JAMES  A.  TAYLOR  v.  B.  W.  HODGES. 

Conf^ructioii  of  Mortgogt — Crop  Lien — Evidence — Demand  by 
Creditors  before  Adu*n  —  Uiivecei^smy  vheu  DeM'^r  rffuHS  to 
Pay — Fuim  of  Judgmnd  in  Ailvn  of  Claim  and.  Deliveiy. 

1.  Where  a  coiitempoiaDeous  mortgage  if*  given   to  secure  a  nole  for 

595  pounds  of  cotton,  dated  April  30,  1887.  and  ])ayable  Ociober 
1,  1887,  conveying  '*allof  my  entire  crop  to  le  made  un  my 
lards  in  Averasboro  Township,  Harnett  Count>  /'  it  is  unuiis- 
taktibJe  that  the  niortgnge  r^^ferred  to  and  conveyed  ihecrcipof 
1887. 

2.  In  such  case  the  defendant  was  not  injured,  and  cannot  complain 

that  on  the  trial  incompetent  testimony  was  allowed  to  go  to  the 
jury  to  show  •*  that  crop"  was  intend*  d  to  be  c<inveyed. 

3.  Where  a  debtor  notifies  a  creditor  that  he  will  not  pay  a  debt  due 

him,  the  law  does  not  require  the  latter  to  make  demand  bef«»re 
bringing  suit. 

4.  Where,  in  an  action  of  claim  and  delivery,  the  plaintiff,  claiming  a 

mortgage  lien,  seized,  and  the  defendant  replevied,  $223.50  worth 
of  property,  and,  on  the  trial  the  plaintiff  recovered  judgment 
for  $50.87,  the  proper  judgment  to  be  entered  is  **  that  plaintiff 
recover  the  specific  property,  and  if  possession  cannot  be  haH, 
then  the  penal  sum  named  in  the  bond  of  the  defendant  and  his 
sureties,  with  a  proviso  that  the  specific  property  shall  be  relieved 
of  the  lien  and  liabilitv  t(^  seizure  and  sale,  and  the  defendant  and 
the  sureties  on  his  bond  discharged  by  tiie  payment  of  $50.37, 
with  interest  from  the  beginning  of  the  term  and  costs.'' 
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This  was  an  Action  of  Claim  and  Delivery,  tried  before 
Armfidd,  J.,  at  tlie  November  Term,  1889,  of  Hai:nett 
Superior  Court. 

The  plaintiff  claimed  the  property  mentioned  in  his  com- 
plaint by  virtue  of  a  note  and  chattel  mortgage  bearing  date 
April  30,  1887.  The  note  was  given  for  '595  pounds  of 
good  white  cotton,  payable  on  the  first  day  of  October"  of 
the  same  year,  and  the  mortgage  was  of  the  same  date,  pay- 
able at  the  same  time,  and  the  description  of  the  property 
as  contained  in  the  mortgage  is  as  follows: 

"I,  Burrell  Hodgts,  of  the  county  of  Harnett  and  State 
of  North  Carolina,  am  indebted  to  James  A.  Taylor,  of  said 
county  and  Slate,  in  the  sum  of  five  hundred  and  ninety-five 
pounds  good  white  coiton,  for  which  he  holds  my  note,  due 
the  first  day  of  October,  1887,  and,  to  secure  the  payment  of 
the  same,  I  do  hereby  convey  to  him  these  articles  of  per- 
sonal property,  to-wit:  All  of  my  entire  crop  to  be  made  on 
ray  lands  in  Averasboro  tawnship,  Harnett  County,  N.  C, 
one  black  ox,  six  head  of  cows  and  twenty  head  of  cows,  all 
the  above  property  being  entirely  free  from  any  incumbrance 
whatever,"  &c. 

The  defendant  objected  to  the  introduction  of  the  note  and 
mortgage — first,  that  there  was  a  material  variance  between 
the  allegations  of  the  complaint  and  the  evidence  ofTered; 
and  second,  that  the  description  of  the  |)roperty  attempted 
to  be  conveyt  d  by  the  mortgage  was  so  indefinite,  vague  and 
uncertain  that  no  title  to  the  property  sought  to  be  recovered 
passed  to  the  plaintiff'  by  virtue  of  the  mortgage;  and  third, 
that  the  mortgage  attempted  to  convey  an  unplanted  cro[). 
The  objections  were  overruled  and  the  evidence  admitted 
by  the  Court,  and  the  defendant  excepted 

On  examination,  the  plaintiff  was  asked  to  state  what  sort 
of  cotton,  whether  lint  or  seed-cotton,  was  intended  by  the 
note;  and  further,  the  crop  of  what  year  was  intended  to  be 
conveyed  by  the  mortgage,  to  w^hich  the  defendant  excepted 
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upon  the  ground  that  the  written  instrument  could  not  be 
varied  or  explained  by  parol  testimony  in  that  way,  but  the 
Court  overruhd  the  objection  and  allowed  the  plaintiff 
to  give  the  explanations  asked  for,  to  which  the  defendant 
excepted. 

The  defendant  was  introduced  as  a  witness  in  his  own 
b*-half,  and,  upon  cross-examination,  was  asked  by  the  plain- 
tiff' the  crop  of  what  year  was  intended  to  be  conveyed  by 
the  mortgage,  to  which  the  defendant  objected,  but  the  Court 
overruled  the  objection  and  required  the  defendant  to  answer 
the  question. 

There  was  no  evidence  that  the  plaintiff'  ever  demanded 
the  possession  of  the  property  sought  to  be  recovered  in  this 
action,  but  the  plaintiff  testified  that  the  defendant  said  that 
he  never  intended  to  i)ay  the  note  in  question,  but  thi.t  he 
(|>lainliff')  must  get  it  according  to  law  ;  and  liie  defendant 
set  up  a  ccunter  claim  in  the  action  against  the  [ilaiulift*  for 
§8,000,  alleging  that  the  plaintiff'  promised  that,  if  defendant 
would  sign  the  note  and  mortgage  upon  which  this  action 
was  based,  that  plaintiff"  would  furnish  the  defendant,  dur- 
ing that  year,  with  all  the  farm  supplies  thai  defendant 
should  need,  and  this  was  denied  by  the  plaintiff". 

The  defendant  asked  the  Judge  to  charge  the  jury  as  fol- 
lows : 

1.  That,  as  there  was  no  evidence  that  the  jdaintift  ever 
demanded  the  possession  of  the  property  of  the  defendant 
sought  to  be  recovered  in  this  action  before  bringing  this 
action  against  the  defendant,  that  the  plaintiff  was  not 
entitled  to  recover;  and 

2.  That  the  description  of  the  property  as  contained  in 
the  mortgage  was  so  uncertain,  indefinite  and  vague  that  no 
title  to  the  property  passed  to  the  plaintiff"  by  virtue  of  said 
mortgage. 

All  this  was  declined  by  the  Judge,  but  he  charged  the 
jury  that,  as  the  plaintiff"  had  testified  that  the  defendant 
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had  said  that  he  would  not  pay  the  deU,  thnt,  therefore*  a 
demand  for  the  possession  of  llie  property  was  not  necessary 
before  bringing  tlie  suit,  and  that  the  description  of  the 
property  as  contained  in  the  mortgage  was  sufficient  to  pass 
the  title  of  the  property  to  the  j)laiuiiff. 

The  following  are  the  only  issues  that  were  submitted  to 
the  jury  by  his  Honor: 

1.  What  is  defendant  indebted  to  [)hiintitron  the  note  and 
mortgage  mentioned  in  the  complaint? 

Answer:  $50.57 J,  and  interest  at  six  per  cent. 

2.  What  is  [daintitf  indebted  to  defendant  on  the  counter- 


claim ? 


Answer:  Nothing. 

3.  What  is  the  value  of  the  property  mentione<l  in  the 
claim  and  delivery? 

Answer:  $223.50. 

Upon  the  verdict,  judgment  was  entered  that  the  plaintiff 
is  the  owner  and  entitled  to  the  possession  of  the  property 
described  in  the  pleadings,  and  that  the  plaintiff  recover 
possession  of  said  property  from  the  defendant,  or,  if  posses- 
sion cannot  be  had,  then  he  recover  of  the  defendant  and 
(t.  R.  Hodges,  surety  on  his  replevin  bond,  the  value  of  said 
property,  to-wit,  8223.50. 

The  defendant  appealed. 

Mr.  E.  C.  SmHIi,  for  plaintiff. 

M*s*i'i*,  F.  f\  JoneH  and    W.  E.  Murchison,  for  defendant. 

AvERY,  J. — after  stating  the  facts:  There  was  no  question 
raised  as  the  identification  of  the  land  to  which  description 
in  the  mortgage  pointed,  and  .we  assume  that  the  description 
was  made  certain  by  showing  where  all  the  lands  owned 
and  cultivated  by  the  defendant  in  Averasboro  Township, 
Harnett  County,   North    Carolina,   were   located.     Blow  v. 


'n 
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Vavgharij  decided  at  this  term.  On  the  30th  of  April,  1887, 
the  mortgage  was  executed  to  secure  a  note  due  October  1st, 
1887,  and  for  that  purpose  the  defendant  conveyed  "all of 
my  entire  crop  to  be  made  (»n  ray  lands  in  Averasboro 
township,"'  &c.  The  mortgagor  had  no  power  to  create  a 
lien  on  any  except  the  "crop  planted, or  about  to  be  planted, 
in  the  year  next  following  the  execution  of  the  conveynDce." 
Smith  V.  Coor,  104  N.  C,  139;  Wocdm  v.  Hdl,  98  N.  C.,49; 
State  V.  Garris,  ibidy  733.  The  inference  is,  therefore,  unmis- 
takable that  the  crop  of  the  year  1887  was  that  referred  to 
and  conveyed  by  the  deed,  and  that  construction  is  supported 
by  thefaci  that  the  note  secured  was  payable  on  the  1st  day 
of  October  of  that  year,  when  the  crop  was  maturing  daily. 
Woodlief  V.  Harris,  95  N.  C,  211 ;  Rouniree  v.  BrUU  ?^4  N.  C., 
104.  If  the  description  contained  in  the  deed  was  fairly 
susceptible  of  the  interpretation  we  have  given  it,  the  defend- 
ant was  not  injured,  and  could  not  justly  complain,  even  if 
the  Judge  allowed  other  incompetent  testimony  to  go  to  the 
jury  to  show  what  crop  was  intended  by  the  parties  to  pass 
by  the  morigage,  when  he  might  have  instructed  them  that 
the  deed  would  create  a  lien  on  all  the  crops  planted  by  the 
defendant  on  his  land  in  said  towushij)  during  the  year  1887, 
and  no  others.  Comron  v.  Standland,  103  N.  C ,  207.  He 
might,  perhaps  ought  to,  have  told  the  jury  that  the  defend- 
ant admitted  in  his  answer  that  he  conveyed  the  crop  of 
1887,  and  was  bound  bv  that  admission. 

Where  the  debtor  notifies  the  creditor  that  he  will  not  pay 
a  debt  due  him,  the  law  does  not  require  ihe  latter  to  go 
through  the  vain  form  of  demanding  the  debt  before  bring- 
ing an  action  to  recover  it,  and  his  Honor  did  not  err  in  pre- 
sen'ing  that  view  of  the  law  to  the  jury. 

The  jury  find  that  the  sum  actually  due  from  defendant 
to  plaintiff  was  S50.37J,  while  the  value  of  the  property  con- 
veyed and  seized  was  §223.50.     The  plaintiff  was  emitled  to 
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the  possessron  of  the  property  for  the  purpose  of  selliug  to  sat- 
isfy the  debt,  if  it  was  not  paid,  but  he  had  no  right  to  recover 
the  full  value  of  the  property  from  the  defendant  and  the 
sureties  on  his  bond  without  qualifica^tion  or  condition,  when 
the  jury  had  ascertained  that  a  smaller  sum  was  due.  Justice 
Reade,  in  Bitting  v.  Thaxton,  72  N.  C,  541,  said:  "If  there 
is  anything  settled  in  our  new  system,  it  is  that  there  is  but 
one  form  of  action.  There  are  torts  and  contracts  just  as 
there  used  to  be,  but  there  are  not  several  forms  of  action. 
*  *  *  It  is  the  transaction  that  is  to  be  investigated  with- 
out regard  to  its  form  or  name.''  Walsh  v.  jEfa/Z,  66  N.  C, 
233;  Wilson,  v.  Hughes,  94  N.  C,  182.  The  fact  is  found  that 
only  a  certain  sum  remains  due  and  constitut'^s  a  lien  upon 
the  mortgaged  property,  and  the  law  cannot  be  so  construed 
as  to  permit  ihe  recovery  of  a  much  larger  sum  than  the 
debt  ascertained  to  be  due.  Section  324  of  The  Code,  as 
amended  by  ch.  50,  Laws  of  1>^85,  prescribes  a  form  of 
replevin  bond  peculiarly  adapted  to  those  cases  where  the 
title  to  specific  {»ersonal  property  (such  as  horses)  is  the  only 
question  at  issue,  and  the  full  value  of  the  property  is  the 
just  alternative  allowance  as  damages,  w^hen  the  property  is 
not  delivered  But  where  the  action  is  brought  by  a  mort- 
gagee, who  seizes  to  sell  and  satisfy  the  debt,  or  a  counter- 
claim is  set  up,  the  Court  has  the  power  to  so  frame  its  judg- 
ment as  to  do  justice  and  prevent  oppression.  Wilson  v. 
Hughes,  supra. 

'1  he  Court  shouM  have  adjudged  that  the  plaintitt'  recover 
the  specific  property,  and,  if  possession  could  not  be  had, 
then  the  penal  sum  named  in  the  bond  of  the  defendant 
and  his  sureties,  with  a  proviso  that  the  sf)ecific  property 
should  be  relieved  of  the  lien  and  liability  to  seizure  and 
sale,  and  the  defendant  and  the  sureties  on  his  bond  dis- 
charged from  their  obligation  growing  out  of  its  execution, 
by  the  payment  of  850.57i,  the  sum  actually  due,  with 
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interest  from  the  beginning  of  the  term  at  which  the  verdict 
was  lendered,  and  costs  of  the  action.  The  judgment  must 
be  modified  accordingly. 

Modifit^l  and  aftirmed. 


W.  D.  ROUNTREE  ei  al.  v.  SALLIE  R    DIXON  et  al. 
Will — Construct lo7i  of — Pi.vtr  to  Charge  E>tote. 

A  testator  devised  as  fnnr»w8:  '*Ifem.  It  is  my  will  and  desire  that  n»y 
lelovtd  wife.  Sallie  R.  Dix(  n,  shall  liold.  use,  occupy  and  ♦-njoy 
my  eniiie  eMale,  liolh  rial  Hiid  perhunal.  as  1  have-  done  heieto- 
ft.re,  to  caie  fur  my  children  in  the*  t-auw  way,  during  her 
natural  life,  with  powt-r  to  dif-pose  of  any  surplus  stock  c»f  farm- 
ing implements  she  mny  find  as  unnectesary  in  carrying  on  the 
farm,  and  a]  ply  the  pn  ceeds  of  such  sMle  lo  tlie  huppurt  of  her- 
r-elf  or  family;  to  ha^  e  no  public  sale  of  my  property;  lo  act  as  her 
bttttr  judgment  nay  dictate  to  lier  in  the  uianagement  of  my 
estate  and  children,  with  authoritv.  at  lur  drath,  if  anv  of  our 
children  should  I  e  minors,  lo  choosi'  for  them  a  guardian  to  take 
charge  of  lliesr  portion  of  my  estate.  liein.  1  leave  it  at  the  dis- 
cretion of  my  beloved  wife,  Sallie  R.  Dixon,  as  my  children  shall 
arrive  at  the  age  of  twenty -one  years,  to  allot  to  ihem  at  her 
pleasure,  t-uch  portion  or  )»ari  as  she  u».»y  cluose  to  do.  not  to 
exceed  their  pi^o  rata  of  my  estate:  Held,  that  the  wife  had  no 
authority  to  create  debts  chargeable  agaii  st  tl  e  testators  projh 
erty,  not  even  for  thesupiorl  of  herself  ard  childien,  or  ihe  cul- 
tivation of  the  land. 

(Davis,  J.  and  Cl.\rk,  J.,  dissenting). 

This  was  a  civil  A(tiox,  tried  before  MacKae,  J ,  at  Fall 
Term,  1S89,  of  the  Superior  Court  of  Greenk  County. 

It  appears  that  some  time  after  the  month  of  Janurtry, 
1882,  F.  \V.  Dixon,  of  the  county  of  Greene,  died,  leaving  a 
last  will  and  testament,  which  was  duly  j^roven,  and  the 
following  is  a  copy  of  such  i)arts  thereof  as  it  is  necessary 
to  interpret  in  this  action: 
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^^Item. — It  is  my  will  and  desire  that  my  beloved  wife, 
Sallie  R.  Dixon,  shall  liold,  use,  occup}'  and  enjoy  my  entire 
estate,  both  real  and  personal,  as  I  have  done  heretofore,  to 
care  for  my  children  in  the  same  way,  during  her  nntural 
life,  with  power  to  dispose  of  any  surplus  stock  or  fHrming 
implements  she  may  find  ns  unnecessary  in  carrying  on  tl^e 
farm,  and  apply  the  i>roceeds  of  such  sale  to  the  support  of 
herself  or  family;  to  have  no  public  sale  of  my  property; 
to  act  as  her  better  judgment  may  dictate  to  her  in  the  man- 
agement of  my  estate  and  children,  with  authority,  nt  her 
death,  if  any  of  our  children  should  be  minors,  to  choose 
tor  ihem  a  guardian,  to  take  charge  of  their  portion  of  my 
estate. 

''lOm. — I  leave  it  at  the  discretion  of  my  beloved  wife, 
Sallie  R.  Dixon,  ns  my  children  shall  arrive  at  the  age  of 
twenty -one  yenrs,  to  allot  to  them,  at  her  pleasure,  such  |)or- 
tion  Or  part  as  she  may  choose  to  do,  not  to  exceed  their 
ptoraiii  <»f  my  estate. 

''Itnn. — And  lastly,  I  do  constitute  and  appoint  my 
belove<l  wife,  ."r^allie  R.  Dixon,  my  lawful  executrix,  to  all 
interns  and  jjurpuses,  to  execute  this  njy  last  will  and  testa- 
ment, according  to  the  true  intent  and  meaning  of  the  sume, 
and  every  i>art  and  clause  tliereof,  hereby  revoking  and 
declarins:  utterlv  void  all  other  wills  and  testaments  bv  me 
heretofore  made." 

The  following  is  a  copy  of  the  findings  of  facts  and  judg- 
ment thereupon  of  tlie  Court: 

"This  cause  coming  on  to  be  heard  upon  the  pleadings 
and  admissions,  and  being  submitted  to  the  presiding  Judge 
(a  jury  trial  being  waived),  the  following  facts  are  found, 
the  heirs  at  law  adopting  the  answer  of  the  defendant  S.  R. 
Dixon : 

"1.  That  the  defendant  S.  R.  Dixon  is  the  widow  of  F.  W. 
Dixon,  deceased,  and  the  other  defendants  are  his  children 
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and  lieirs  at  law,  and  the  said  defendant  is  the  executrix  of 
the  last  will  and  testament  of  F.  W.  Dixon,  deceased,  which 
hhS  been  duly  admitted  to  probate  and  letters  testamentary 
have  been  granted  to  her. 

'^2.  That  the  defendant  S.  R.  Dixon  executed  the  note  set 
out  in  the  complaint  to  W.  H.  Dail  &  Bro.,  in  settlement  of 
a  debt  incurred  by  her,  under  the  provisions  of  said  will,  for 
the  support  of  herself  and  children  and  in  the  management 
and  cultivation  of  the  estate  of  her  testator. 

"  3.  That  said  note  was  assigned  to  plaintiffs  by  the  payees, 
with  notice  as  aforesaid,  and  no  part  thereof  has  been  paid. 

"It  appearing  to  the  Court  that,  under  the  f)rovisions of 
said  will,  the  defendant  S.  R.  Dixon  had  a  life  estate  in  the 
said  estate  for  the  use  of  herself  and  children,  with  power 
to  dispose  of  certain  surplus  personal  property  for  their  said 
use  and  support,  and  with  full  power  to  hold,  use,  occupy 
and  enjoy  the  entire  estate  of  the  testator  as  he  had  done, 
and  to  care  for  the  children  and  to  net  according  to  her  own 
judgment  in  the  management  of  said  estate,  the  presiding 
Judge  is  of  the  opinion  that  the  said  S.  R.  Dixon,  executrix 
and  trustee  for  the  purposes  named  in  said  will,  had  power 
to  contract  debts  for  necessary  expenses  in  the  management 
and  cultivation  of  the  estate  of  her  testator  and  for  the  sup- 
port of  herself  and  children,  and  that  said  debt,  when  con- 
tracted, became  a  charge  U[)on  the  said  estate,  real  and  per- 
gonal, subject  to  all  rights  of  homestead  and  personal  property 
exemptions. 

"It  is,  therefore,  considered  and  adjudged  that  the  plain- 
tiff's recover  of  the  defendant  S  R.  Dixon  the  sum  of  four 
hundred  and  forty-one  dollars  and  twenty-two  cents,  with 
interest  thereon  at  eight  percent,  from  March  12, 1887,until 
paid;  and  the  same  is  declared  to  be  a  charge  upon  the 
estate  of  her  testator,  both  real  and  personal. 

'  It  is  further  adjudged  that,  if  the  judgment  here  ren- 
dered be  not  paid  on  or  before  January  1,  1890,  that  D.  W. 
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Patrick  be  appointed  commissioner  to  sell  the  real  and  per- 
sonal estate,  or  so  much  thereof  as  may  be  necessary  to  dis- 
charge said  judgment;  and  one  for  the  same  amount,  ren- 
dered at  this  term,  in  favor  of  Elliott  Brothers,  plaintiffs, 
against  the  defendants  in  this  action,  after  having  the  home- 
stead and  personal  property  exfmptions  allotted  to  said  S.  R. 
Dixon  and  infant?,  according  to  law,  and  report  said  sale  to 
the  next  term  of  the  Superior  Court  of  Greene  County  for 
confirmation.'' 
The  defendants  having  excepted,  appealed  to  this  Court. 

JUtysrii.  G,  M.  Lindsay  and  Geo.  Rountree,  for  i)laintifrs 
MtasTs.  IF.  R.  Allen  and  Geo,  V.  Slrongy  for  defendants. 

Merrimon,  C.  J. — after  stating  the  facts:  We  are  of 
opinion  that  the  Court  below  misinterpreted  the  material 
clause  of  the  will  of  F.  W.  Dixon,  the  deceased  testator,  and 
erroneously  gave  judgment  charging  the  estate,  personal 
and  real,  with  the  debt  of  the  plaintiffs.  The  testator  does 
not,  by  the  clause  of  his  will  in  question,  devise  to  his 
wife  an  estate  for  her  life,  or  any  estate  in  his  real  property, 
or  give  to  her  absolutely  his  personal  propeny.  The  lan- 
guage employed  is  not  appropriate  to  create  such  estate,  nor 
does  a  purpose  to  do  so  appear  from  the  terms  or  obvious 
purpose  of  the  will 

The  testator  directs  that  his  wife  "shall  hold,  use,  occcupy 
and  enjoy"  all  his  property,  as  he  did  in  his  life-time,  for  a 
specified  purpose—that  of  caring  for  his  children  in  the 
same  way  that  he  had  done  while  she  should  live.  It  is  not 
said  that  she  shall  have  or  own  the  land,  may  sell  it  or  any 
part  of  it,  or  dispose  of  it  at  all  for  any  purpose,  except  that 
she  may.  in  her  discretion,  "allot"  to  each  of  his  children, 
as  he  or  she  shall  come  of  age,  his  or  her  pro  rata  share.  She 
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is  to  "  hold  "  the  property — that  is,  have  exclusive  control, 
direction  and  superintendence  of  it;  she  is  to  "use"  it — that  is, 
cultivate  and  apply  it  for  the  purpose  specified ;  she  is  to 
"occupy"  it — that  is,  live  on  it  with  her  children,  servants 
and  employees;  she  is  to  "enjoy"  it — that  is,  have  benefit 
of  and  devote  it  as  her  husband  had  done  in  his  lifetime, 
in  caring  for  herself  and  his  children.  He  made  and  used 
and  sold  his  crops— he  did  not  sell  the  land — and  devoted 
them  to  their  support.  The  wife  is  expressly  invested  with 
power  to  "dispose  of  any  surplus  stock  or  farming  imple- 
ments she  may  find  as  unnecessary  in  carrying  on  the  farm 
and  applying  the  proceeds  of  such  sale  to  the  support  of 
herself  and  family.  The  power  to  sell  the  surplus  crops  is 
implied  by  the  right  to  **use"  and  "enjoy"  the  property. 

There  is  nothing  going  to  show  that  the  testator  intended 
that  his  wife  should  sell  the  property,  real  or  personal,  that 
he  left,  except  the  "surplus  slock  or  farming  im[)Uments"; 
and  it  is  singular  thnt  he  did  not  invest  her  with  general 
power  to  sell  any  part,  or  all,  of  the  property,  if  he  intended 
she  should  do  so.  He  thought  of,  and  had  in  his  mind,  ibe 
subject  of  power  of  sale,  because  he  gave  it  to  a  limited 
extent  and  created  a  general  power  to  "allot"  the  land  to 
his  children  in  the  case  specified.  He  knew  what  the  power 
to  sell  meant. 

The  clause  of  the  will  under  consideration  strongly  sug- 
gests that  the  testator  believed  he  left  property  abundantly 
sufficient,  under  the  superintending  care  and  control  of  bis 
wife,  in  whose  judgment  and  business  capacity  it  is  clear  he 
had  great  confidence,  to  support  and  rear  his  family,  and 
that  he  did  not  think  of,  or  intend,  a  sale  of  any  part  of  it. 
He  intended,  for  the  purpose  of  keeping  his  family  together, 
that  his  property  should  remain  under  the  control  of  his 
wife.  A  power  to  sell  it  would  be  inconsistent  with  and  sub- 
versive of  his  general  chief  purpose  in  making  a  will,  and 
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cannot  be  allowed  by  mere  implication.  If  the  wife  may 
sell  a  part  of  it,  in  her  discretion,  she  might  sell  the  whole 
of  it  and  the  family  might,  in  a  brief  while,  be  homeless, 
the  very  thing  the  testator  intended  to  provide  against  and 
prevent.  And,  for  the  like  reason,  the  testator  did  not  intend 
that  his  wife  should  create  debts  chargeable  against  the  prop- 
erty; he  expected  that,  by  good  husbandry  and  manage- 
ment, the  land  would  support  his  family  as  it  had  done  in 
his  life-time. 

It  is  asked,  how  are  repairs  on  the  farm  and  crops  to  be 
made,  and  possible  pressing  wants  of  the  family  to  be  sup- 
plied, if  debts  cannot  be  created  chargeable  on  the  property? 
The  obvious  answer  is,  the  testator  did  not  so  intend  and 
provide,  and  it  is  not  the  province  of  the  Court  to  make  the 
testator's  will,  to  supply  a  i)rovision  in  it,  or  provide  for  a 
possible  case  he  did  not  think  of  or  contemplate.  It  can 
only  decide  what  the  will  is — what  is  expressed  therein. 

For  the  reasons  stated,  the  wife  and  executrix  in  this  case 
had  no  authority  to  create  debts  chargeable  against  the  prop- 
erty of  the  testator.  If  merchants  and  others  allow  her  to 
create  debts,  they  have  their  remedy  against  her  and  her  own 
property — not  against  that  of  the  testator;  he  devoted  it  to  his 
family  in  the  way  already  indicated.  The  will  contemplates 
that  the  crops  produced  on  ihe  land  fronj  year  to  year  shall 
supply  means  to  purchase  such  necessary  things  for  the 
family  and  the  farm  as  cannot  be  produced  dn  the  land. 
Beyond  such  crops,  and  the  proceeds  of  sales  "  of  any  sur[)lus 
stock  or  farming  implements,"  the  wife,  as  such,  or  as  execu- 
trix, has  no  power  to  charge  the  property  of  her  testator,  nor 
has  the  Court,  for  the  like  reason. 

The  appellees  relied,  in  part,  on  Cannon  v.  Robinaon,  67 
N.  C,  53.  That  case  is  badly  reported,  and  it  does  not 
appear  from  it  what  the  clause  of  the  will  interpreted  pro- 
vided.    On  looking  to  the  will  in  the  papers  on  file,  we  find 
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that  the  testator  expressly  devised  to  liis  executors  certain 
lands  in  trust  for  the  use  and  benefit  of  his  wife  and  othere 
named,  and  dire  ted  that  the  executors  have  them  cuUivated 
**by  employing  free  labor,"  &c.  The  wile  and  others  did 
not  live  on  the  land,  nor  was  any  fund  provided  for  employ- 
ing laborers,  iior  was  any  personal  property  given  the  execu- 
tors, such  as  horses,  mules  and  other  things  necessary  to  the 
cultivation  of  the  lands.  It  was  manifest  that  the  testator 
intended  tlat  his  extculois  should  make  debts  for  the  pur- 
poses ?[)ecified.  'J  hat  case  is  essentially  different  from  tliis, 
and  so  are  all  the  cases  cited  by  ihe  af)pellees'  counsel. 

There  is  error.  So  much  (►f  the  judgment  appealed  from 
as  directs  a  sale  of  the  pei^sonal  and  n  al  j»rojierty  of  the 
testator  must  be  reversed,  and  in  nther  risp«  cts  it  will  remain 

undisturb3d 

Error. 


ELLISON  &  HARVEY  v.  A.  N.  SEXTON  and  J.  A.  SEXTON,  partners 

trading  as  A.  N.  SEXTON  &  CO. 

Parfneiship — Notice  of  Disnoluiion. 

1.  A  partner  retiring  from  the  partnership,  in  order  to  relieve  himself 

from  further  liabilities  must  bring  actual  notice  of  such  retire- 
ment and  of  such  dissolution  of  the  partnership  home  to  such  per- 
sons as  have  been  accustomed  to  deal  with  it. 

2.  As  to  persons  having  knowledge  of  the  firm  before  its  dissolution, 

but  not  having  dealt  with  it,  general  public  notice  of  the  dissolu- 
tion, given  in  any  reasonable  way,  will  be  sufficient. 

8.  A  single  publication  of  a  notice  of  dissolution,  in  a  paper  published 
in  the  place  where  the  firm  did  business,  and  having  a  large  local 
circulation,  is  not  sufficient. 
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Civil  action,  tried  before  GraveHy  J.,  at  February  Term, 
1800,  of  the  Superior  Court  of  Wake  County. 

On  the  trial,  it  was  *'arlmilted  thnt  the  defendants  A.  N. 
Sexton  and  J.  A  Sexton  wore  partners,  doing  a  general 
grocery  business  in  IJaleigh,"  under  the  name  and  style 
of  A.  N.  Sexton  cfe  Co.;  that  thry  did  business  during  the 
year  1883  and  p:nt  of  the  year  1884;  the  partnership 
was  dissolved  about  May  of  the  hitter  year.  The  bu.-i- 
noss  was  continued  bv  tlui  defen<]ant  A.  N.  Sexton  under 
ti.e  (inn  name,  until  his  fiiluro,  a  year  or  two  afterwards. 
Tlie  evidence  ten  led  to  prove  that  tlie  (inn  was  well 
known  in  the  city  of  Rtileigh,  and  elsewhere;  tliat  it  had 
been  nported  thr  ugh  "  I>:ads!reets'  Mercantile  Agency"; 
that  business  people,  many  of  them,  saw  such  report  and 
consulled  buch  Agency;  that  it  reported  J.  A.  b(xt'n  as 
the  solvent  member  of  the  firm,  &c.  The  evidence  further 
went  to  show  that  tlie  (irm  gave  notice  to  persons  and 
firms  with  whom  it  had  dealt  of  its  dissoluiion.  The  plain- 
tiffs had  not  dealt  with  it  before  that  time.  Afterward,  in 
the  months  of  August,  October  and  December,  of  the  year 
18S4,  the  plaintiffs,  merchants  of  Richmond,  Va ,  sold  to 
•*A.  N.  Sexton  &  Co.",  whiskey  of  tlie  value  of  8489.31,  and 
this  action  is  brought  to  rucover  the  sum  due  for  the  same, 
and  panicularly  to  charge  the  defendant  J.  A.  Sexton  there- 
with, as  a  member  of  the  firm  n  »med,  u[)on  the  ground  that 
he  allowed  his  co-defendant  to  use  the  firm  name  after  the 
formal  dissolution  of  the  partnershi[),  and  that  no  notice  of 
such  dis:folution  was  given  to  the  business  public.  There 
was  evidence  on  the  trial  tending  to  p  ove  that  the  plaintiffs, 
through  their  business  aguit,  l)ad  express  notice  of  such 
dissolution  of  the  [)artnershi|),  and  that  the  defendant  J.  A. 
Sexton  had  gone  out  of  the  business,  and  was  not  of  the 
firm,  or  in  any  way  connected  with  the  business  as  con- 
tinued.    There  was  also  evidence  to  the  contrarv.     There 
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was  no  evidence  on  the  trial  of  general  notice  of  the  dissolu- 
tion of  the  partnership,  except  the  following: 

"I  am  proprietor  of  the  Evmivg  Visitor;  it  has  a  large 
local  circulation ;  not  large  out  of  the  State ;  I  published  the 
notice  of  dissolution  at  the  request  of  one  of  the  Sextons;  I 
think  it  was  the  Doctor;  he  told  me  to  publish  one  time;  I 
told  him  it  should  be  published  thirty  days;  there  was  only 
one  insertion  of  the  notice;  he  did  not  direct  publication 
any  more  than  one  time." 

On  the  subject  of  notice,  the  Court  instructed  the  jury  as 
follows : 

"  If  one  party  sells  out  his  interest  in  the  co-partner- 
ship, and  withdraws  therefrom,  this  is  a  dissolution,  and  the 
actual  co-partnership  is  at  an  end. 

"  But  as  to  all  other  persons,  a  constructive  partnership 
continues  until  proper  notice  of  such  dissolution  is  given. 

'^'General  notice  is  sufficient  as  to  the  public  in  general, 
but  as  to  such  as  have  had  dealings  actual  notice  must  be 
given. 

"The  plaintiffs  never  had  any  dealings  with  the  defend- 
ants prior  to  the  alleged  dissolution. 

"And  so  the  law  did  not  require  any  of  the  defendants  to 
give  to  the  plaintiff's  any  actual  notice. 

"  Notice  of  dissolution  may  be  made,  so  far  as  the  general 
public  is  concerned,  by  publication  in  a  newspaper  published 
in  the  town  where  the  firm  does  business  for  a  sufficient  time 
to  give  notice  to  those  with  whom  the  partners  dealt. 

"  Of  course  such  notice  must  be  given  in  a  public  manner, 
in  a  newspaper  of  general  circulation. 

"  The  law  would  not  allow  a  mere  pretence  to  the  mode  of 
publication. 

"  It  must  be  a  fair,  open  notice,  so  that  it  may  be  read  of 
all  concerned. 

"The  law  requires  good  faith  in  all  dealings;  and  will  not 
allow  any  person,  by  any  fal:?e  light,  to  mislead  another  in 
matters  of  contract,  and  escape  responsibility. 
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"  If  a  man  knows  that  he  is  held  out  as  a  partner,  and  if 
he  allows  his  name  to  be  used  on  a  public  sign  over  a  place 
of  business,  and  persons  induced  by  such  appearance  extend 
credit,  he  who  allows  himself  to  be  thus  held  out  to  the 
public  would  be  estopped  to  deny  that  he  was  a  partner, 
and  would  be  held  to  be  a  partner  by  construction  of 
law." 

The  plaintiffs  requested  the  Court  to  instruct  the  jury  that 
the  notice  given  in  the  newspaper  mentioned  was  not  notice ; 
certainly,  not  sufficient  notice.  The  Court  did  not  do  so, 
otherwise  than  as  above  stated.  The  plaintifTs  excepted, 
and  appealed. 

Mr.  ir.  /.  Peeky  for  the  plaintiffs. 
Mr.  E,  R.  SfarnpSf  for  the  defendants. 

Merrimon,  C.  J.— after  stating  the  facts:  Evidence  was 
produced  on  the  trial  to  prove  that  the  plaintiffs  had 
knowledge  of  the  business  partnership  of  A.  N.  Sexton  & 
Co.,  and  that  the  defendant  J.  A.  Sexton  was  the  solvent 
member  thereof  before  its  dissolution  in  May,  1884.  In 
the  absence  of  knowledge  or  notice  of  such  dissolution  and 
the  retirement  of  J.  A.  Sexton  from  the  firm  and  its  busi- 
ness, and  as  the  other  partner  continued  the  business  under 
the  firm  name,  the  plaintiffs  might  reasonably,  and  they 
had  the  right  to,  infer  that  the  firm  continued  to  exist,  and 
that  the  retiring  member  of  it  was  still  a  member  thereof, 
and  responsible  for  such  debts  and  liabilities  as  the  member 
continuing  the  business  might  contract  or  incur  in  the 
course  of  the  business  in  the  name  of  the  firm,  and  they 
might  safely  act  upon  such  inference.  Such  continued 
responsibility  of  the  firm,  including  that  of  the  retiring  part- 
ner, rests  upon  the  ground  of  the  negligence  of  the  partners, 
in  that  they  left  the  business  community  in  ignorance  of  the 
dissolution  of  the  partnership,  and  thus  left  strangers  to  con- 
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elude  that  it  continued,  and  to  have  faith  Hnd  confidence  in 
the  partnership  named.  It  rests  upon  the  just  principle 
that,  if  one  of  two  per-ons  must  sutler  by  leason  of  a  credit 
given,. he  whose  actor  negligence  misled  the  confidence  (»f 
the  other,  and  who  has  been  the  cause  of  such  credit  l)y  his 
misrepresentation,  his  negligence  or  fraud,  ought  to  suffer, 
and  not  the  other.  It  contravenes  reason  and  common 
justice  thut  a  person  in  no  default  shall  suffer  loss  by  reason 
of  the  laches  and  misconduct  of  another,  when  one  or  the 
other  must  suffer  loss.  Gould  on  Partnership,  248;  (ollyer 
on  Part.,  §  530;  Story  on  Part.,  §  160. 

A  partner  retiring  from  the  partnership,  in  order  to  relieve 
himself  from  further  liabilities  incurred  of  the  firm,  must 
bring  actual  notice  of  such  retirement,  and  of  the  dissolution 
of  the  partnership,  home  to  such  persons  as  have  been  accus- 
tomed to  deal  with  it.  It  ij^  not  essential  that  such  notice 
shall  be  given  in  any  particuhir  form  — it  may  be  express  or 
it  may  be  implied  from  circumstances.  It  must  appear, 
however,  with  reasonable  certainty,  that  such  persons  in 
some  way  received  actual  notice.  This  is  so,  because  e^stab- 
lished  business  relations  might  lead  such  parties  more  rcad- 
ih'  to  give  the  firm  credit.  Moreover,  they  are  know^n  to  the 
firm,  and  may  be  readily,  in  some  proper  waj*,  notified. 
Scheiffelin  v.  Stevins,  1  Winst.  (N.  C),  106. 

As  to  persons  who  had  knowledge  of  the  firm  befre  its 
dissolution,  but  had  not  had  dealings  with  it,  general  public 
notice,  given  in  any  reasonable  way,  will  be  sufficient.  Evi- 
dence of  facts  and  circumstances  that,  in  their  nature,  con- 
nection and  bearings,  put  the  public  or  particular  parties 
claiming  or  complaining,  on  notice,  may  be  submitted  to  the 
jury,  with  proper  instructions  from  the  Court,  to  prove  the 
required  notice. 

Such  notice  given  in  a  regular  newspaper,  of  general  cir- 
culation, published  in  the  city,  town  or  county  where  the 
partnership  business  is  carried  on,  is  the  usual  method  of 
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giving  information,  and  may,  in  ordinary  cases,  be  sufficent, 
when  continued  for  a  reasonable  length  of  time — this 
depending  somewhat  upon  the  nature,  extent  and  plnce  of 
the  business.  It  is  said  that  the  sufficiencv  of  notice  thus 
given  might  be  questioned,  in  ranny  cases,  unless  it  shall  be 
shown  that  the  person  entitled  to  notice  was  in  the  habit  of 
reading  the  paper.  General  public  notice  thus  given  would 
not  be  actual  and  express  notice,  but  it  would  be  presump- 
tive in  its  nature,  and  from  it  tiie  jury  might,  under  proper 
instructions  from  the  Court,  conclude  such  persons  as  had 
not  had  previous  dealings  with  the  firm.  Collyer  on  Part., 
§532 ;  Story  on  Part.,  §  iGl ;  Tlrjuy  v.  Sf^ffr/rd,  93  U  S.  11.,  430. 
It  is  often  difficult  to  determine  what  amounts  to  due  and 
sufficient  notice  of  the  retirement  of  a  partner,  but  the  evi- 
dence to  prove  it  should  be  such  as  would  reasonably  war- 
rant the  jury  in  finding  the  fact  of  notice — that  the  party 
to  be  charged  with  it  actually  had  it,  or  might,  by  reason- 
able diligence,  have  learned  of  the  dissolution  of  partnership 
and  the  retirement  of  the  partner  sought  to  be  charged, 
from  the  means  and  opportunity  supplied  or  afforded  for 
the  purpose  of  giving  notice  of  the  same.  Generally,  the 
reasonableness  of  the  notice  will  be  a  mixed  question  ol  law 
and  fact,  to  be  submilt  d  to  the  jury,  under  proper  instruc- 
tions of  the  Court  as  to  whether,  under  all  the  attending 
circumstances  of  the  particular  case,  it  was  sufficient  t>  war- 
rant the  inference  of  actual  or  constructive  knowledge  of  the 
dissolution.  As  said  above,  ordit  arily,  notice  fairly  given 
in  a  newspaper,  generally  circulated  abroad,  and  particularly 
amontr  the  business  people  of  the  town  or  city  where  the 
partnership  carried  on  its  business,  would  be  sufficient  as  to 
all  persons  who  had  not  had  previous  dealings  with  the 
partnership.  It  is  better  and  safer  to  give  notice  in  that 
way,  although  it  might  be  given  in  other  ways.  This 
would  afford  business  men  reasonable  opportunity  to  learn 
of  the  dissolution,  and,  in  the  course  of  business,  the  matter 
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would  be  generally  known  and  more  or  less  spoken  of  to 
business  men  from  every  direction.  But  such  publication 
must  be  fair  and  reasonable  as  to  its  terms  and  the  number 
of  times  it  shall  be  made. 

If  the  facts  are  found  or  ascertained,  the  reasonableness 
and  sufficiency  of  the  notice  may  be  a  question  of  law  for 
the  Court.  The  Court  must  determine  that  there  is,  or  is  not, 
evidence  sufficient  to  go  to  the  jury  to  prove  notice. 

In  the  present  case  there  was  evidence  of  actual  notice  to 
plaintiffs  of  the  retirement  of  the  defendant  J.  A.  Sexton 
from  the  parinership  in  question,  but  there  was  evidence  to 
the  contrarv.  Whether  tliere  was  reasonable  and  sufficient 
general  public  notice  of  it  becomes  a  material  question.  We 
cannot  hesitate  to  decide  that  there  was  not  sufficient  evi- 
dence of  it  to  go  to  the  jury.  Such  notice  was  published  in 
a  daily  paper  one  time,  the  circulation  of  which  was  con- 
fined mainly  to  the  city  of  Raleigh.  It  does  not  appear  that 
any  one  actually  saw  or  read  it,  whether  it  appeared  in  an 
obscure  place  in  the  paper,  or  what  space  it  occupied.  Noth- 
ing appeared  going  to  show  that  the  plaintiffs  saw  the  paper, 
or  that  they  ever  heard  of  the  notice  in  any  way.  It  was 
shadowy,  entirely  too  slender  of  itself,  to  serve  any  practical 
or  just  purpose,  especially  as  the  business  was  continued  in 
the  firm  name.  The  Court  should,  in  the  proper  connection, 
have  told  the  jury  that  there  was  no  evidence  before  them 
of  general  notice,  and,  as  he  failed  to  do  so,  there  is  error. 
The  plaintiffs  are  entitled  to  a  new  trial,  and  we  so  adjudge. 

Error. 


r 
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DONALD  W.  BA.IN,  State  Treasurer,  v.  THE  RICHMOND  &  DAN- 
VILLE RAILROAD  COMPANY. 


Taxoticyii — Inter-State  Commerce. 


The  rolling  stock  of  a  non-resident  railroad  corporation  passing  through 
the  State  for  purposes  of  interstate  commerce  is  not  liable  to 
taxation  in  this  State. 


This  was  a  civir.  action,  tried  before  Armfitld,  J.,  at 
October  Term,  1889,  of  the  Superior  Court  of  Wake  County. 

The  plaintiif  is  the  Treasurer  of  North  Carolina.  The 
defendant  is  a  corporation  of  the  State  of  Virginia  and  has 
a  lease  of  the  railroad  of  The  North  Carolina  Railroad  Com- 
pany, a  corporation  of  this  State,  and  it  does  the  business 
of  transporation  in,  through  and  across  this  State,  from  the 
Slate  of  Virginia  and  other  States,  to  the  Slate  of  South  Caro- 
lina and  other  States. 

The  purpose  of  this  action  is  to  recover  the  sum  of  $350 
as  taxes  alleged  to  be  due  this  State  from  the  defend mt  and 
for  costs. 

The  following  are  the  facts  found  by  the  Court  below,  and 
its  judgment  thereupon: 

"1.  The  Richmond  &  Danville  Railroad  Company  was, 
on  June  1,  1888,  the  owner  of  $17,500  worth  of  rolling 
stock,  to-wit,  four  "switching  engines"  and  "one  coach," 
which  were,  on  June  1,  1888,  used  exclusively  in  North 
Carolina,  but  owned  in  Virginia,  and  which  the  company 
may  at  any  time  recall. 

"2.  Upon  all  the  rolling-stock  of  the  Richmond  &  Dan- 
ville Railroad  Company,  the  company  is  assessed  for  tax- 
ation, and  does  pay  taxes,  in  Virginia. 
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"3  The  rolling  stock  of  the  North  Carolina  Railroad 
Company  is  used  exehuively  in  North  Carolina,  jnui  upon 
all  this  rolling  stock,  of  the  asses  ed  value  of  $1*25,000,  taxes 
are  assessed  and  paid  in  North  Car(»lina  by  the  Richiuond 
and  Danville  Railroad  Company,  the  hssce. 

"4.  The  board  of  appraisers  ai.d  assessors  of  the  North 
Carolina  Railroad  made  the  assei-sment,  as  set  out  as  an 
exhibit  to  complaint,  of  $175,000  upon  the  rolling  slock  of 
the  Richmcmd  and  Danville  Railroad  C'ompany  in  u?e  in 
North  Carolimi,  on  June  1st,  1S8S. 

*"5.  On  June  1st,  1888,  there  was  in  use  on  the  North 
Carolina  Railroad,  leased  by  the  Richm<ind  and  Danville 
Railroad,  in  North  Carolina,  rolling  stock  passing  through 
the  State  to  the  value  of  J175.000.  Such  rohing  stock  was 
owned  bv  the  Richmond  and  Danville  Railroiul  Company, 
and  the  trains  in  which  taid  rolling  stock  was  u«ed  were 
made  up  outside  of  N<'rlh  Carolina  and  wont  on  thruugh  to 
the  State  of  South  Carolina. 

'*  Ui»on  this  state  of  facts,  his  Honor  ruled  that  the  dt  feud- 
ant  com|»any  was  liable  to  jniy  taxes  to  the  State  upon 
$17,500  (on  the  engines  and  coaches  used  exclusively  in 
North  Carolina),  and  was  not  liabL-  to  pay  upon  $157,500, 
the  remainder,  used  in  intcr-Stato  commerce. 

"Therefore,  it  is  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  $350  and  interest  from  July  1st,  1888, 
and  costs." 

The  Attorney  Gaural  and  Mr.  R.  H.  Baltic,  for  the  plaintiff. 
Mr.  C,  M.  Bnabee,  for  the  defendant. 

Merrimon,  C.  J. — after  stating  the  facts:  The  power 
and  right  of  the  State  to  tax  property  of  nonresidents, 
whether  these  be  natural  or  artificial  persons,  having  its 
situs  within    the   State  for   the  purposes  of  business,  con- 
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venience  or  pleasure  of  the  owners  thereof,  or  others,  is 
too  well  settled  to  admit  of  .♦■crious  question.  This  impor- 
tant right  of  the  State  is  surely  founded  ujjon  the  just 
ground  that  such  property  has  the  protection,  advantage  and 
benefit  of  the  laws  of  the  State,  and  it  ought,  on  that 
account,  to  be  required  to  contribute  as  taxes  its  fair  share 
towards  i  he  support  of  the  g(»vornment  whose  bent  fits  extend 
to  it,  not  merely  casually,  but  regularly  and  continuously, 
while  it  continues  to  be  so  located,  as  does  other  like  property 
of  residents  of  the  J^tiite.  Upon  principles  of  commtn  jus- 
tice, every  property-owner  sh-  uld  contribute  to  the  support 
of  the  government  that  j>rolocts  and  renders  his  property 
VHluable  and  useful  his  fair  proportion  of  money  as  a  con- 
sideration therefor,  unless,  for  some  proper  cause,  he  is 
excused  from  doing  so  AUany  v.  Pnivell,  2  Jones'  Eq.,  51; 
ReAlm^nd  v  Comniissiwuers,  87  N.  C,  122,  and  numerous  cases 
there  cited;  Wfirih  v.  ConnrvsHioncru^  90  N.  C,  409;  Ftrnj  Co, 
V.  Venvnilvania,  114  U.  S.,  196 ;  Tliomps'  n  v.  Facifc^  Railroad 
Co.,  9  Wall.,  579;  Railroad  Co.  v.  Pt^ihton,  18  Wall.,  5;  Tde- 
graph  Co.  v.  Teraa,  ]05  U.S.,  400;  Tel  graph  Co.  v.  Mafisachu- 
HtiA,  125  U.  S.,  530;  Leloip  v.  Port  of  Mobile,  127  U.  S.,  640. 
If  the  State  were  absolutely  sovereign  in  all  respects,  it 
might  tax  projjcrty  coming  into  it  temporarily  from  another 
State  for  the  purpose  of  trade,  or  proj>erty  passing  across  its 
territory  from  one  State  to  another  or  i-thtr  States  in  the 
course  of  trade,  travel  and  commerce.     It  might  tax   such 

•  

trj:de  and  travel  in  the  discretion  of  its  Legislature.  But 
as  a  member  and  constituent  part  of  the  Federal  Union, 
it  does  not  possess  unlimilid  powers  of  taxation  as  to  all 
property,  matters  and  things  that  might  otherwise  be  deemed 
and  made  subjects  thereof.  It  and  its  authorities,  including 
its  Courts  i)i  Justice,  are  boun<l  by  the  Constitution  of  the 
Union,  and  it  is  its  and  their  duty  to  observe,  administer  and 
enforce  its  provisions  in  proper  case^  and  connecti*  ns, as  much 
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so  as  its  own  Constitution  and  laws.  Indeed,  the  Constitution 
of  the  United  States  is  a  part  of  the  organic  law  of  this  State, 
and,  in  principle  and  theory,  there  is  not,  and  cannot  be, 
any  conflict  between  the  Constitution  and  laws  of  the 
United  States  and  the  same  of  this  State.  If  conflict,  in 
fact,  exists  in  an\  respect,  as,  unhappily,  is  sometimes  the 
case,  this  is  so  because  tho?e  who  determine  what  the  law 
is,  administer  and  enforce  it,  are  ignorant  of  or  misappre- 
hend its  true  meaning  and  application,  or  wilfully  disregard 
and  disobey  it. 

A  leading  and  very  important  purpose  of  the  Federal 
Union  was  to  establish  and  secure  the  freedom  of  trade  and 
commerce,  both  foreign  and  domestic,  and  particularly  for 
the  present  purpose,  between  and  among  the  several 
States  comprising  it.  To  this  end  it  is  provided  in  its 
Constitution,  Art.  I,  §3,  par.  3,  that  "the  Congress  shall 
have  power  *  *  *  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States  and  with  the  Indian 
tribes."  The  power  thus  conferred  is  indefinite  as  to  its 
scope,  and  capable  of  very  Intitudinous  interpretation  and 
exercise,  particularly  as  it  is  part  of  the  organic  law,  and 
the  subject  to  which  it  relates  is  one  of  great  breadth  and 
compass.  It  is  difficult  to  determine  its  just  limit  in  many 
respects,  but  it  should  receive  a  reasonable  interpretation, 
such  as  will  effectuate  the  purpose  contemplated,  trenching 
as  little  as  ])racticable  upon  the  powers,  rights  and  con- 
venience of  the  States,  ^'ery  certainly  the  provision 
implies  that  Congress  shall  regulafe  such  comratrce  and  the 
State  shall  not;  that  Congress  shall  do  so  effectually,  in  such 
way  and  by  such  means  as  will  secure,  promote  and  encourage 
the  same,  and  that  the  States  shall  not,  if  disposed  to  do  so, 
interfere  with,  destroy,  hinder  or  delay  the  same,  or  divert  it 
in  any  way  by  any  legal  constraint  for  their  own  advan- 
tage, otherwise  than  to  a  very  limited  extent,  as  allowed  by 
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the  Constitution.  Hence,  it  is  settled  that  a  State  cannot 
tax  commerce,  trade,  travel,  transportation,  or  the  privilege 
to  carry  on  and  conduct  the  same,  or  the  vehicles,  means 
and  appliances  employed  and  used  in  connection  therewith, 
coming  into  that  State  from  another  temporarily,  however 
freqiientl}',  and  returning  to  such  other  State ;  nor  can  it 
tax  such  commerce,  or  such  incidents  thereto,  passing  across 
it  from  another  or  other  States  to  another  or  other  States, 
however  often  this  may  be  done.  And  the  reason  is,  that  to 
so  lax  such  commerc**  and  the  incidents  thereto,  including 
such  means  of  transportation,  would  tend  directly,  and  have 
the  effect  in  a  greater  or  Ics-  rlegroo  and  like  extent,  to  inter- 
fere with  the  freedom  of  commerce  among  and  between  tl^e 
people  of  the  States  It  would  have  the  certain  effect  to 
embarrass,  hinder  and  delay  the  free  course  of  such  trade. 
If  a  State  could  thus  tax  such  commerce  at  all,  it  might,  in 
its  discretion,  for  its  own  benefit  and  advantage,  tax  it  so 
heavily  as  to  practically  destroy  it  within  its  own  borders, 
and,  in  possible  cases,  prevent  it  from  passin;^  freely  into 
other  Stat  s.  Moreover,  if  one  State  might  tax  it,  every 
State  through  which  it  passes  might  do  to  lik^  wise,  and  thus 
the  power  of  Congress  to  regulate  interstate  trade  and  com- 
merce would  be  nugatory  and  a  sheer  mockery.  It  is  clear 
that  a  State  has  no  such  power,  and  the  Supreme  Court  of 
the  United  States  has  authoritatively  so  decided,  directly 
and  in  effect,  in  many  cases.  Hayes  v.  Sleamahip  Co.,  17 
Howard,  596;  Morgan  v.  Parham,  16  Wall.,  471 ;  Fernj  Co. 
v.  Pennsylvaniay  114  U.  S.  Rep.,  196,  and  numerous  cases 
there  cited;  Pickard  v.  Pullmau  Co.,  117  U.  S.  Rep.,  31; 
Leloup  V.  Port  of  Mobile,  127  U.  S.  Rep.,  640. 

The  statute  (Acts  1887,  ch.  137,  §§  44-51),  properly  inter- 
preted, does  not,  and  was  not  intended  to,  embrace  and  to 
tax  the  property  of  the  defendant  put  in  question  by  this 
appeal.    It  had  reference  to  and  embraced  property  of  cor- 
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poralians,  whether  resident  or  not,  whose  property  was  situ- 
ated, had  a  sitaa,  in  this  State,  and  was  thus  subject  to  be 
taxtd.  But  the  property  in  question  was  not,  in  a  legal 
sense,located — situated — in  thisState;  it  had  nositus  here.  It 
was  the  property  of  a  non-resident  corporation,  einf)loyed  aud 
used  by  it  constantly  for  the  purposes  of  transportation  in  the 
course  (»f  the  conduct  of  inter-State  trade  and  commerceeoiii- 
ing  into  and  pas^iing  across  this  State  from  another  and 
other  States  to  and  into  anotlier  and  other  States  It  was 
not  stationar\ ,  but  Cvnstanlly  in  transita  from  one  State  to 
another  The  mere  fact  that  properly  of  the  defendant  of 
the  value  mentiuned  was  continuously  within  the  State,  did 
Hot  give  it  a  situs  here;  it  was  continu  illy  changing,  and  in 
transitu'  in  the  course  of  inter-State  commerce.  It  was  so 
continuously  in  the  State,  day  and  night,  because  of  the 
great  volume  of  trade  and  travel  passing  over  the  defendant's 
road  into  and  across  this  State  going  to  other  States.  It  is  true, 
as  suggested  on  the  argument,  that  such  property  receives 
protection  from  this  State,  and  has  benefit  of  its  laws,  but, 
nevertheless,  it  is  not  the  subject  of  taxation,  because  the 
Constitution  of  the  United  Slates  will  not,  as  we  have  seen, 
allow  it  to  be  made  such  subject.     Judgment  affirmed. 

No  error. 


r 
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W.  H.  REAVIS  et  al  v.  GEORGE  ORENSHAW  et  al. 

Ccmtract — Rescission — Evidence — Damages — Assigriment — 

Notice — Judge^s  Charge, 

1.  Id  an  action  to  declare,  among  other  things,  a  contract  rescinded, 

plaintiffs  proposed  to  show  that  defendants  offered  to  compromise 
the  matter;  the  defendants,  without  objection,  had  already  testi- 
fied that,  after  failing  to  make  settlement  with  plaintiffs,  they  had 
offered  to  accept  a  sum  by  way  of  compromise:  Heldy  that  while, 
generally,  an  offer  of  compromise  is  incompetent  evidence,  inas- 
much as  it  was  irrelevant  in  this  case,  its  admission  could  not 
prejudice  defendants,  and  was  harmless. 

2.  Where  it  appeared  from  the  evidence  that  both  plaintiffs  wrote  to 

one  of  the  defendants  and  asked  him  not  to  ship  certain  machinery 
previously  ordered  and  contracted  for,  and  the  machinery  was 
not  shipped,  and  there  was  also  an  offer  by  the  plaintiffs  to  pay 
damages:  Held,  there  was  some  evidence  to  go  to  the  jury  of  a 
rescission  of  the  contract. 

3.  Failure  to  produce  a  note  or  paper  on  trial,  which  ought  to  have  been 

produced,  is  a  circumstance  which  the  jury  may  consider  in  pass- 
ing upon  any  alleged  fact  which  would  be  made  to  appear  or  not 
appear  by  its  production. 

4.  Where,  upon  an  issue  of  damages  for  advertising  for  sale  land 

embraced  in  a  deed  of  trust  securing  a  contract  which  had  been 
rescinded,  there  was  no  evidence  to  go  to  the  jury  by  which  to 
determine  the  amount  of  damages:  Held,  that  the  charge  of  the 
Court  that  '*  if  the  jury  shall  decide  that  plaintiff  is  entitled  to 
damages,  the  measure  of  his  damages  will  be  his  loss  resulting 
from  inability  to  sell  his  land,"  etc.,  was  error,  and  entitles 
defendant  to  a  new  trial. 

Civil  action,  tried  at  Spring  Term,  1890,  of  Vance 
Superior  Court,  Armfield,  J.,  presiding. 

In  a  complaint  filed  by  the'  plaintiff  Reavis,  it  is  alleged, 
in  substance,  that  in  November,  1885,  he  and  Joseph  H. 
Edwards  contracted  with  the  defendant  Orenshaw,  agent  of 
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the  defendant  Farquhar,  for  the  purchase  of  certain 
machinery,  at  the  price  of  $2,208 — $208  to  be  paid  in  cash 
and  the  balance  in  three  equal  intallments  at  six,  twelve  and 
eighteen  months  from  date  of  shipment,  with  eight  per  cent 
interest,  and  that  they  executed  their  notes  for  said  pay- 
ments; that  at  the  same  time,  in  addition  to  the  said 
machinery,  the  title  to  which  was  to  be  retained  till  the  pur- 
chase-money was  paid  in  full,  the  plaintiff  Reavis  conveyed 
to  the  defendant  Orenshaw  certain  land,  mentioned  in  the 
complaint,  in  trust,  to  secure  the  payment  of  the  purchase- 
money,  with  power  of  sale;  that  within  four  or  five  days 
after  the  execution  of  the  said  contract  and  deed,  and  "  before 
the  defendants  had  even  attempted  to  begin  packing  the 
goods  for  shipment,"  the  plaintiflFs,  having  ascertained  that 
they  could  not  secure  a  sufficient  sum  to  make  the  cash  pay- 
ment of  $208,  wrote  to  the  defendant  Farquhar,  who  lived 
in  York,  Pennsylvania,  and  "countermandfd  the  order  and 
offered  to  pay  them  any  coits  and  damages  the\^  had  sus- 
tained"; that  after  that  time  the  plaintiff  heard  nothing 
from  Farquhar;  the  machinery  was  never  shipped,  and  he 
thought  that  Farquhar  was  satisfied;  but,  notwithstanding 
the  countermand  of  the  order  and  the  non-shipment  of  the 
machinery,  the  defendant  Orenshaw,  as  trustee,  &c.,  has 
advertised  the  land  of  the  plaintiff,  conveyed  in  the  deed  of 
trust,  to  be  sold,  &c.,  and  he  asks  that  the  defendant  Oren- 
shaw be  restrained,  &c. 

The  defendant  Orenshaw  answers,  substantially  admitting 
the  contract  as  alleged,  but  denying  the  other  allegations 
and  averring  that,  some  time  after  forwarding  the  contract 
to  Farquhar,  and  after  the  preparations  for  "filling  the  con- 
tract were  well  under  way"  and  the  machinery  in  course  of 
construction,  he  was  notified  by  Farquhar  that  he  had 
received  a  letter  from  the  plaintiff  directing  "the  shipment 
of  the  machinery  to  be  stopped,  and  asking  to  be  released 
from  the  contract  of  purchase."    The  defendant,  as  agent  of 
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Farquhar,  saw  the  plaintiffs  and  attempted  to  procure  a  set- 
tlement, but  they  persistently  refused ;  that  he  has  no  interest 
in  the  matter,  except  as  trustee;  that  he  is  informed  and 
believes  that  one  of  said  notes  was  assigned  to  E.  P.  Stair, 
cashier  of  the  Farmers  National  Bank  of  York,  Pennsylva- 
nia, by  Farquhar,  before  maturity  and  without  notice,  &c. ; 
that,  by  the  terms  of  the  deed  executed  to  him,  he  is  to  sell, 
upon  default,  at  the  request  of  the  said  Farquhar  or  his 
assigns;  that  he  has  been  requested  by  Farquhar  and  said 
Stair  to  sell,  and  admits  his  purpose  to  do  so,  unless 
restrained,  &c. 

A  temporary  restraining  order  was  granted,  which  was 
afterwards  continued  to  the  final  hearing. 

By  an  order  in  the  cause,  J.  H.  Edwards  was  made  party 
plaintiff,  and  E.  P.  Stair  party  defendant. 

An  amended  complaint  was  filed,  setting  forth  that  E.  P. 
Stair  claimed  to  be  the  owner  of  one  of  the  notes,  and  that 
"he  alleged  that  it  was  transferred  to  him  before  maturity," 
It  was  further  alleged  tl)at,  by  reason  of  the  action  of  the 
defendants  in  advertising  the  land  of  the  plaintiff  Reavis, 
he  had  sustained  damage,  &c. 

The  defendant  Farquhar  filed  a  separate  answer,  admit- 
ting, substantially,  the  contract  as  alleged  in  the  complaint, 
and  that  Orenshaw  had  advertised  the  land  for  sale,  but 
denying  the  other  allegations;  and  for  a  further  answer,  he 
says,  in  substance,  that  he  has  incurred  expenses  and  liabili- 
ties to  the  amount  of  $800,  which  will  be  a  total  loss  to  him 
if  the  prayer  of  the  plaintiff's  is  granted;  that  he  never  con- 
sented to  a  change  or  rescission  of  the  contract,  &c. 

The  defendant  E.  P.  Stair  also  filed  a  separate  answer, 
denying  knowledge  or  information  sufficient  to  form  a  belief 
as  to  most  of  the  allegations  of  the  complaint,  but  he  is 
informed  and  believes  that  the  promissory  notes  became  due 
at  six,  twelve  and  eighteen  months  after  date,  respectively, 
and  that  they  are  secured  by  the  trust.     He  also  says  that 
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he  is  the  owner  of  the  note  for  $667,  due  twelve  months 
after  date,  and  admits  that  he  has  called  upon  the  trustee 
to  sell,  &c. 

In  response  to  the  issues  submitted,  the  jury  say — 

1.  That  the  defendant  Farquhar  agreed  to  a  rescission  of 
the  contract 

2.  That  he  sustained  no  damage  by  the  rescission. 

3.  That  the  note  for  $667  was  not  assigned  to  E.  P.  Stair 
before  maturity,  and  for  value,  and  without  notice  of  the  ' 
plaintiffs'  equity. 

4.  That  the  plaintiff  Reavis  has  sustained  damage  by 
reason  of  the  wrongful  acts  of  the  defendants,  to  the  amount 
of  twenty  dollars. 

There  was  judgment  for  the  plaintiffs,  and  the  defendants 
appealed. 

Upon  the  trial,  the  plaintiffs  having  notified  the  defend- 
ants to  produce  the  notes  and  letters  referred  to  in  the  plead- 
ings, copies  were  introduced,  as  were  also  the  contract  of 
purchase  and  deed  of  trust. 

J.  H.  Edwards,  one  of  the  plaintiffs,  testified  that  four  or 
five  days  after  executing  and  forwarding  the  contract,  notes 
and  deed  of  trust,  he  wrote  to  the  defendant  Farquhar 
"  that  plaintiffs  could  not  raise  the  money  to  meet  the  cash 
payment;  asked  him  not  to  ship  the  machinery, and  they 
would  pay  him  damages."  No  answer  was  received,  nor  was 
the  machinery  shipped,  and  plaintiff  understood  Farquhar 
to  agree  to  his  proposition  for  these  reasons. 

"Being  cross-examined,  he  stated  that  all  plaintiffs'  deal- 
ings with  Farquhar  had  been  through  his  agent,  George 
Orenshaw ;  that  this  letter  was  the  only  direct  communica- 
tion with  him,  that  witness  knew  of;  that  a  few  days  after 
writing  that,  the  agent,  Orenshaw,  came  to  witness  about  the 
matter,  and  tried  to  settle  it,  but  no  agreement  was  reached. 
Witness  told  Orenshaw  that  he  did  not  propose  to  pay  any 
damages,  but  thought  Reavis  ought  to  pay  something-:-at 
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least  the  attorneys'  fees  for  arranging  the  contract  and  deed 
of  trust.  Orenshaw  spoke  to  the  witness  two  or  three  times 
about  the  matter,  and  showed  him  a  letter  from  Farquhar 
about  it.  When  the  six-months  note  fell  d\ie  it  was  pre- 
sented by  the  bank  for  payment,  but  was  not  paid.  After 
the  note  was  sent  back  by  the  bank,  Farquhar  sent  an  agent 
here  from  York,  Pa.,  who  tried  to  settle  the  matter  with 
plaintiffs,  but  they  could  not  agree  as  to  the  amount  of  dam- 
ages, and  no  agreement  was  ever  reached. 

"  On  his  re-direct  examination,  plaintiffs  proposed  to  show    . 
by  the  witness  that  the  defendant  Farquhar,  through  the 
agent  sent  out  from  York.  P.i.,  offered  to  settle  with  plaintiffs 
for  $200.     Defendants  objected.     Objection  overruled,  and 
defendants  exct-pted."    . 

"  Witness  then  testified  that  Farquhar's  agent  offered  to 
settle  and  give  up  the  deed  and  notes  for  $200;  does  not 
remember  that  anything  was  said  about  one  of  the  notes 
being  assigned  to  E  P.  Stair." 

The  other  facts  necessary  to  an  understanding  of  the  mat- 
ters passed  upon  are  stated  in  the  opinion. 

Messrs,  A,  C,  Zollicoffer  and  C.  M.  Cook,  for  plaintiffs. 
Mr,  T,  M.  Pittman,  for  defendants. 

Davjs,  J. — after  stating  the  case : 

1.  We  do  not  understand  counsel  for  the  plaintiff'  to  con- 
trovert the  settled  principle  that  when  an  offer  of  compromise 
is  made  and  rejected,  the  rights  of  the  parties  remain,  with- 
out prejudice,  precisely  as  they  were  before  the  off*er;  but 
they  insist  that  the  evidence  is  rendered  competent  by  what 
was  said  on  the  cross  examination. 

The  defendant  Farquhar,  whose  deposition  (taken  before 
the  trial)  was  read,  testified,  without  objection,  that  after  he 
had  been  unable  to  effect  a  settlement  with  Reavis  and 
Edwards,  "  who  pleaded  their  poverty,  among  other  reasons, 
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for  not  making  a  settlement^  I  promised  to  take  $200  in  full 
settlement  of  the  whole  amount  due  me,  and  pay  off  the 
discounted  note  and  return  it  with  the  others";  and  we  are 
unable  to  see  how  the  testimony  objected  to  could  prejudice 
the  defendant. 

2.  The  second  exception  is  to  the  submission  of  the  fourth 
issue  which  relates  to  alleged  damages  sustained  by  Reavis. 
The  issues  are  made  by  the  pleadings,  and,  as  the  complaint 
alleges  and  the  answer  denies,  that  Reavis  has  sustained 
damage,  the  issue  was  a  proper  one  Whether  his  Honor 
should  have  instructed  the  jury  that  there  was  no  suflScient 
evidence  to  sustain  the  allegation,  is  a  different  question, 
as  will  be  seen,  when  we  come  to  consider  the  exception  to 
his  charge  in  relation  thereto. 

3.  The  third  exception  was  to  the  refusal  of  his  Honor  to 
instruct  the  jury,  "  That  there  was  no  evidence  of  any  agree- 
ment on  the  part  of  A.  B.  Farquhar  to  the  rescission  of  his 
contract  with  the  plaintiff." 

Both  Edwards  and  Reavis  testified  that  Edwards,  within 
four  or  five  days  after  the  contract  was  made,  wrote  to 
Farquhar,  "asking  him  not  to  ship  the  machinery,  and 
offering  to  pay  damages";  that  the  machinery  was  to  be 
sent  within  seven  days  from  the  time  they  sent  the  contract, 
and  as  the  machinery  was  not  shipped,  and  ho  answer 
received,  they  understood  the  request  not  to  ship  the 
machinery  to  have  been  agreed  to  by  the  defendant. 

It  appears  from  the  testimony  of  both  Edwards  and  Reavis 
that  they  wrote  to  Farquhar,  "asking  him  not  to  ship  the 
machinery  and  offering  to  pay  damages."  It  further 
appears  that  the  machiner}'^  was  not  shipped,  and  much  of 
the  evidence  sent  up  with  the  record,  and  which  we  deem  it 
unnecessary  to  set  out,  relates  to  a  controversy  between  the 
parties  as  to  the  amount  of  damages  sustained  by  the  defend- 
ant. Orenshaw  testified  that  "the  letter  from  plaintiffs  to 
Farquhar,  asking  him  not  to  ship  the  machinery  and. let 
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them  pay  damages  was  sent  to  him,  with  instructions  to  see 
the  plaintiffs  and  make  some  settlement,  and  that  he  tried 
to  settle  with  them  and  never  succeeded."  The  plaintiffs,  in 
their  letter,  promised  to  pay  damages,  and  the  subsequent 
controversy  seems  to  have  related  only  to  that  question. 

The  defendant  Farquhar  did  not  ship  the  machinery,  and 
whatever  may  have  been  the  amount  of  damages  sustained 
by  the  defendant,  we  think  there  was  some  evidence  to  go 
to  the  jury  upon  the  question  of  the  rescission  of  the  original 
contract.  The  plaintiffs  made  an  offer  to  pay  damages,  ask- 
ing defendant  not  to  ship  the  machinery  under  the  contract* 
and  if  the  defendant  agreed  to  this,  and  did  not  ship  the 
machinery  in  consequence  of  it,  the  failure,  thereafter,  to 
agree  upon  the  amount  of  damages  would  not  affect  the 
question  of  rescission. 

4.  The  fourth  exception  related  to  the  latitude  permitted 
plaintiff^s  counsel  in  the  course  of  his  closing  argument.  It 
does  not  appear  that  his  Honor  was  requested  to  interpose 
and  stop  counsel,  and  he  instructed  the  jury,  "in  substance, 
to  consider  the  evidence  without  reference  to  any  prejudice," 
which  removed  the  objection. 

The  fifth,  sixth  and  seventh  exceptions  are  embraced  in 
the  following  charge  to  the  jury,  and  indicate — 

5.  That  they  might  consider  the  testimony  and  determine, 
from  all  the  circumstances,  whether  the  defendant  Farquhar 
agreed  to  rescind  his  contract  with  the  plaintiffs;  that  he 
had  a  right  to  ship  the  goods  and  hold  plaintiff  to  their 
contract,  but  if  the  jury  should  find  that  the  negotiations 
between  Farquhar's  agent  and  the  plaintiffs  for  a  settle- 
ment, subsequent  to  the  letter  from  plaintiffs  to  Farquhar, 
had  sole  reference  to  the  question  of  damages,  that  fact 
might  be  considered,  in  connection  with  his  not  shipping 
the  machinery,  as  tending  to  show  his  agreement  to  the 
rescission. 
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6.  That,  after  notice  to  the  defendant  to  produce  the  notes, 
or  bonds,  given  by  plaintiifs  to  A.  B.  Farquhar,  it  was  the 
duty  of  the  defendant  to  produce  them,  and  the  jury  may 
consider  their  failure  to  produce  them,  after  such  notice,  as 
evidence  tending  to  show  that  the  one  due  twelve  months 
after  date  had  not  been  assigned  to  E.  P.  Stair  before 
maturity. 

7.  That  upon  the  question  of  damages,  if  the  jury  shall 
decide  that  the  plaintiff  Reavis  is  entitled  to  damages,  the 
measure  of  his  damages  will  be  the  loss  resulting  in  bis 
inability  to  sell  his  land  because  of  the  defendant's  deed  of 
trust  (seventh  exception). 

As  to  the  fifth  exception,  we  think  the  charge  of  his  Honor 
was  warranted  by  the  evidence,  to  which  we  have  already 
referred,  and  there  was  no  error. 

As  to  the  sixth  exception,  the  notes  were  in  the  possession 
or  under  the  control  of  the  defendant,  and  if,  after  notice, 
they  were  not  produced,  the  jury  might  consider  that  as  a 
circumstance,  in  passing  upon  any  alleged  fact  which  would 
be  made  to  appear,  or  not  appear,  by  the  production  of  the 
notes  themselves;  and  of  this  the  defendant  would  have  no 
right  to  complain.  It  will  be  observed  that  the  defendant 
Stair  does  not  allege  that  the  note  was  transferred  before 
maturity  and  without  notice,  but  there  was  no  objection  to 
the  issue. 

As  to  the  seventh  exception,  there  was  no  evidence  to  warrant 
the  charge  of  his  Honor  as  given.  The  only  evidence  in 
any  way  bearing  upon  the  question  is  that  of  the  plaintitF 
Reavis,  which  is  as  follows:  "I  think  it  was  about  a  year  ago 
that  my  land  was  advertised  by  Orenshaw;  I  have  been 
damaged  by  the  property  being  advertised,  and  by  its  being 
tied  up  with  this  deed  of  trust;  I  had  a  chance  to  sell  the 
land  at  a  good  profit." 

On  his  cross-examination,  he  said  that  "the  notes  had 
never  been  returned  to  him,  and  the  deed  of  trust  had  never 
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been  cancelled;  that  he  had  never  called  upon  either  Far- 
quhar  or  Orenshaw  for  their  surrender  and  cancellation; 
that  at  the  tirae  he  had  an  opportunity  to  sell  his  land  there 
were  judgments  against  him,  two  or  more  of  them  docketed 
in  the  Superior  Court  Clerk's  office,  and  a  lien  on  his  land 
of  small  amounts,  and  his  land  was  worth  J800." 

This  was  all  the  evidence  in  any  way  relating  to  the  ques- 
tion of  damages  to  the  plaintiff,  and  it  presented  the  jury 
with  no  measure^  great  or  small,  by  which  to  determine  the 
amount  of  damages,  if  any,  sustained  by  the  plaintiff.  His 
original  complaint  made  no  demand  of  judgment  for  dam- 
ages, but  only  asked  that  the  defendant  Orenshaw  be 
restrained  from  selling  or  disposing  of  the  property  until 
the  question  as  to  the  amount  due  the  defendant,  if  any, 
could  bo  passed  upon  and  ascertained. 

There  was  error  in  the  charge  excepted  to,  and  the  defend- 
ants are  entitled  to  a  new  trial. 

Error. 


LAUEA  V.  AVENT  et  al.  v.  S.  8.  ARRINGTON  et  al. 

Deed — Probate  and  Registration — Delivery — Color  of  Title — 
Possession — Findings  by  the  Court — Declarations  Against 
In  terest —  Eviden  ce. 

1.  When  a  certificate  of  probate  is  not  &ufiicient  to  entitle  the  instru- 

ment to  registration,  if  a  party  make  it  part  of  his  pleading  he 
waives  the  question  of  its  admissibility. 

2.  So  likewise,  defendants'  admission  that  a  paper- writing  in  question  is 

*  the  one  attached  as  an  exhibit  in  the  pleadings,  relieves  the  plain- 
ti£f  of  proving  its  contents,  but  its  delivery  and  sealing  may  still 
be  disputed. 
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3.  Where  a  deed  is  proved  and  registered  there  is  a  presumptiozi  of 

proper  delivery,  nothing  more  appearing. 

4.  An  instrument,  though  signed,  is  not  available  to  prove  color  of  title, 

unless  it  is  delivered. 

5.  The  delivery  of  a  paper- writing,  offered  to  show  color  of  title,  may  be 

proved  by  parol,  and  its  probate  and  registration  is  not  essential 
to  such  proof. 

6.  The  Code,  §  1245,  amended  by  Laws  of  1885,  ch.  147,  making  a  con- 

tract for  sale  of  land  inadmissible  without  registration,  does  not 
make  registration  essential  to  the  use  of  a  deed  to  show  color  of 
title,  where  there  is  a  claim  and  possession  under  it. 

7.  Possession,  under  color  of  title,  works  notice  to  purchasers. 

8.  The  conclusions  of  the  Court  below  as  to  the  fact  of  delivery,  sup- 

ported, as  it  was,  by  some  evidence,  will  not  be  reviewed  in  this 
Court. 

9.  Declarations  of  grantor  of  delivery,  being  against  his  own  interest,  are 

admissible  to  show  it. 

[Discussion  of  the  Doctrine  of  Color  of  Title,  by  Avery,  J.] 

This  was  a  civil  action,  tried  before  Connor^  J.,  at  Spring 
Term,  1889,  of  the  Superior  Court  of  Nash  County. 

The  findings  of  fact,  conclusions  of  law,  and  judgmeut 
were  as  follows : 

On  the  18th  day  of  January,  1848,  Nicholas  W.  Arrington, 
being  the  owner  in  fee  of  the  real  estate  described  in  the 
complaint,  signed  and  delivered  unto  Elizabeth  F.  Wright, 
his  daughter,  and  the  then  wife  of  W.  T.  Wright,  the  paper- 
writing,  a  copy  whereof  is  as  follows:  • 

"This  indenture  and  deed  of  gift,  made  this  18th  day  of 
January,  one  thousand  eight  hundred  and  forty-eight,  be- 
tween Nicholas  W.  Arrington,  of  the  county  of  Nash  and 
State  of  North  Carolina,  of  the  one  part,  and  Elizabeth  F. 
Wright,  of  the  county  and  State  aforesaid,  of  the  other 
part — 

"Witnesseth,  That,  for  and  in  consideration  of  the  level 
have  for  my  daughter  Elizabeth  F.  Wright,  I  have  this  day 
given,  granted,  aliened  and  delivered  to  the  said  Elizabeth 
F.  Wright  one  tract  of  land  adjoining  the  lands  of  Wm.  T. 
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Wright,  myself  and  others,  and  bounded  as  follows  (describ- 
ing it),  which  said  tract  of  land  I  value  and  assess  to  my 
daughter  Elizabeth  F.  at  the  sum  of  twelve  hundred  and 
fifty  dollars,  without  interest,  and  also  the  following  negro 
slaves,  viz.,  Selah,aged  about  forty-five;  Chaney,aged  about 
sixteen;  Angeline,  aged  about  fourteen;  Rose,  aged  about 
twelve;  Thomas,  about  ten;  Anthony,  about  eight;  Milly, 
about  five;  and  Charity,  about  eighteen  months,  which  said 
negro  slaves  I  also  give  to  my  daughter  Eh'zabeth  F.  Wright, 
them  and  their  increase  from  this  day  forward,  and  to  be 
received  by  her  as  likely  only  assessing  the  eight  negroes 
without  interest  or  increase  as  here  described,  and  the  same 
rates  or  price  as  my  other  negroes  may  be  valued  and 
assessed  to  my  other  children,  in  case  or  provided  I  should 
die  intestate;  and  I  furthermore  give,  grant  and  deliver  to 
her,  my  daughter  Elizabeth  F.  Wright,  and  Wm.  T.  Wright, 
her  husband,  all  the  other  property  heretofore  delivered  to 
them,  consisting  of  furniture,  stock,  provisions,  &c ,  which  I 
here  assess  at  the  sum  of  four  hundred  dollars,  which  is  to 
carry  on  interest,  and  which  said  money,  land  and  negroes 
I  give  to  her,  my  daughter  Elizabeth  F.,  her  heirs,  assigns, 
forever,  as  a  part  of  her  proportionable  part  of  what  I  may 
or  hereafter  be  able  to  give  my  children. 
"In  evidence  of  which,  I  herewith  set  my  hand. 

"Nicholas  W.  Arrington." 

There  is  no  seal  attached  to  or  following  the  signature  of 
the  said  N.  W.  Arrington,  nor  is  any  seal  to  be  found  upon 
any  part  of  said  paper-writing.  This  fact  is  found  by  an 
inspection  of  the  original  document  or  paper-writing,  there 
being  no  other  testimony  offered  in  respect  thereto.  The 
plaintiffs  contended,  as  a  matter  of  law,  that  a  seal  was  to 
be  found  upon  said  paper-writing.  To  the  end  that  the 
question  may  be  presented  to  the  Supreme  Court  for  review, 
the  Clerk  is  instructed,  if  the  plaintiff's  so  desire,  to  send 


380  IN  THE  SUPREME  COURT. 

AVKNT  V.   ARRINGTON. 

with  the  transcript  the  original  paper-writing,  or  a  photo- 
graphic copy  thereof. 

Upon  the  delivery  of  the  said  paper-writing,  the  said 
Elizabeth  F.  Wright,  together  with  her  said  husband,  entered 
upon  and  remained  in  the  possession  of  the  land  therein 
described  until  the  execution  of  the  deed  hereinafter  set 
forth,  to-wit,  November  IGth,  1857. 

Said  paper-writing  was  admitted  to  probate  and  regisiered 
in  the  county  of  Nash  on  the  29th  day  of  December,  1885. 

On  the  16th  day  of  November,  1857,  W.  T.  Wright,  tlie 
husband  of  the  said  Elizabetli,  executed  and  delivered  unto 
John  F.  Speight  the  deed,  a  copy  whereof  is  as  follows  (the 
land  described  in  the  complaint  and  the  said  paper-writing 
is  enclosed  within  the  boundaries  described  in  the  said  deed): 

"  This  indenture,  made  this  the  16th  day  of  November, 
one  thousand  eight  hundred  and  fifty-seven,  William  T. 
Wright,  of  the  county  of  Nash  and  State  of  North  Carolina, 
of  the  one  part,  and  John  F.  Speight,  of  the  county  of  Edge- 
combe and  State  aforesaid,  of  the  other  part — 

"  W^itnesseth :  That  for  the  consideration  of  four  thousand 
five  hundred  dollars,  to  him,  the  said  William  T.  Wright, 
in  hand  paid  by  the  said  John  F.  Speight,  hath  this  day 
bargained,  sold  and  delivered  to  the  said  John  F.  Speight, 
one  tract  of  land,  and  known  as  mv  residence  in  said  county 
of  Nash,  adjoining  the  lauds  of  N.  W.  Arringtou,  A.  H. 
Arrington  and  others,  and  bounded  as  follows,  to-wit  (describ- 
ing it):  To  have  and  to  hold  the  same,  with  all  the  privi- 
leges, advantages,  appurtenances  thereunto  belonging,  to 
him,  the  said  John  F  Speight,  his  heirs,  assigns,  &o.,  forever, 
against  the  claims  of  all  other  persons  whatever;  and  in 
evidence  of  which  I  do  for  myself,  heirs,  assigns,  warrant 
and  defend  the  same,  the  day  and  date  before  written. 

"  Wm.  T.  Wright."     [Seal] 

"  And  signed  and  acknowledged  in  the  presence  of — 
Witnesses:   N.  M.  Harris  and  John  G.  Arrington." 
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At  the  time  of  the  execution  of  the  said  deed  by  W.  T. 
Wright,  N.  W.  Arrington  wrote  and  signed  an  indorsement 
thereon  in  the  following  words,  to- wit: 

"N.  B. — Whereas,  a  portion  of  the  above  tract  was  pre- 
sented by  me  to  the  said  William  T.  Wright  and  Elizabeth, 
his  wife,  I  do  therefore  now,  for  myself,  and  also  for  my 
daughter  Elizabeth,  relinquish,  deliver,  warrant  and  defend 
her  interest  in  said  land  in  compliance  and  according  to  the 
above  said  deed,  and  iu  evidence  of  which  I  have  hereunto 
set  my  hand,  &c.,  the  day  and  date  above  written. 

"  Nicholas  W.  Abrington."     [Seal.] 

"And  assigned  in  the  presence  of — 

Witnesses:  N.  M.  Harris  and  John  G.  Arrington." 

m 

This  deed  was  admitted  to  registration  March  __,  1861. 

John  F.  Speight  paid  a  full  and  valuable  consideration 
for  the  said  land  and  went  into  possession  thereof  upon  the 
delivery  of  said  deed,  and  he,  and  those  claiming  under  him, 
including  the  defendants  (except  those  who  disclaim  in  the 
answer),  have  remained  in  po^^session  thereof  until  the  com- 
mencement of  this  action. 

The  defendants  (except  those  disclaiming)  claim  and  aie 
entitled  to  all  of  the  interest  and  estate  in  said  land  which 
may  have  passed  to  or  veste«l  in  the  said  John  F.  Speight, 
by  virtue  of  the  aforesaid  deed  from  W.  T.  Wright  to  him, 
or  the  endorsement  thereon  by  said  N.  W.  Arrington.  The 
said  defendants  also  claimed  and  are  entitled  to  and  interest 
which  may  have  accrued  to  the  said  John  F.  Speight  or  his 
assignees,  by  lapse  of  time  or  otherwise. 

Prior  to  his  death,  the  said  Nicholas  W.  Arrington  made 
and  published  his  last  will  and  testament,  the  third  item 
whereof  is  in  the  following  words,  to-wit:  **  I  will  and  direct 
my  two  tracts  of  land  east  of  said  road,  the  one  known  as 
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the  '  Harper  place'  and  the  other  known  as  the  *  Doles  place,' 
in  front  of  Daniel  Sumner's,  containing  about  one  hundred 
and  thirty-five  acres  each,  to  be  sold,  at  my  death,  by  my 
hereinafter-named  executors,  and  the  annual  interest  arising 
therefrom  to  be  applied  to  the  wants  and  comfort  of  my 
unfortunate  son,  Nicholas  W.  Arrington,  during  his  natural 
life." 

The  above  mentioned  land  is  a  part  of  the  land  described 
in  the  paper-writing  executed  by  said  N.  W.  Arrington  to 
said  Elizabeth  Wright,  which  he  had  purchased  from  the 
grantees  of  said  John  F.  Speight. 

The  sixth  item  of  said  will  is  in  the  following  words, 
to- wit: 

"I  will  and  direct  that  no  part  of  my  estate,  real  or  per- 
sonal, go  to  my  daughter  Elizabeth  and  her  husband,  W.  T. 
Wright,  for  cause,  that  I  have  done  by  past  gifts  equal  jus- 
tice with  my  other  children." 

W.  T.  Wright  died  August  25th,  1886,  his  wife  Elizabeth 
having  died  during  the  year  1872,  leaving  the  plaintiffs,  her 
children  and  heirs  at  law.  The  defendants  all  disclaim 
except  W.  W.  Arrington  and  B.  L.  Arrington.  *  Neither 
claim  or  have  any  interest  in  the  said  land. 

The  Court,  upon  the  foregoing  facts,  being  of  the  opinion, 
"  that  the  legal  title  to  said  land  in  controversy  did  not  pass 
to,  or  vest  in,  the  said  Elizabeth  Wright  by  virtue  of  the 
paper-writing  set  forth,  the  same  not  being  under  seal,  but 
that  she  acquired  an  equitable  estate  in  fee  in  said  land; 
that  said  paper-writing  operated  in  equity  as  a  covenant  to 
convey  said  land,  and,  as  such,  was  supported  by  a  merito- 
rious consideration. 

*'  That  John  F.  Speight  acquired  no  interest,  title  or  estate 
in  said  land  by  virtue  of  the  deed  from  W.  T.  Wright,  or 
the  endorsement  thereon  by  N.  W.  Arrington,  as  against  the 
said  Elizabeth  F.  Wright 
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"That  upon  the  death  of  said  Elizabeth  F.  Wright,  the 
equitable  title  descended  to  her  heirs  at  law,  the  plaintiffs, 
subject  to  the  life  estate  of  said  W.  T.  Wright,  as  tenant  by 
the  courtesy,  and  his  interest  vested  in  the  defendants  by 
way  of  estoppel. 

"That  upon  the  death  of  said  W.  T.  Wright,  the  right  to 
the  possession  of  the  said  land  descended  to  the  plaintiffs. 
That  they  are  not  bound  by  the  statute  of  limitations, 
nor  is  there  any  presumption  of  an  abandonment  of  their 
rights  or  equities.  That  the  certificate  of  probate  on  said 
paper-writing  is  not  suiBcient  to  entitle  it  to  registration, 
but  the  same  being  made  a  part  of  the  answer,  the  ques- 
tion of  its  admissibility  does  not  arise. 

"It  is  thereupon  adjudged  that  the  plaintiffs  recover  of  the 
defendants,  except  those  who  disclaim,  the  possession  of  the 
said  land  described  in  the  complaint.  That  the  question 
of  rents  and  profits,  and  the  amount  for  which  each  defend- 
ant is  liable,  be  ascertained  by  the  Clerk  of  this  Court,  who 
is  hereby  appointed  a  referee  for  that  purpose;  that  plaintiffs 
have  a  writ  of  possession  from  the  Clerk  of  this  Court  for 
the  said  land,  and  recover  their  costs  in  this  behalf  expended, 
except  as  to  the  defendants  who  disclaim,  to  be  taxed  by 
the  Clerk.  That  this  cause  be  retained  until  the  report  in 
regard  to  the  rents  is  confirmed,"  etc. 

From  the  foregoing  judgment  the  defendants,  except  those 
who  disclaim,  appealed  to  the  Supreme  Court. 

The  following  errors  are  assigned  by  the  defendants: 

1.  That  they  denied  the  execution  of  the  alleged  deed 
from  N.  W.  Arrington  to  Elizabeth  F.  Wright,  and  also 
denied  the  title  of  the  plaintiffs  to  the  locus  in  quo,  and  that 
they,  the  said  defendants,  also  pleaded  matters  in  avoidance, 
and  that  it  was  error  for  the  Court  to  disregard  the  denials, 
and  adjudged  that  the  answer  admitted  the  execution  of 
the  instrument. 
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2.  That  the  Court  erred  in  finding,  as  a  fact,  that  said 
alleged  deed  was  delivered  to  said  Elizabeth  F.  Wright. 
The  only  evidence  on  this  point  was  as  follows:  TJhe  paper- 
writing  was  introduced  by  the  plaintiffs,  but  the  defend- 
ants insisted  that  it  was  not  validly  and  legally  probated 
and  recorded,  and  cannot,  therefore,  prove  delivery.  The 
Court  did  not  pass  upon  or  adjudge  the  validity  of  the 
certificate  of  probate,  being  of  the  opinion  that,  by  the 
pleadings,  the  only  question  presented  was  the  right  of 
the  plaintiffs  upon  the  paper-writing  as  set  out  in  the 
pleadings.  W.  F.  Howerton  testified  that  this  paper-writ- 
ing was  handed  to  him  by  W.  T.  Wright,  in  the  fall  of 
1885,  and  that  he  agreed  to  recover  the  land  for  one-half  of 
it,  and  that  he  afterwards  had  the  instrument  recorded. 
Other  witnesses  introduced  by  the  plaintiffs  testified  that 
Elizabeth  F.  Wright  and  her  husband  were  in  possession 
of  the  land  from  1848  until  November,  1857,  and  that  ever 
since  then  John  T.  Speight,  and  those  claiming  under  him, 
had  been  in  possession. 

3.  That  his  Honor  erred  in  deciding  that  said  paper- 
writing  was  admitted  to  probate  and  registration.  Decem- 
ber 29,  1885.  The  defendants  insisted  that  the  probate 
is  insuflScient,  and  the  registration  unauthorized  and  void. 
The  witness  (John  J.  Drake)  does  not  state  by  what  means 
he  had  acquired  a  knowledge  of  the  handwriting  of  the 
said  N.  W.  Arrington,  nor  that  he  had,  in  any  way,  ever 
acquired  such  knowledge;  nor  even  that  said  N.  W.  Arring- 
ton was  dead  at  the  time  of  the  so-called  probate.  No  other 
registration  of  the  instrument  being  proven,  the  defendants 
insisted  that,  as  against  them,  it  was  null  and  void,  under 
chapter  147,  Acts  1885. 

4.  That  his  Honor  erred  in  deciding  that  said  Elizabeth 
F.  Wright,  by  virtue  of  said  paper- writing,  acquired  an 
equitable  estate  in  fee  in  said  land,  and  that  said  paper- 
writing  operated  in  equity  as  a  covenant  to  convey.    The 
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defendants  in:>iste<l  that  even  if  said  paper-writing  was 
delivered  to  said  Elizabeth  F.  Wright,  she  had  under  it,  as 
against  ^N.  W.  Arrington,  only  an  equity  for  specific  per- 
formance, or  to  compel  a  correction  of  the  instrument,  and 
the  re-execution  of  the  same  in  a  proper  form,  and  that  this 
equitj'  was  inferior  to  that  of  Speight,  or  his  grantees,  the 
defendants,  arising  under  a  contra^jt  in  rem.  for  full  value. 

5.  That  his  Honor  erred  in  deciding  that  said  equity  in 
favor  of  Elizabeth  F.  Wright,  or  her  heirs,  the  plaintiffs, 
had  not  been  presumptively  abandoned  under  Revised 
Code,  ch.  65,  §  19. 

6  That  his  Honor  erred  in  deciding  that  John  F.  Speight 
acquired  no  interest,  title  or  estate  in  said  land  by  virtue  of 
the  deed  from  W.  T.  Wright,  or  the  indorsement  by  N.  W. 
Arrington,  as  against  the  said  Elizabeth  F.  Wright. 

7.  1  hat  his  Honor  erred  in  deciding  that  upon  the  death 
of  said  Elizabeth  F.  Wright,  the  equitable  title  descended 
to  her  heirs  at  law,  the  plaintiffs,  subject  to  the  life-estate  of 
said  W.  T.  Wright  as  tenant  by  the  courtesy,  etc. 

8.  That  his  Honor  erred  in  deciding  that,  upon  the  death 
of  said  W.  T.  Wright,  the  right  to  the  possession  of  the  said 
land  accrued  to  the  plaintiffs. 

9.  That  his  Honor  erred  in  holding  that  the  execution  of 
the  said  paper-writing  was  admitted  by  the  answer. 

10.  That  his  Honor,  erred  in  not  declaring  that  there  was 
no  evidence  of  the  delivery  of  said  paper-writing  to  said 
Elizabeth  F.  U* right,  and  that  while  her  father  may  have 
intended  to  give  her  the  land,  he  never  effectuated,  but 
abandoned,  that  intention. 

Paragraph  two  of  the  complaint  is  as  follows:  "That 
on  the  said  date  the  said  N.  W.  Arrington  executed  a  deed 
conveying  in  fee-simple  said  land  to  Elizabeth  F.  Wright, 
his  daughter,  who  was  then  the  wife  of  W.  T.  Wright,  and 
the  said  Elizabeth  F.  Wright  shortly  thereafter  entered  into 
the  possession  of  said  land." 
105—25 
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Parrt graph  two  of  the  answer  is  as  follows:  "That  para- 
graph two  of  the  complaint  is  not  true  It  is  admitted  that 
the  said  Nicholas  W.  Arrington,  on  the  18th  of  January, 
1848,  signed  a  paper-writing,  but  the  defendants  deny  that 
said  document  w^as  either  sealed  or  delivered.  It  is  admitted 
that  the  said  Elizabeth  F.  Wright  and  her  husband,  William 
T.  Wright,  occupied  s-aidtland  and  appropriated  the  rents 
and  profits  until  the  16th  day  of  November,  1857,  by  per- 
mission of  her  father,  N.  W.  Arrington,  but  it  is  denied  that 
the  said  Elizabeth  F.  Wright  or  her  husband  had  any  title 
to  the  premises." 

The  complaint  was  amended  by  inserting  paragraph  seven, 
which  is  as  follows:  **The  plaintiffs  further  say  that  if  it 
shall  be  found,  upon  inspection  of  the  paper-writing  alleged 
to  be  a  deed,  in  the  second  article  of  this  complaint,  executed 
by  N.  W.  Arrington  to  Elizabeth  Wright,  has  not  a  seal 
affixed  to  the  name  of  N.  W.  Arrington,  and  is,  therefore, 
not  a  deed,  then  these  plaintiffs  allege  that  at  the  time  of  the 
execution  of  said  paper-writing,  which  is  made  part  of  this 
complaint,  the  said  N.  W.  Arrington  was  possessed  of  real 
and  personal  properly  of  great  value,  and  that  immediately 
after  the  execution  of  said  writing,  the  said  Elizabeth  Wright 
took  possession  of  the  personal  property,  and  was  thereafter, 
until  their  emancipation,  in  possession  of  the  slave  property; 
and  she  likewise,  immediately  after  the  execution  of  the  said 
paper-writing,  entered  into  the  possession  of  ihe  land  men- 
tioned therein,  the  same  (hat  is  in  controversy  bv  this  suit, 
and  she  so  remained  in  possession  thereof  until  some  time 
in  the  year  1857,  when  her  husband,  without  her  assent, 
executed  a  deed  to  one  John  F.  Speight,  purporting  to  con- 
vey the  said  land  in  fte-simple,  the  said  Elizabeth  refusing 
to  join  in  the  execution  of  the  said  deed.  The  said  John 
F.  Speight  had  notice  at  the  time  of,  and  before  the  execu- 
tion of  said  deed,  of  the  interest  and  title  of  the  said  Eliza- 
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beth  in  said  land,  and  those  claiming  under  him  had  the 
same  notice.  N.  W.  Arrington  died  in  186!,  leaving  a  last 
will  and  testament,  and  although  possessed  of  a  large  estate, 
he  did  not  devise  or  bequeath  anything  to  his  said  daughter, 
Elizabeth  Wright,  stating  as  a  reason  for  his  failure  so  to 
do,  in  his  said  will,  that  he  had  done  her  equal  justice  with 
his  other  children  by  private  gifts.  That  the  gift  embraced 
in  said  paper-writing  is  all  that  he  ever  gave  her,  and  these 
plaintiffs  are  advised,  and  so  aver,  that  if  their  mother  did 
not  have  the  legal  title  to  said  land,  that  she  had  the  equit- 
able title  thereto,  which  descended,  upon  her  death,  to  the 
plaintiffs,  as  her  heirs  at  law,  subject  to  a  life-estate  in  favor 
of  their  father,  the  husband  of  said  Elizabeth  Wright,  to-wit, 
W.  T.  Wright,  and  that  upon  his  death  in  August,  ^1886, 
that  they  became  entitled  to  the  possession  of  said  land." 

To  this,  the  defendants  answer:  ''That  paragraph  seven 
of  the  complaint  (amended  at  Spring  Term,  1889),  is  not 
true." 

« 

Mr.  C.  M.  Cooke,  for  plaintiffs. 

Messrs.  Jacob  Baitle,  J.  B.  Baichdor  and  John  Devereux,  Jr., 
for  defendants. 

AvKRY,  J. — after  stating  the  facts:  The  defendants, in  their 
answer  to  the  amended  complaint,  deny  the  allegation  that 
N.  W.  Arrington  executed  a  deed  on  the  18th  day  of  January, 
1848,  to  his  daughter,  Elizabeth  F.  Wright,  under  whom  the 
plaintiffs  claim,  for  the  land  in  controversy,  and  aver  that  the 
said  Arrington,  on  that  day,  "  signed  a  paper-writing,  but 
they  deny  **that  said  document  was  either  sealed  or  deliv- 
ered." The  plaintiffs,  in  their  amended  complaint  (para- 
graph seven),  allege  that  "if  it  shall  be  found,  on  inspection 
of  the  paper-writing  alleged  to  be  a  deed  in  the  second  arti- 
cle of  this  complaint,  executed  by  N.  W.  Arrington  to  Eliza- 
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beth  Wright,  has  not  a  seal  affixed  to  the  name  of  N.  W. 
Arrington,  and  is,  therefore,  not  a  deed,"  &c.,  then  that  the 
said  Elizabeth  entered  into  the  possession  of  the  land  described 
in  said  paper,  immediately  after  its  execution  in  January, 
1848,  and  occupied  and  held  possession  of  it  until  some 
time  in  the  year  1857,  when  her  husband  conveyed  it,  with- 
out her  assent,  to  John  F.  Speight,  under  whom  the  defend- 
ants claim. 

The  Judge  below  held  "that  the  certificate  of  probate  on 
said  paper-writing  is  not  sufficient  to  entitle  it  to  registra- 
tion, but  the  same  being  made  a  part  of  the  answer,  the 
question  of  its  admissibility  does  not  arise."  The  admis- 
sion contained  in  the  second  paragraph  of  the  answer,  that 
N.  W.  Arrington,  on  the  18th  day  of  January,  1848,  signed 
a  paper-writing,  is  one  that  relieves  the  plaintiffs  of  the 
burden  of  proving  the  contents  of  the  paper  and  the 
genuineness  of  Arrington's  signature.  The  defendants  thus 
introduced  the  paper,  reserving  only  the  right  to  con- 
trovert the  sealing"  and  delivery  of  it.  The  plaintiffs,  in 
their  amendment  to  the  complaint,  do  not  insist  that  there 
was  a  seal  to  the  instrument,  and  the  only  disputed  question 
of  fact  left  for  his  Honor  was,  whether  there  was  sufficient 
evidence  of  the  delivery  to  Elizabeth  Wright.  If  the  Judge 
had  found  the  fact  only  that  the  deed  had  been  proven  and 
registered,  without  mentioning  the  form  of  registration,  the 
presumption  would  have  arisen  that  it  was  in  proper  form, 
and  that  it  was  delivered.  PaiUrson  v.  Wadsworth^  94  N.  C, 
538;  Redman  v.  Gh'ahamy  80  N.  C,  231.  The  Judge  states, 
as  a  conclusion  of  law,  after  examining  the  certificate,  that 
it  is  insufficient  in  form  to  meet  the  requirements  of  the 
statute.  Though  we  concur  with  him  that,  by  appending 
the  paper  as  an  exhibit  to  the  answer,  the  defendants  waived 
objection  to  its  admissibility,  subject  to  the  reservation  as  to 
delivery  contained  in  the  answer,  it  would  not  follow  that 
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the  acknowledgment  that  it  was  signed  would  make  it  avail- 
able, even  as  color  of  title,  without  satisfactory  proof  of 
delivery. 

As  there  was  no  evidence  of  the  requirement  that  the 
plaintiff  should  prove  the  delivery,  the  inquiry  is  naturally 
suggested,  whether  the  paper-writing  would  be  competent 
to  show  color  of  title  upon  parol  proof  of  its  delivery  to  Mr. 
Wright,  or  whether  probate  and  registration  are  essential 
prerequisites  to  make  it  "good  and  available "  in  law  for 
any  purpose.  This  Court  has  construed  §1245  of  The  Code 
(since  amended  by  ch.-147  of  the  Laws  of  1885)  as  making 
a  contract  for  the  sale  of  land  inadmissible  without  regis- 
tration in  an  action  brought  to  enforce  a  specific  performance 
of  it.  White  V.  Holly,  91  N.  C,  67.  But  in  the  case  of 
Hunter  v.  Kelly,  92  N.  C ,  285,  the  Court  said  that  "the  reg- 
istration was  not  indispensable  to  the  use  of  the  deed,  as 
constituting  color  of  title,  but  proof  of  its  execution  was 
suflBcient  to  give  it  effect.  The  distinction  evidently  intended 
to  be  drawn  was,  that  while  neither  "deed  nor  contract  to 
convey  land  nor  lease  for  more  than  three  years  should  be 
available  to  vest  an  estate,  or  pass  an  interest  by  the 
mere  force  of  the  instrument  before  registration,  the  statute 
was  not  repugnant  to  the  established  rule  that  a  paper- 
writing,  constituting  in  law  color  of  title,  accompanied  by 
continuous  adverse  possession  by  the  person  claiming  under 
it  for  the  period  prescribed  by  law,  raises  a  presumption  of  a 
perfect  title  in  the  occupant,  and  is  admissible  in  evidence 
without  registration  when  offered  for  that  purpose.  Hardin 
v.  Barreiifd  Jones,,  159;  Campbell  v.  3Ic Arthur,  2  Hawks.,  33; 
Chadien  v.  Philips,  11  Ired.,  255.  The  law  thus  interpreted 
works  no  injury  to  purchasers,  because  the  fact  that  another 
is  in  possession  is  sufficient  to  put  those  w^ho  propose  to 
purchase  on  inquiry,  and  is  justly  held  to  be  constructive 
notice  of  his  claim.     Mayo  v.  Leggeit,  96  N.  C,  237. 
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So  that  it  only  remains  for  us  to  discuss  and  determine 
two  questions — first,  whether  there  was  any  evidence  to  sup- 
port the  finding  that  the  paper- writing  was  delivered;  and, 
second,  whether,  if  delivered  to  her,  it  constituted  color  of 
title. 

The  endorsement  by  N.  W.  Arrington  on  the  deed  was 
a  declaration  of  his  against  his  own  interest,  and  was  some 
evidence  that  he  delivered  the  instrument  to  his  daughter. 
It  is  not  necessary  that  we  should  adduce  any  other  testi- 
mony bearing  upon  the  question,  as  it  was  the  province  of 
the  Judge  to  pass  uj>on  the  weight  of  that  ofl^ered,  and  his 
conclusions  of  fact,  if  we  find  any  support  for  them  in  the 
evidence,  will  not  be  reviewed  in  this  Court.  Burke  v.  Tur- 
7ier,  85  N.  C,  500. 

Ill  Ellwgton  v.  Ellington^  103  N.  C,  54,  the  late  Chief 
Justice  Smith,  delivering  the  opinion,  approves  the  definition 
of  color  of  title  given  by  Judge  Gaston  in  Dobson  v.  Murphyi 
1  D.  &  B.,  586,  to  which  Chief  Justice  Ruffin  agreed,  with 
great  reluctance,  because  it  was  not  made  broad  enough  to 
comprehend  any  written  evidence  of  title  accompanied  by 
possession.  That  definition  is  as  follows:  "Some  written 
document  of  title  j>urporting  to  pass  the  land,  and  one  not 
so  obviously  defective  that  it  would  not  have  misled  a  man 
of  ordinary  cajmcity  "  Earlier  and  latter  adjudications  of 
this  Court  are  in  accord  with  Dobsonv.  Murphy.  See  Tate  v. 
Southard,  3  Hawks,  121 ;  Keener  v.  Goodson,  89  N.  C,  277. 

If  the  paper-writing  relied  on  in  our  case  comes  within 
the  description  of  color  of  title,  the  only  remaining  question 
of  any  importance  is  settled.  We  think  that  it  does.  The 
reason  that  underlies  the  doctrine  of  maturing  title  by 
adverse  possession  under  imperfect  deeds  or  contracts  is,  that 
where  one,  in  the  exercise  of  ordinary  care  and  intelligence, 
is  induced  to  enter  upon  and  cultivate,  and  sometimes  im- 
prove land,  because  he  has  some  written  evidence  of  title 
that  would  naturally  induce  a  man,  not  trained  in  the  law, 
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to  believe  that  it  vested  in  him  what  it  professed  to  pass,  it 
would  be  unjust  to  recognize  or  enforce  the  right  of  another 
who  brings  no  action  till  the  end  of  the  statutory  period. 
Wood  on  Lim.,  §  159. 

The  Supreme  Court  of  Georgia  hold  that  any  writing 
which  defines  the  "extent  of  the  claim"  is  "a  sign,  sem- 
blance or  color  of  title."     Field  v.  Boynton,  33  Georgia,  242. 

The  Supreme  Court  of  New  York  hold  that  where  one 
enters  upon  land  under  a  contract  of  purchase,  he  holds  in 
subordination  to  his  vendor,  and  his  occupation  is  an  elonga- 
tion of  the  possession  of  his  vendor  till'  the  purchase-money 
is  paid,  but  when  the  land  is  fully  paid  for  the  possession  of 
the  vendee  becomes  adverse  to  the  whole  world,  including 
the  vendor.  Whitney  v.  Wrighty  15  Wen.,  171 ;  Briggs  v. 
Person,  14  Wen.,  227. 

The  Supreme  Court  of  Alabama  held,  in  Beard  v.  Ryan, 
78  Ala.,  37,  not  only  that  the  vendee's  possession  becomes 
adverse  on  payment  of  purchase-money,  but  that  if  the 
vendee  sell  before  he  has  paid,  a  sub-purchaser  who  buys 
from  such  vendee  and  pays  the  stipulated  price,  and  is  put 
in  possession,  holds  adversely  to  the  original  vendor.  See 
also  EUioii  v.  Mitchell,  47  Tex.,  445;  Sfnlter  v.  Schofield,i3 
Iowa,  571 ;  James  v.  Patterson,  62  Ga.,  527 ;  Rutherford  v. 
Hobbs,  63  Ga.,  243.  But  upon  these  questions  the  authorities 
of  the  different  States  are  in  conflict.  Ellege  v.  Cork,  5  Lea 
(Tenn.),  622;  Om  v.  Faupel,  2  W.  Va.,  238.  A  majority  of 
the  Courts  of  this  country  concur  in  the  opinion  that,  where 
a  man  enters  into  the  possession  of  land  under  a  written 
contract  of  purchase,  and  has,  under  such  agreement,  the 
right  to  demand  the  conveyance  of  the  legal  title  to  said 
land,  his  pos.^ession  will  be  deemed  adverse  to  all  the  world, 
and  his  title  will  begin  to  mature  when  his  right  to  make 
such  demand  accrues.  Wood,  in  his  work  on  Limitations, 
of  Actions,  §  260,  after  a  review  of  the  authorities,  stales  the 
rule  as  follows:  "  To  constitute  an  adverse  possession,  it  must 
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not  only  be  hostile  in  its  inception,  but  the  possessor  must 
claim  the  entire  title,  for  if  it  be  subservient  to  and  admits 
the  existence  of  a  higher  title,  it  is  not  adverse  to  that  title. 
But  where  a  contract  is  made  for  the  sale  of  land  upon  the 
performance  of  ceriain  conditions,  and  the  purchaser  enters 
into  possession  under  the  contract,  his  possession  from  the 
time  of  entr}'  is  adverse  to  all  except  his  vendor,  and  it  seems 
now  to  be  well  settled  that  after  the  performance  by  him  of 
all  the  conditions  of  the  contract,  he  from  that  time  holds 
adversely  to  the  vendor,  and  full  compliance  is  treated  as  a 
sale,  and  the  partiesTin  possession  may  acquire  a  good  title, 
as  against  the  vendor,  by  the  requisite  period  of  occupancy." 
These  (juestions  have  been  discussed,  by  wa}'  of  illustration, 
and  to  show  how  far  the  Courts  and  leading  law-writers  of 
the  country  have  gone  in  sustaining  titles  claimed  under 
contracts  of  purchase  with  continuous  possession;  but  we 
decide  only  the  question  directly  involved  in  this  contro- 
versy.    Any  of  the  definitions  of  color  of  title,  however 
restricted,  will,  we  think,  include  the  writing  upon  which 
the  claim  of  Elizabeth  Wright  is  founded.     It  was  in  form 
a  deed  that  purported  to  convey  the  entire  estate  in  the  land, 
and   only   one  educated  in   the  law   could   be  expected  to 
understand  that  a  seal  was  necessarv  to  make  it,  in  reality,  a 
deed,  and  vest  the  legal  estate  in  the  grantee.     We  find 
direct  authority  to  sustain  this  view  in  the  cases  of  Bargery. 
Hobbs,  67  III,  592,  and  Watts  v.  Parker,  27  111.,  224,  in  both  of 
which  the  Court  held  that  while  a  paper  purporting  to  be  a 
deed  was  not  valid  for  the  purpose  of  conveying  title  unless 
it  is  under  seal,  yet  when  a  person  enters  into   possession 
under  such  a  paper  it  is  admissible  in  evidence  for  the  pur- 
pose of  showing  the  extent  of  his  possession  and  what  he 
claimed  by  it.  Under  that  paper  she  held  continuous  adverse 
possession  for  more  than  seven  years  before  her  husband 
sold  and  conveyed  to  Speight  in  the  year  1857,  and  the  law 
gave  her  the  title,  raising  the  presumption  that  the  legal, 
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as  well  as  the  equitable  estate,  had  been  granted  to  her. 
Rogers  v.  3/afte,  4  Dev.,  180;  Wood  on  Lira.,  §254;  Wash- 
burn on  Real  Prop.,  499 ;  TVim  v.  McPherson,  7  Calder  (Tenn.), 
15.  The  claim  to  the  land  might  have  been  abandoned 
by  her  at  any  time  before  a  valid  title  was  acquired  by 
surrender  of  possession,  but  after  her  title  ripened  into 
a  perfect  one,  the  mere  act  of  leaving  the  land  did 
destroy  it.  She  had  acquired  such  an  estate  as  could 
be  transferred  only  by  deed,  and  it  descended  to  her 
heirs  at  law,  at  her  death,  in  the  year  1872.  School  District 
V.  Benson,  31  Me.,  381;  52  Am.  Dec,  G18.  Under  the  pro- 
visions of  §  1,  ch.  56,  Revised  Code,  W.  T.  M^right  could  con- 
vey his  life  estate,  as  tenant  by  the  courtesy,  without  the 
joinder  of  his  wife,  in  any  land  acquired  by  her  before 
March  1st,  1849,  and  though  she  refused  to  join  in  the  deed 
to  John  F.  Speiglit,  it  was  still  etfectual  to  pass  an  estate  in 
the  land  for  the  life  of  William  T.  Wright,  and  no  longer. 
Wood  on  Lim.,  §259.  lie  died  August  25th,  188(5,  and  the 
possession  of  those  claiming  under  his  deed  was  not  adverse 
to  her  heirs  until  after  his  death.  It  follows,  therefore,  that 
the  estate  of  the  wife  that  descended  to  her  heirs,  subject  to 
the  life-estate  of  the  husband,  which  passed  by  his  deed  to 
Speight,  vested  in  the  plaintiffs,  and  they  held  both  the  legal 
and  equitable  estate  in  the  land,  and,  after  the  death  of  the 
husband,  had  a  right  to  recover  in  this  action,  which  was 
brought  on  the  r2th  of  April,  1888.  Adding  to  what  we 
have  already  said  in  reference  to  the  estate  acquired  by 
Elizabeth  Wright  by  possession  under  the  paper-writing, 
the  further  statement  that  said  paper  wms  not  the  less  effectual 
as  color  of  title,  because  it  was  not  given  for  a  valuable  but 
for  a  meritorious  consideration,  we  conclude  that  the  judg- 
ment of  his  Honor  should  be  affirmed,  though  we  reach 
the  same  conclusion  in  a  different  way.  Rogers  v.  Male,  4 
Dev.,  180. 
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It  seems  unnecessary  to  say  that  we  need  not  follow  the 
learned  counsel  in  the  line  of  discussion  pursued  by  them 
as  to  the  equities  of  the  parties,  when  we  hold  that  Mrs. 
Wright  acquired  a  title  to  the  land  before  she  left  it  in  1857, 
upon  which  her  heirs  could  recover  in  ejectment,  were  the 
principles  of  law  and  equity  still,  as  formerly,  administered 
separately. 

Affirmed. 


SAMUEL  B.  WATERS  v.  A.  P.  CRABTREE  et  al. 

Deedy   Absolute — Mortgage — Trustee — Contemporaneous  Agree- 
went — Registration — Notice — Lapse  of  Time. 

1.  A  deed,  absolute  upon  its  face,  may  be  treated  as  a  mortgage,  when 

it  was  agreed,  at  the  time  of  its  executioriy  that  such  should  be  its 
purpose.     But  the  proof  of  this  should  be  strong  and  satisfactory. 

2.  But  if  the  purpose  of  the  deed  was  to  operate  as  a  mortgage,  it  can- 

not have  that  effect  against  subsequent  bona  fide  purchasers  for 
value  and  without  notice. 

3.  When  such  contemporaneous  agreement  is  afterwards  reduced  to 

writing,  it  i  elates  back  to  the  execution  of  the  deed. 

4.  When  a  deed,  absolute  on  its  face,  but  intended  as  a  mortgage,  was 

executed  in  1859,  and  a  defeasance  was  executed  in  pursuance  of 
the  intention  of  the  parties  in  1861,  and  recorded  in  1862,  and  in 
1864  the  records  were  destroyed:  Held,  that  subsequent  purchasers 
for  value,  without  actual  notice,  whose  deeds  were  duly  recorded, 
were  not  affected  with  notice  of  such  registration. 

5.  Nor  can  re-registration  of  the  defeasance  in  1886,  after  the  registra- 

tion of  the  7/iesne  conveyances  to  the  innocent  purchasers,  avail  to 
defeat  their  rights. 

6.  Where,  in  such  case,  plaintiff  had  notice  of  the  registration  of  the 

mesne  conveyances,  and  of  possession  of  defendants  under  them 
for  fifteen  years,  and  all  this  time,  and  for  eight  years  after  pay- 
ing the  debt  secured  by  the  ^eed,  he  failed  to  legister  the  defeas- 
ance or  assert  his  claim :  Held,  he  was  guilty  of  gross  negligence 
and  not  entitled  to  the  relief  of  a  Court  of  Equity. 
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This  was  a  civil  action,  tried  at  the  Spring  Term,  1889, 
of  the  Beaufort  Superior  Court,  Boykin,  J.,  presiding. 

The  purpose  of  this  action  is  to  cliarge  the  defendants,  as 
trustees,  holding  the  legal  title  to  the  land  in  question  for 
the  plaintifiF,  to  compel  them  to  convey  such  legal  title  to 
the  plaintiff,  and  account  for  rents  and  profits,  and  to  obtain 
possession  of  the  land. 

The  plaintiff  alleges,  among  other  things,  in  the  com- 
plaint— 

"1.  That  on  the  9th  day  of  September,  1859,  he  was 
seized  in  fee  and  possessed  of  the  land  hereinafter  described; 
that  at  the  said  time  he  was  justly   indebted  to  George  A. 

Latham  in  the  sum  of dollars;  that  he  was  anxious 

and  desirous  of  securing  the  same;  that  to  do  so  he  con- 
veyed to  George  A  Latham  a  certain  tract  of  land,  lying, 
&c.,  (that  in  question);  that  the  utmost  confidence  existed 
between  plaintifiF  and  said  Latham ;  the  said  deed  of  Sep- 
tember 9th  was  made  absolute  in  form  instead  of  in  form  of 
a  security  for  debt;  that  it  was  agreed  at  that  time  that  said 
Latham  would  reconvey  said  land  to  plaintiff  upon  the  pay- 
ment of  the  debt  aforesaid. 

"  2.  That  on  and  before  January  7, 1861,  plaintiff  had  paid 
all  of  said  debt  except  the  sum  of  $1,702.59,  and  that  on  said 
date  he  gave  his  note  for  what  remained  due  at  that  time, 
viz.:  $1,702.59;  that  owing  to  the  approach  of  war  and 
uncertainties  of  the  times  and  the  enlistment  of  both  par- 
ties to  said  deed,  it  was  agreed  on  May  25,  1861,  that  said 
agreement  should  be  put  in  writing;  that  in  pursuance 
thereto  the  said  George  A.  Latham  duly  made  and  executed 
a  certain  defeasance,  which  said  defeasance  was  duly  proved 
and  recorded  in  Book  No.  31,  p.  488  of  Beaufort  County 
records,  and  a  copy  thereof  is  hereto  annexed  as  a  part  of 
this  complaint,  and  the  original  he  is  ready  and  willing  to 
produce  when  required;  that  the  premises  referred  to  in  said 
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defeasance  are  the  same  as  that  described  in  section  1  of  this 
complaint. 

"3.  That  plaintiff  did,  on  the  1st  day  of  July,  1877,  pay, 
take  up  and  cause  to  be  cancelled  the  note  referred  to  in  said 
defeasance,"  &c.,  &c. 

The  deed  above  mentioned,  of  September  9,  1859,  was 
registered  before  the  paper- writing  called  a  "defeasance," 
whereof  the  following  is  a  copy : 

• 

"  Washington,  N.  C  ,  May  25, 1861. 

"  Be  it  known  to  all  men  by  these  presents,  that  the  brick 
store  and  premises,  for  which  I  hold  a  deed,  given  to  me  by 
Samuel  B.  Waters  of  the  town  of  Washington  and  State  of 
North  Carolina,  is  held  only  to  secure  the  payment  of  a  cer- 
tain note  for  seventeen  hundred  and  fifty-nine  dollars, 
dated  January  7,  1861,  in  my  possession.  After  payment  of 
said  note,  I  have  no  further  right  or  title  to  said  store  and 
premises,  and  wish  my  heirs  and  assigns  to  understand  the 
agreement  existing  between  said  Waters  and  myself,  and 
to  deliver  said  deed  in  due  form,  after  the  payment  of  the 
note  named,  to  Samel  B.  Waters,  his  heirs  and  assigns,  to  be 
theirs  forever. 

(Signed)        Geo.  A.  Latham."     [Seal] 

"Signed,  sealed  and  delivered  in  the  presence  of 

W.    R.    T.    BUKBAXK." 

This  paper-writing  was  proved  and  registered  February 
19, 18G2,  and  re-registered  without  further  proof  or  order  of 
Court,  on  May  17, 188(>. 

It  was  also  alleged,  in  substance,  that  the  said  Latham  sold 
and  conveyed  the  same  land  by  proper  deed  in  fee,  dated 
May  7,  1870,  to  J.  A.  Guion;  that  the  latter  afterwards  sold 
the  same  to  John  A.  Arthur,  and  by  like  deed,  dated  August 
6,  1872,  conveyed  title  to  him;  that  he  died,  and  his  widow 
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and  heirs  at  law  by  their  like  deed,  dated  25th  of  June,  1880, 
conveyed  the  same  land  to  Susan  D.  Crabtree;  that  she 
afterwards  died,  and  the  defendants  and  her  heirs  at  law, 
and  surviving  husband.  The  deeds  last  mentioned  were 
each  duly  registered  before  the  time  of  the  plaintiff's  alleged 
payment  of  the  note  mentioned,  except  the  one  last  men- 
tioned, which  w^as  afterwards  registered. 

The  defendants  deny  most  of  the  nfaterial  allegations  of 
the  complaint — that  the  plaintiff  is  such  mortgagor,  or  has 
any  right  as  such — and  allege  that  each  of  such  purchasers 
of  said  land,  in  succession,  purchased  the  same  for  a  just 
and  fair  price,  and  without  any  notice  of  the  plaintiff's 
alleged  rights,  &c.,  and  have,  each  so  succeeding  the  other, 
had  continuous  actual  possession  of  the  land,  and  put  on 
the  same  valuable  improvements,  &c. 

On  the  trial,  the  plaintiff  put  in  evidence  all  the  deeds 
above  mentioned  and  referred  to,  including  that  styled  "a 
defeasance,"  and  he  testified  in  his  own  behalf  as  follows: 

"Prior  to  September  9th,  1859,  I  owned  the  lot  now  in 
possession  of  the  defendants.  On  that  day  I  conveyed  it  to 
George  A.  Latham.  I  have  not  been  in  possession  of  it  since 
that  day.  At  the  time  I  conveyed  it  to  Latham,  there  was  a 
fire-proof  brick  store  and  a  long  row  of  shingle  sheds  upon 
it.  This  is  the  same  property  described  in  the  defeasance. 
After  it  (the  note  mentioned)  was  executed  and  delivered  to 
George  A.  Latham,  I  never  saw  it  again  until  1877;  it  was 
then  in  the  hands  of  Charles  Latham,  Jr.,  who  is  now  living. 
The  note  has  been  paid ;  I  paid  it  to  the  said  Charles  Latham, 
Jr.,  in  the  fall  of  1877;  it  was  paid  by  me  in  a  note  of  $1,400, 
and  checks  which  I  held  against  George  A.  Latham,  amount- 
ing to  about  lp500.  George  A.  Latham  died  about  1885.  I 
have  seen  the  property  since.  I  have  been  in  the  town  of 
Washington  attending  the  trial  of  this  case.  It  is  worth, 
with  the  buildings  removed,  $100  per  annum." 
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It  was  admitted  that  the  deed  from  Waters  to  Latham  was 
recorded  in  the  Register's  office  of  Beaufort  County  prior  to 
the  time  when  the  paper-writing  termed  a  defeasance  was 
first  recorded  in  lost  book  31.  It  was  further  admitted  that 
the  deed  from  Waters  to  Latham,  and  the  deeds  from  Latham 
to  Guion,  and  from  Guion  to  Arthur,  were  recorded  prior  to 
the  time  of  the  alleged  payment  of  the  note  executed  by 
Waters  to  Latham  for  $1,702.59.  and  that  all  of  the  deeds 
above  referred  to^  and  the  deed  from  Rosa  H.  Arthur  and 
others  to  Susan  D.  Crabtree,  were  recorded  prior  to  the 
re-recording  of  the  paper  writing  termed  a  defeasance  in 
new  book  31. 

This  embraced  all  the  evidence  introduced  by  the  plaintiff 
and  favorable  to  him. 

When  the  evidence  was  closed,  the  Court  informed  plain- 
tiff's counsel  that  it  would  instruct  the  jury  that  if  they 
believed  the  evidence  in  the  case,  the  plaintiff  could  not 
recover. 

Whereupon,  the  plaintiff,  in  deference  to  the  intimation 
of  the  Court,  submitted  to  a  judgment  of  nonsuit,  and 
appealed. 

The  plaintiff  assigns  the  following  grounds  of  error: 

"1.  That  the  paper- writing  of  May  25th,  1861,  and  the 
deed  froir  S.  B.  Waters  to  George  A.  Latham,  constitute  a 
mortgage. 

"2.  That  the  deed  of  George  A.  Latham  to  J.  A.  Guion 
conveyed  simply  the  legal  estate,  coupled  with  the  trust,  and 
that  Guion  became  trustee;  that  the  deeds  from  Guion  to 
Arthur,  and  from  Arthur's  heirs  at  law  to  Susan  D.  Crabtree, 
had  the  same  effect,  and  that  defendants  are  trustees. 

"That  plaintiff,  having  paid  and  discharged,  according  to 
his  own  testimony,  the  note,  in  1877,  to  Charles  Latham,  Jr., 
he  is  not  barred  by  the  statute  of  limitations  or  presump- 
tions." 
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MesbTS.  J,  H.  STnall  and  W,  B.  Rodmar),  Jr.,  for  plaintiff. 
Mr,  C.  F.  Wa/ren,  for  defendants. 

Merrimon,  C.  J. — after  stating  the  facts:  It  is  very  true, 
as  contended  by  the  counsel  ol"  the  appellant,  that  a  deed 
conveying  the  title  to  land  absolute  upon  its  face  may  be 
and  is  treated  in  equity  as  a  mortgage  of  the  land  to  secure 
a  particular  debt,  but  this  can  be  only  when  the  parties  to  it 
certainly  so  intended  and  agreed  by  mere  words,  or  some 
writing,  to  be  evidence  of  such  intention  and  purpose.  Such 
purpose  and  agreement  must  appear  by  strong  and  satisfac- 
tory proof  Otherwise,  the  deed— a  very  solemn  instru- 
ment— must  be  accepted  as  expressing  the  settled  intention 
of  the  parties  to  it.  It  is  made,  ordinarily,  as,  and  intended 
to  be,  the  strongest  evidence  of  that  purpose,  and  will  be  so 
accepied  and  treated  until,  in  a  Court  of  Equity,  it  shall 
certainly  appear  that  some  condition  or  modification  in  con- 
nection with  and  part  of  it  has  been  omitted  from  it.  Skin- 
ner V.  CoZfA:  Dev.,  59;  Mason  v.  Heame^  Busb.  Eq.,  88;  Rob- 
imm  V.  WiW/ughby,  65  N.  C,  520;  Coot  on  Mort.,  24,  25;  1 
Jones  on  Mort.,  241,  et  S(q.  But  such  a  deed,  duly  proven 
and  registered  as  required  by  .the  statutes  of  this  State  on 
the  subject  of  registration,  will  not  prevail  as  such  a  mort- 
gage against  subsequent  bona  fide  purchasers  of  the  land  for 
value,  without  notice  of  such  mortgage  so  contemplated  by 
it  and  the  parties  to  it,  because  such  subsequent  purchasers 
had  no  notice  of  it.  As  to  them,  it  would  be  secret,  fraudu- 
lent and  void.  Hence,  a  Court  of  Equity  would  not  enforce 
it.     Gregory  v.  Perkins,  4  Dev  ,  50. 

The  agreement  whereby  such  a  deed,  apparently  absolute, 
is  to  be  subject  to  a  condition  or  modification,  or  such  a  mort- 
gage, must  exist  at  the  time  the  deed  is  executed.  When 
such  instruments  are  perfected,  they,  by  virtue  of  their  very 
nature,  imply  and  possess  certainty — fixedness  »s  to  their 
provisions  and  stability  of  purpose — that  can  be  changed 
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only  by  an  instrument  of  like  character  and  equal  dignity. 
Neither  Courts  of  law  nor  Courts  of  Equity  can  make  or 
modify  valid  contracts;  they  can  only  determine  what  they 
are  and  give  them  effect.  Courts  of  Equity  can  only  give 
effect  to  and  administer  rights  created  by  and  growing  out 
of  them  that  Courts  of  law  cannot,  by  reason  of  their  pecu- 
liar organization  and  rigorous  methods  of  procedure.  Nor 
has  a  Court  of  Equity  authority  to  change  the  settled  nature 
of  an  instrument  and  make  it  different  from  and  serve  a 
purpose  different  from  that  contemplated  by  the  parties 
when  they  made  it.     1  Jones  on  Mort.,  §§  244-246. ' 

As  we  have  said,  a  deed  apparently  absolute  may,  by 
agreement  of  the  parties  to  it,  made  at  the  time  of  its  execu- 
tion and  as  part  of  its  basis,  be  made  subject  to  a  condition- 
made  a  mortgage — and  such  agreement  may  be  by  mere 
words,  or  be  reduced  to  writing,  or  a  separate  deed  of  defeas- 
ance may  be  executed.  Such  writings  muy  afterwards  be 
executed,  but  only  in  pursuance  of  the  agreement  made  at 
the  time  the  deed  was  executed,  and,  in  that  case,  they  will 
relate  back  to  that  time.  The  writing,  whether  deed  or  not, 
becomes  evidence  of  the  nature  and  purpose  of  the  deed 
absolute  upon  its  face. 

In  the  present  case,  the  plaiutifi'  appropriately  alleges  in 
his  complaint,  and  with  sufficient  particularity,  that  the 
paper-writing  called  a  "defeasance,"  executed  on  the  25th  of 
May,  1861,  was  executed  in  pursuance  of  the  agrfcemeut 
made  at  the  time  the  deed,  apparently  absolute,  was  exe- 
cuted to  Geo.  A.  Latham,  on  the  9th  of  September,  1859, 
and  as  part  of  the  ground  of  it.  If  this  were  so,  then  the 
latter  deed  would  be  taken  and  treated  in  connection  with 
the  deed  of  defeasance  and  as  part  of  it,  and  the  whole  as  a 
mortgage  of  the  land  to  secure  the  balance  of  the  mortgage 
debt — that  for  which  the  note  mentioned  was  taken.  But 
no  evidence  was  produced  on  the  trial  to  prove  such  agree- 
ment made  at  the  time  the  deed  of  the  9th  of  September, 
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1859,  was  executed,  or  at  all,  nor  that  the  debt  for  which  the 
note  was  taken  was  balance  of  the  mortgage  debt.  The 
paper- writing  of  the  25th  of  May,  1861,  makes  not  the 
slightest  reference  to  such  agreement,  nor  does  it  specify  or 
recite  at  all  that  the  note  therein  mentioned  is  the  balance 
of  a  mortgage  debt.  Indeed,  the  plaintiffs  failed  to  produce 
evidence  on  the  trial  to  prove  a  material  allegation  of  the 
complaint.  The  paper-writing  of  the  25th  of  May,  1861, 
cannot,  of  itself,  be  treated  as  a  mortgage  then  made.  In 
that  view,  the  debt  specified  therein  was  due  from  the  plain- 
tiff to  George  A.  Latham,  and  the  land  belonged  to  him. 
The  debtor  cannot  give  the  creditor  a  mortgage  of  the  lat- 
ter's  own  land  to  secure  the  former's  debt  due  to  him.  That 
would  be  absurd  and  nugatory.  Treating  the  land  in  con- 
troversy as  the  property  of  Geo.  A.  Latham  at  the  time  the 
instrument  just  mentioned  was  executed,  and  the  latter  as 
an  independent  agreement,  it  is,  in  effect,  a  covenant  on  his 
part  to  convey  the  title  to  the  land  to  the  plaintiff  when  and 
as  soon  as  he  should  pay  the  note  therein  specified.  The 
plaintiflF,  however,  did  not  allege  such  a  cause  of  action. 

It  might,  perhaps,  be  contended  that  the  facts  stated  in 
ihe  complaint  developed  sufficiently  such  a  cause  of  action, 
and,  therefore,  the  Court  should  have  given  the  plaintiff  such 
judgment  as  he  was  entitled  to  have.  If  this  be  granted,  we 
nevertheless  are  of  opinion  that,  accepting  the  evidence  as 
produced  on  the  trial  as  true,  the  plaintiff  was  not  entitled 
to  any  judgment,  because  such  cause  of  action  as  appears, 
as  to  the  defendants,  is  fraudulent,  and  cannot  be  enforced 
against  them. 

The  covenant  last  mentioned  was  proven  and  registered 
February  19th,  1862.  The  registry  was  afterwards,  in  1864, 
destroyed  by  fire,  and  thus  the  registration  of  this  covenant 
ceased  to  give  notice,  certainly  in  fact,  of  it  to  the  public  as 
contemplated  by  law.    The  Legislature,  intending  to  remedy 
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such  and  like  mistakes  and  misfortunes,  afterwards  provided 
by  statute  (Acts  1866,  ch.  41,  §§  3, 14;  The  Code,  ch.  8,  §§56, 
68),  that  "all  original  papers  once  admitted  to  record  or  reg- 
istry, whereof  the  registry  or  record  is  destroyed,  may,  on 
motion,  be  again  recorded  or  registered,  on  such  proof  as  the 
Court  shall  require.  *  *  *  The  records  and  registries 
allowed  by  the  Court,  in  pursuance  of  this  chapter,  shall 
have  the  same  force  and  effect  as  original  records  and  reg- 
istries." 

This  statutory  provision,  at  least,  admonished  all  persons 
having  such  original  papers  to  prove  and  register  them 
anew  in  the  way  prescribed,  and  good  faith  required  that 
they  should  do  so.  It,  moreover,  gave  the  public  reasoh  to 
expect  that  it  would  be  faithfully  observed  by  persons  inter- 
ested. Nevertheless,  the  plaintiff  did  not  register  anew  the 
covenant  in  question  until  the  7th  of  May,  1886,  the  day 
this  action  began,  and  then  it  was  registered,  so  far  as 
appears,  without  submitting  it  to  any  tribunal  authorised  to 
take  proof  of  and  direct  it  to  be  registered,  as  allowed  by  the 
statute.  The  plaintiff  was  thus  negligent  of  his  duty  to 
himself,  remiss  and  misleading  as  to  the  public,  and,  par- 
ticularly, for  the  present  purpose,  as  to  the  defendants. 
The  evidence  went  to  prove  that  the  defendants,  and  those 
under  whom  they  claim,  after  George  A.  Latham  paid  full 
value  for  the  land,  that  their  tnes?26  conveyances  w^ere  proven 
and  registered ;  that  they  had  possession  of  the  land  from 
May,  1870,  putting  valuable  improvements  thereon  at  inter- 
vals, and  exercised  acts  of  ownership  over  the  same.  The 
registration  of  the  mesne  conveyances  was  notice  to  the  plain- 
tiff of  them  and  their  character  and  purpose.  He  ought  to 
have  taken  notice  of  such  possession  of  the  land  so  claimed 
by  him,  and  the  presumption  is  he  did.  Although  he  failed 
to  re-register  the  covenant,  as  stated  above,  and  notwithstand- 
ing the  striking  facts  and  circumstances  recited,  he  failed, 
so  far  as  appears,  for  more  than  fifteen  years  to  lay  claim  to 
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the  land,  or  to  give  any  notice  to  the  defendants,  or  those 
under  whom  they  claimed,  of  his  claim  as  purchaser.  He 
paid  the  note  mentioned  in  1877,  and  after  that — for  more 
than  eight  years — he  failed  to  give  such  notice. 

If  the  registration  of  1862  of  the  covenant  in  question 
could,  under  the  circumstances  of  this  case,  be  treated  as 
constructive  notice  for  any  purpose,  the  plaintiff 's  gross  neg- 
ligence, his  long  and  misleading^  silence  and  failure  to  give 
actual  notice  of  his  claim,  when  in  fairness  and  good  faith 
he  should  have  done  so,  makes  it,  as  against  the  defendants, 
unconscionable  and  fraudulent,  and  the  Court  will  not 
enforce  it  against  them. 

In  any  view  of  the  case,  as  it  appears,  we  think  the  plain- 
tiff was  not  entitled  to  retover. 

Affirmed. 


J.  T.  GRIFFITH  et  al.  v.  R.  W.  WINBORNE,  Trustee. 

Assignvxerd  —  Agent  —  Banker  —  Deed — Delivery  —  Contract — 

Costs. 

Where  W.  &  Co.,  bankers,  held  certain  funds  as  agent  for  the  payment 
of  land,  and  also  held  a  deed  to  the  land,  which  was  to  be  deliv- 
ered when  certain  corrections  were  made,  and,  pending  corre- 
spondence on  this  subject,  W.  &  Co.  mixed  the  fund  with  the 
assets  of  the  bank,  and  thereafter  made  a  general  assignment  of 
all  their  effects  for  the  benefit  of  creditors:  Held — 

1.  There  had  been  no  delivery  of  the  deed,  and  the  maker  of  the  deed 

could  not  recover  from  the  assignee  the  fund  deposited  to  pay  the 
purchase-money  upon  delivery. 

2.  The  action  being  one  at  law  to  recover  a  specific  sum,  and  not  involv- 

ing any  equitable  element,  the  plaintiff,  failing  to  establish  his 
demand,  was  liable  for  costs. 
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This  was  a  civil  action,  heard  upou  a  case  agreed,  by 
Brotvn,  J.,  at  the  February  Term,  1890,  of  Hertford  Supe- 
rior Court. 

The  feme  plaintiff,  Charlotte  GriflSth,  on  the  Ist  day  of 
January,  1880,  was  the  owner  of  an  undivided  interest  in 
a  tract  of  land  in  the  State  of  Missouri,  which  she  and  her 
husband  agreed  to  sell  and  convey  to  one  Peter  Barnard, 
for  and  in  consideration  of  the  sum  of  $271. 

The  plaintiffs  lived  in  Hertford  County,  North  Carolina, 
and  Barnard  lived  in  the  State  of  Missouri. 

On  the  7th  day  of  March,  1889,  Barnard,  at  Ihe  request 
of  plaintiff,  forwarded  to  Wade  &  Co.,  bankers,  in  Murfrees- 
boro,  N.  C ,  the  sum  of  $271,  together  with  a  form  of  a  deed 
to  be  executed  by  plainliffs,  and  upon  the  execution  and 
acknowledgment  thereof  the  plainliffs  Ward  &  Co.  were 
instructed  to  delivipr  said  $271  to  the  feme  plaintiff,  and  to 
receive  said  deed  and  return  the  same  to  Barnard. 

Plaintiffs  signed  and  acknowledged  the  deed  as  written, 
but  declined  to  deliver  the  same  to  W^ard  &  Co.  for  Barnaid, 
or  to  receive  the  money  therefor  until  they  could  correspond 
with  Barnard  and  obtain  his  consent  to  make  some  change 
in  the  phraseology  of  the  deed.  The  plaintiffs  instructed 
Ward  &  Co.  to  hold  both  the  deed  and  monev  in  the  mean- 
time  until  such  correspondence  was  terminated.  Pending 
this  correspondence  in  reference  to  the  change  in  the  deed, 
Ward  &  Co.  became  insolvent,  and  made  a  general  assign- 
ment of  all  their  moneys,  choses  in  action,  and  other  effects 
to  the  defendant,  as  trustee,  for  the  benefit  of  creditors. 

Thereafter,  on  the  20th  day  of  May,  1889,  Barnard  con- 
sented to  the  change  in  the  deed  requested  by  plaintiffs,  and 
wrote  to  Ward  &  Co.  (which  letter  was  received  by  defend- 
ant) to  receive  the  deed  with  the  change  made  therein  as 
desired  by  plaintiffs,  and  deliver  the  money  to  the  feme 
plaintiff. 
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The  deed  is  still  in  the  possession  of  the  defendant,  and 
has  not  been  altered  as  requested  by  the  plaintiff  and 
directed  by  Barnard,  and  has  not  been  delivered  to  Bar- 
nard. 

Ward  &  Co.  after  receiving  said  $271,  without  the  knowl- 
edge and  consent  of  plaintiffs,  or  of  said  Barnard,  mixed  the 
same  with  the  general  funds  of  their  bank,  and  made  no 
entry  on  their  books  crediting  the  amount  to  plaintiffs  or 
Barnard,  and  gave  them  no  evidence  of  their  possession  of 
the  same,  except  a  letter  to  Barnard  acknowledging  the 
receipt  of  the  money  and  deed  for  the  purpose  mentioned, 
and  their  admission  to  the  plaintiff  J.  T.  Griffith  that  they 
had  received  the  money  and  deed  as  aforesaid. 

On  said  10th  day  of  May,  1889,  the  defendant,  as  trustee 
aforesaid,  found  and  received  in  the  bank  of  Wade  &  Co., 
in  Murfreesboro,  N.  C,  over  $2,000  in  currency  and  coin. 

The  assets  of  said  bank  are  insufficient  to  pay  in  full  the 
depositors  and  other  creditors  of  Ward  &  Co.  who  are 
secured  in  said  assignment. 

If,  upon  the  above  facts,  the  Court  should  be  of  the  opin- 
ion that  the  plaintiffs  are  entitled  to  recover  of  the  defend- 
ant the  sum  of  $271,  to  be  paid  by  him  out  of  the  moneys 
received  as  aforesaid,  then  judgment  is  to  be  entered  accord- 
ij^gly ;  and  if  the  Court  should  be  of  the  opinion  that  the 
plaintiffs  are  not  entitled  to  recover  the  above,  nor  any 
other  sum,  from  the  defendant,  then  judgment  is  to  be 
entered  in  favor  of  the  defendant  for  costs,  or  such  other 
judgment  may  be  entered  in  reference  to  the  return  of  the 
deed  to  the  feme  plaintiff  and  the  payment  of  the  money 
to  said  Barnard,  as  the  Court  may  deem  just  and  proper 
upon  all  the  facts  above  set  forth. 

The  Court  was  of  opinion,  and  considered,  that  the  deed 
referred  to  therein  had  never  been  delivered  to  Peter  Bar- 
nard, and  that  the  purchase-money  had  never  been  paid/em« 
plaintiff,  and  that  she  is  now  entitled  to  the  return  of  said 
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deed  by  the  defendant,  who  found  and  received  it  among  the 
effects  of  Ward  &  Co. 

The  Court  further  considered  that  the  plaintiff  is  not  enti- 
tled to  recover  the  entire  $271  of  the  defendant,  but  that 
Peter  Barnard  was  entitled  to  recover  the  dividend  thereon, 
ratably  with  the  other  creditors  of  Ward  &  Co.  who  are  not 
preferred  by  said  trust.  The  defendant  was  directed  te  pay 
the  costs  of  this  proceeding  out  of  the  trust  funds  in  bis 
hands. 

From  which  the  plaintiffs  appealed. 

Mr.  R.  B.  Winborne  (by  brief),  for  plaintiffs. 
No  counsel  contra. 

Clark,  J.:  Upon  the  facts  agreed,  it  appears  that  plain- 
tiffs' deed  was  never  executed  by  a  delivery  to  Ward  &  Co. 
as  agents  for  Barnard,  but  that  they  held  it  as  agents  for 
plaintiffs  until  certain  negotiations  with  Barnard  should  be 
concluded.  Nor  did  \Vard  &  Co.  at  any  time  hold  the  fund 
(S271)  as  agents  for  plaintiffs.  On  the  contrary,  the  execu- 
tion of  the  deed  by  plaintiffs  (which  would  include  a  deliv- 
ery to  Ward  &  Co.  as  agents  of  Barnard)  was  a  condition 
precedent  to  the  payment  of  the  money  to  the  plaintiflFs- 
Till  that  was  done,  the  money  in  Ward  &  Co's  hands 
remained  the  property  of  Barnard.  He  had  the  right  to 
recall  it,  and,  if  lost,  it  was  his  loss  and  not  the  plaintiffs'. 
While  iilatters  were  in  this  state,  the  assignment  of  Ward  & 
Co.  was  made  to  defendant  as  trustee.  After  the  assignment, 
Barnard  assented  to  changes  in  the  deed,  but  plaintiffs  have 
not  made  them  and  the  deed  has  not  been  delivered  to  Bar- 
nard. 

The  judgment  of  the  Court,  that  under  these  circum- 
stances the  plaintiffs  have  no  clAim  upon  the  fund  in  the 
hands  of  the  defendant,  the  assignee  of  Ward  &  Co.,  was 
correct.     As  Barnard  is  not  a  party  to  this  action,  so  much 
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of  the  judgment  as  adjudicates  upon  his  right  or  interest  in 
the  fund  is  erroneous. 

This  is  not  an  action  by  the  trustee  against  claimants  to 
the  fund  asking  a  construction  of  the  rights  of  the  several 
parties  thereto  which  would  justify  the  costs  of  the  pro- 
ceding  being  taxed  against  the  fund.  It  is  a  simple  action 
at  law  by  plaintiffs  for  recovery  of  a  sum  of  money  when 
the  condition  precedent,  which  would  entitle  them  to  it — the 
execution  and  delivery  of  the  deed^ — has  not  been  complied 
with.  Had  the  action,  in  this  state  of  facts,  been  brought 
against  Ward  &  Co.,  the  plaintiffs  could  not  have  recovered 
either  money  or  costs.  Their  condition  is  made  no  better 
by  the  fact  that  Ward  &  Co.  are  represented  by  an  assignee. 

The  judgment  below  should  have  been  entered  simply 
against  plaintiffs  for  costs,  and  without  any  adjudication 
upon  the  rights  of  Barnard  in  the  fund.  Let  it  be  so  modi- 
fied. Modified  and  affirmed. 


R.  W.  APPLEGARTH  v.  J.  R.  TILLERY. 

Negotiable  Note — Endorsement — Presumption  of  Ownership — 

Fraud — Sufficient  Evidence. 

1.  Where  the  plaintiff,  endorsee  of  a  negotiable  note,  produces  the  same 

at  trial  in  a  suit  for  the  consideration,  its  execution  being  admit- 
ted, the  law  presumes  the  plaintiff  is  the  owner  and  that  it  was 
assigned  to  him  before  maturity,  no  evidence  being  offered  to 
rebut  this  presumption. 

2.  Where  the  only  evidence  affecting  the  bona  fides  of  the  endorsement 

was  that,  at  the  time  of  the  execiitiony  there  were  some  facts  that 
might  have  indicated  fraud  on  the  part  of  the  payee:  Held,  that 
the  plaintiff  (endorsee)  was  entitled  to  the  instruction  that  there 
was  no  sufficient  evidence  to  go  to  the  jury  that  the  plaintiff  was 
not  the  owner  of  the  note,  and  that  a  failure  on  the  part  of  the 
Court  below  to  give  this  instruction,  when  asked,  entitled  the 
plaintiff  to  a  new  trial. 


408  IN  THE  SUPREME  COURT. 

APPLEOARTH  V,  TiLLERT. 

This  was  a  givil  action,  tried  at  the  February  Term, 
1890,  of  Halifax  Superior  Court,  before  BoyHn,  J. 

The  following  is  a  copy  of  the  easejstated  on  appeal: 

The  plaintiff  alleged  that  defendant  executed  the  note 
sued  on,  and  that  the  same  was  transferred  to  him  for  value 
and  before  maturity. 

The  defendant  admitted  the  note,  but  says  that  its  execu- 
tion was  obtained  by  fraudulent  representations  of  the  payees, 
in  that  the  payees,  in  consideration  of  the  note,  promised  to 
give  defendant  the  formula  for  making  lubricating  oil,  and 
refused  so  to  do;  and  defendant  averred  that  they  never  had 
any  such  formula,  and  that  their  promise  and  assignment  to 
plaintiff  were  made  with  the  intent  to  defraud  the  defendant, 
and  denies  that  the  assignment  was  made  before  maturity  or 
for  value. 

The  Justice  of  the  Peace  gave  judgment  for  plaintiflF,  and 
the  defendant  appealed  to  the  Superior  Court. 

The  note  is,  in  words  and  figures,  as  follows: 

"$100.  TiLLERY,  N.  C,  January  20, 1888. 

"Ninety  days  after  date,  I  promise  to  pay  to  the  order  of 
Messrs.  H.  Fink  &  Sons  one  hundred  dollars,  value  received, 
at  the  oflSce  of  Eure,  Farrar  &  Co.,  Norfolk,  Va. 

J.   R.    TiLLERY." 

The  following  issue  was  submitted  by  his  Honor  to  the 
jury : 

Is  the  plaintiff  the  owner  of  the  note  described  in  the 
complaint? 

The  jury  responded.  No. 

The  plaintiff  produced  the  note  at  the  trial,  and  offered 
his  own  deposition  in  evidence,  which  was  regularly  taken 
in  the  city  of  Baltimore,  and  was  as  follows: 

"  I  am  the  holder  of  the  note  of  J.  R.  Tillery,  drawn  by 
him  to  Henry  Fink  &  Sons'  order,  dated  about  tlie  19th  or 
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20th  of  January,  A.  D.  1S88,  for  the  sum  of  one  hundred 
dollars,  and  payable  three  months  after  date,  which  was  on 
the  19th  to  22d  day  of  April,  A.  D.  1888,  and  by  the  said 
Henry  Fink  &  Sons  endorsed  in  blank  to  Catherine  Fink, 
and  by  her  endorsed  to  me.  The  note  was  made  payable  at 
the  office  of  some  one  in  Norfolk.  I  sent  the  note  after  it 
became  due  and  was  protested,  as  I  believed,  to  my  attorneys, 
Messrs.  Whitaker  &  Whitaker,  at  Halifax,  N.  C,  for  collec- 
tion. I  purchased  the  note  from  Mrs.  Catherine  Fink  on  the 
24th  day  of  January,  A.  D.  1888,  on  which  date  I  gave  her 
my  check  for  fifty-five  dollars,  which  was  paid  on  presenta- 
tion, and  a  receipt  for  forty-five  dollars  which  she  then  owed 
me.  I  did  not  have  any  notice  or  knowledge  of  any  equities 
as  between  Tillery,  the  maker,  and  Fink  &  Sons,  the  payees, 
of  the  note,  or  anybody  else  connected  with  it,  but,  on  the 
contrary,  I  was  told  by  Mrs.  Fink  that  the  note  was  given 
for  value,  and  that  Tillery  was  a  man  of  means,  and  that 
the  note  would  certainly  be  paid  at  maturity.  I  looked  up 
the  niaker's  standing,  and  being  satisfied  that  he  was  a  man 
whose  credit  was  good,  I  purchased  the  note  bona  fide^  and 
for  value." 

The  defendant  was  then  offered  in  his  own  behalf,  and  he 
testified  as  follows: 

"  One  Fink,  one  of  the  payees  in  the  note,  came  to  my 
place  of  business  and  offered  that,  if  I  would  give  him  my 
note  at  90  days  for  $100,  he  would  furnish  me  a  formula  for 
making  lubricating  oil,  which  would  enable  me  to  get  oil  of 
first-class  quality  for  one-half  of  its  usual  price.  I  executed 
the  note  and  handed  it  to  him.  He  put  it  in  his  pocket, 
and  then  told  me  not  to  tell  the  formula,  and  said  mix  a 
white  substance  with  ordinary  oil  in  proportions  of  one-half 
each,  sprang  into  his  buggy  and  drove  off.  That  formula 
was  the  only  consideration  for  that  note.  I  have  not  paid 
the  note." 
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The  defendant  then  offered  in  evidence  the  endorsements 
on  the  note,  which  are :  "  H.  Fink  &  Sons,"  "  Catherine 
Fink"  ;  and  the  execution  of  the  note  was  admitted. 

The  plaintiff  asked  his  Honor  to  charge  the  jury — 

1.  That  the  plaintiff  having  produced  the  note  at  the  trial, 
and  its  execution  being  admitted,  and  being  negotiable,  the 
law  presumes  that  the  plaintiff  is  the  owner  of  the  note,  and 
that  it  was  assigned  to  him  before  maturity,  and  that  there 
was  no  evidence  to  rebut  the  presumption. 

2.  That  there  was  no  sufficient  evidence  to  go  to  the  jury 
that  the  plaintiff  was  not  the  owner  of  the  note. 

His  Honor  gave  the  first  part  of  the  first  instruction 
requested,  but  declined  to  charge  that  there  was  no  evidence 
to  rebut  the  presumption. 

He  refused  to  give  the  second  instruction,  but  charged  the 
jury  that,  if  they  believed  the  evidence,  the  plaintiff  was 
entitled  to  recover. 

The  plaintiff  excepted  for*  refusal  to  charge  as  above 
requested,  and  appealed  from  the  judgment  rendered  upon 
the  verdict. 

Messrs,  F.  W,  Whitaker  and  R,  0.  Burton,  for  plaintiff. 
No  counsel  contra.^ 

Merrimon,  C.  J. — after  stating  the  facts:  The  note  sued 
upon  was  negotiable,  and  the  title  to  it  passed  to  the  holder 
thereof  by  endorsement.  The  execution  of  it,  and  the 
endorsement  thereof,  were  not  questioned.  The  presump- 
tion was  that  it  and  the  endorsement  were  founded  upon  a 
valuable  consideration.  The  possession,  and  production  of 
it  in  evidence  on  the  trial,  implied  that  the  plaintiff  acquired 
it  in  the  course  of  business,  in  good  faith,  and  for  full  value, 
before  it  became  due,  and  without  notice  of  any  fact  impeach- 
ing its  validity  in  his  hands.  The  plaintiff  certainly  pro- 
duced evidence  to  prove  his  case  prima  fade.    The  burden 


r 


FEBRUARY  TERM,  1890.  411 


GoocH  V.  Peebles. 


was,  then,  on  the  defendant.  Meadows  v.  Cozarty  76  N.  C, 
450,  and  the  authorities  there  cited. 

We  cannot  hesitate  to  hold  that  the  defendant  produced 
no  evidence,  nor  was  there  evidence,  to  prove  that  the  plain- 
tiff was  not  the  owner  of  the  note,  and  we  cannot  see  why 
the  Court  did  not  give  the  instruction  as  requested  by  the 
plaintiff.  He  was  clearly  entitled  to  it.  The  mere  fact  that 
the  payee  of  the  note  may  have  perpetrated  gross  fraud  upon 
the  defendant  in  obtaining  the  note  from  him  cannot  affect 
the  course  of  justice. 

The  plaintiff  is  entitled  to  a  new  trial,  and  we  so  adjudge. 

Error. 


JAMES  T.  GOOCH,  AdmV,  v.  W.  W.  PEEBLES  et  al. 

AUornnj  and  Client — Conflict — Will — TruUee. 

1.  An  attoroey  cannot  terminate  his  relation  with  his  client,  at  pleasure 

and  without  notice,  so  long  as  anything  remains  to  be  done  about 
the  matter  in  which  he  is  employed. 

2.  So,  where  P.  was  the  attorney  of  an  executrix,  and  trustee  under  a 

will  (she  having  also  an  interest  in  the  property  devised),  who  was 
afterwards  removed  and  another  administrator  d.  b.  n.  c.  t,  a,, 
having  adverse  interest,  was  appointed  in  his  place,  and  P.  became 
his  attorney  in  the  settlement  of  the  estate:  Held,  that  P.'s  rela- 
tions were  so  conflicting  and  antagonistic  that  the  law  would  not 
sanction  his  action,  and  this,  though  no  compensation  was  actually 
paid  him. 

3.  And  where,  in  proceedings  by  such  administrator  to  sell  certain  lands 

of  his  testator  for  assets,  the  attorney  P. ,  who,  having  purchased 
an  interest  of  tbe  testator's  husband  in  the  lands,  was  co-defend- 
ant with  his  client,  the  executrix,  obtained  a  decree  of  Court  with- 
out her  knowledge,  whereby  he  became  entitled  to  the  surplus 
proceeds  of  such  sale:  Held,  he  could  acquire  thereby  no  interest 
adverse  to  hers,  and  the  decree  should  be  vacated  so  far  as  it 
afiPected  or  declared  his  interest. 
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4.  The  conflict  of  his  duty  as  attorney  for  the  administrator,  charged 

with  protecting  the  interests  of  the  executrix  and  her  cestui  que 
tntstant  under  the  will,  with  his  interest,  as  one  of  the  defend- 
ants, asserting  a  claim  against  the  estate,  cannot  "foe  permitted  in 
a  Ck)urt  of  justice. 

5.  Discussion  by  Davis,  J.,  of  the  duties  and  responsibilities  of  attorneys 

in  their  relations  to  their  clients. 

This  was  a  civil  action,  tried  at  the  Spring  Term,  1889, 
of  Northampton  Superior  Court,  before  MacRae,  J. 
The  complaint  alleges  in  substance — 

1.  That  in  1873  Virginia  A.  Johnson  died  in  Northamp- 
ton County  leaving  a  last  will  and  testament,  which  was 
duly  proved  on  the  3d  day  of  March,  1873,  and  that 
Chatharine  T.Johnson,  the  executrix  therein  named,  qual- 
ified as  such. 

2.  That  on  the  first  day  of  April,  1876,  said  executrix 
was,  by  a  decree  of  Court,  removed,  and  J.  J.  Long,  the  intes- 
tate of  the  plaintiff  Gooch,  was  appointed  administrator 
d.  b.  n.  c.  t,  a. 

3.  That  in  September,  1876,  said  Long,  administrator,  Ac, 
instituted  a  proceeding  to  sell  the  real  estate  belonging  to 
the  testatrix,  known  as  **  Diamond  Grove,"  to  make  assets 
to  pay  debts.  In  said  proceeding,  Catherine  T.  Johnson, 
Mary  L.  Johnson,  C.  W.  Johnson,  P.  M.  Johnson,  Jennie  V. 
Johnson,  James  Johnson,  Mrs.  M.  B.  Cook,  C.  A.  Johnson, 
S.  B.  McMillan,  W.  W.  Peebles  and  R.  B.  Peebles  were  defend- 
ants. 

4.  That,  by  decree  made  in  said  special  proceeding,  said 
land  was  sold,  and  thereafter  the  sale  was  confirmed,  and  a 
distribution  of  the  proceeds  directed.  (A  cop3'  of  the  special 
proceedings  is  filed  as  a  part  of  the  complaint.) 

**5.  That  W.  W.  Peebles,  one  of  the  defendants  in  the 
action  was  a  defendant  in  said  special  proceeding,  at  the 
same  time  acting  as  attorney  for  the  plaintiff  J.  J.  Long; 
was  surety  on  the  prosecution  of  said  Long  as  administra- 
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tor,  and,  as  such  attorney,  he  drew  the  petition  for  sale  of 
said  land,  the  decree  directing  the  sale  thereof,  the  order 
directing  the  distribution  of  the  funds,  the  order  confirming 
the  sale,  and  order  of  publication;  he  acted  throughout  said 
proceeding  as  attorney  for  plaintiffs  and  attorney  for  defend- 
ants. 

"6.  That  C.  T.  Johnson,  the  executrix  above  named,  one 
of  the  plaintiffs  in  this  action,  and  one  of  the  defendants  in 
the  special  proceeding  above  mentioned,  employed  said  W. 
W.  Peebles  as  her  attorney,  while  she  acted  as  such  execu- 
trix ;  and  reposing  the  utmost  confidence  in  his  integrity 
and  disposition  to  deal  fairly  by  her  and  the  other  distribu- 
tees and  legatees  under  the  will  of  the  said  Virginia  A, 
Johnson,  employed  and  relied  upon  said  W.  W.  Peebles  to 
manage  and  protect  the  interest  of  herself  and  the  other 
legatees  and  distributees  under  the  will  of  the  said  Virginia 
A.  Johnson  during  the  administration  of  said  J.  J.  Long; 
that  she  and  the  other  legatees  and  distributees  under  said 
will  filed  no  answer  in  said  special  proceeding,  because  never 
informed  by  said  W.  W.  Peebles  it  was  necessary  so  to  do 
to  protect  their  interests ;  that  she  never  saw  said  petition,  and 
believed,  till  within  a  short  time  prior  to  the  beginning  of 
this  action,  that  the  scope  of  said  petition  only  extended  to 
the  sale  of  said  land  merely  to  make  assets  to  pay  the  debts 
of  Virginia  A.  Johnson ;  that  she  did  not  employ  said  W. 
W.  Peebles  as  her  attorney  in  person,  but  her  brother,  the 
late  James  Johnson,  the  husband  of  the  said  Virginia  John- 
son, who  attended  to  all  matters  of  business  for  her,  retained 
the  said  W.  W..  Peebles  for  her,  to  attend  to  all  their  inter- 
ests in  said  estate. 

"7.  That  since  the  beginning  of  this  action,  she,  and  the 
other  legatees  and  distributees  under  said  will,  heard  for  the 
first  time  of  the  claim  of  the  defendants  W.  W.  Peebles  and 
R.  B.  Peebles  to  the  surplus  from  the  sale  of  said  land 
remaining  after  the  payment  of  the  debts  of  Virginia  A. 
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Johnson ;  that  had  the  legatees  and  distributees  under  said 
will  been  apprised  of  any  such  claim,  they  would  have 
resisted  the  same;  they  are  informed  that  said  claim  is 
based  upon  a  sale  under  executions  issuing  on  judgments  in 
favor  of  sundry  parties  against  one  James  Johnson,  hus- 
band of  the  said  Virginia  A.  Johnson. 

"  8.  These  plaintiffs  are  informed  and  believe,  and  so  charge, 
that  the  said  James  Johnson  took  nothing  under  the  will 
of  the  said  Virginia  A.,  and  that  the  sale  under  which  the 
plaintiffe  claim  was  null  and  void. 

"  That  J.  T.  Long  died  in  the  county  of  Halifax,  North 
Carolina,  on  the day  of  April,  1877,  and  that  the  plain- 
tiff Jam-es  T.  Gooch  was  soon  thereafter  appointed  admin- 
istrator de  bonis  non  w^ith  the  will  annexed  of  Virginia  A. 
Johnson,  was  qualified  and  entered  upon  the  discharge  of 
his  duties  as  such,  and  is  still  administrator;  that  on  the 
14th  day  of  December,  1877,  the  said  James  T.  Gqoch  was 
appointed  administrator  de  bonis  non  of  J.  J.  Long;  was 
qualified  as  such,  entered  upon  the  discharge  of  his  duties, 
and  is  now  such  administrator ;  that  both  of  said  appoint- 
ments were  made  by  the  proper  Court,  and  according  to 
law. 

"  10.  These  plaintiffs  are  informed,  believe,  and  so  charge, 
that  the  said  decree  directing  the  payment  of  the  surplus  of 
the  proceeds  arising  from  the  sale  of  said  land  to  the  defend- 
ants W.  W.  Peebles  and  R.  B.  Peebles  was  without  warrant 
of  law,  is  null  and  void,  and  is  a  fraud  upon  the  rights  of 
the  plaintiffs. 

"  Wherefore,  the  plaintiffs  demand  judgment,  that  so  much 
of  said  decree  as  directs  the  payment  of  the  surplus  of  the 
proceeds  of  said  land,  after  the  payment  of  the  debts  of  Vir- 
ginia A.  Johnson,  to  the  defendants  W.  W.  Peebles  and 
R.  B.  Peebles,  be  amended,  cancelled  and  declared  void." 

The  answer  of  W.  W.  Peebles,  so  far  as  material  to  be 
considered,  denies  so  much  of  the  fifth  allegation  of  the  com- 
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plaint  as  alleges  that  "  he  acted  throughout  said  proceeding 
as  attorney  for  defendants."  That  in  the  special  proceeding 
for  the  sale  of  the  land  he  acted  as  attorney  for  the  petitioner 
therein.  He  denies  that  he  acted  as  '*  attorney  for  the 
defendants,  or  either  of  them,  or  that  he  ever  promised  to 
act  as  such,  or  that  he  was  ever  emploj^ed  or  sought  to  be 
employed  as  such." 

In  answer  to  the  sixth  section  of  the  complaint,  he  admits 
that  he  acted  as  attorney  for  C.  T.  Johnson,  as  executrix  of 
V.  A.  Johnson,  from  the  time  of  her  qualification  as  execu- 
trix till  her  letters  testamentary  were  cancelled  and  she  was 
removed  as  executrix  *  *  *  aAd  during  all  of  that  time 
he  served  her  faithfully,  to  the  best  of  his  ability,  but  he 
denies  that  he  was  employed  as  attorney  or  acted  as  attorney 
for  her,  or  either  of  the  defendants,  in  said  special  proceed- 
ing, after  she  was  removed  as  executrix,  *  *  *  and  after 
and  during  the  administration  of  said  J.  J.  Long.  Accord- 
ing to  his  best  recollection  and  belief,  Dr.  James  Johnson, 
the  brother  of  the  testatrix,  employed  him  to  act  as  attorney 
for  said  testatrix,  as  herein  stated. 

The  seventh,  eighth  and  tenth  allegations  are  also  denied. 

He  also  says  tha|;  the  Court  has  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  and  "that  this  action  was  not  com- 
menced within  the  time  limited  by  law,  because  it  was  not 
commenced  within  three  years  from  the  time  the  cause  of 
action  accrued."  R.  B.  Peebles  adopted  the  answer  of  his 
co-defendent,  W.  W.  Peebles. 

By  the  will  of  Virginia  A.  John'son  the  whole  of  her  estate 
is  devised  and  bequeathed  to  Catherine  E.  Johnson,  her 
sister-in-law,  "  in  trust  to  hold  and  preserve  the  same  from 
all  liability  to  the  debts  of  my  husband,  James  Johnson, 
which  were  contracted  by  him  prior  to  our  intermarriage. 

"Secondly.  To  hold  the  same,  subject  to  the  foregoing 
provisions,  for  the  use  and  benefit  of  my  husband,  the  said 
James  Johnson,  during  the  term  of  his  natural  life,  and  at 
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his  death  to  dispose  of  and  cofivey  the  same  in  such  manner 
and  to  such  persons  and  purposes  as  the  said  James  Johnson 
i^ay»  by  his  last  will  and  testament,  direct. 

"Thirdly.  In  case  any  person  or  persons  should  take  pro- 
ceedings to  subject  any  portion  of  my  estate,  held  in  trust  as 
aforesaid,  to  the  debts  of  the  said  James  Johnson,  which 
were  contracted  prior  to  my  marriage  with  him,  then,  and 
in  that  case,  all  interest,  whether  as  cestui  que  trusty  or  other- 
wise, of  the  said  James  Johnson  in  my  said  estate  shall 
instantly  cease  and  determine,  and  the  said  Catherine  John- 
son shall  thereafter  hold  the  same,  divested  and  discharged 
of  the  aforesaid  trust,  and  upon  the  following  truste,  namely: 
In  trust  for  her  own  use,  and  further  use  of  such  of  the 
daughters  of  my  said  husband,  James  Johnson,  as  may  then 
never  have  been  married,  as  long  as  they  remain  single;  as 
each  may  marry  her  intei\est  shall  cease,  and  when  all  are 
married,  then  in  trust  for  her  own  use  and  the  use  of  the 
married  daughters  of  the  said  James  Johnson,  share  and 
share  alike;  on  the  death  of  the  said  Catherine  Johnson  her 
interest  shall  cease,  and  shall  go  over  into  the  common  fund 
for  the  benefit  of  the  other  cestui  que  trust, 

"  Fourthly-.  Subject  to  the  foregoing  provision,  I  declare 
that  Catherine  Johnson  shall  have  power  to  sell  any  portion 
of  my  real  estate  and  make  title  to  the  purchaser,  on  receipt 
of  the  purchase- money,  and  the  like  as  to  my  personal  estate, 
and  shall  re-invest  the  proceeds,  to  be  held  upon  the  same 
trusts  as  the  original  estate. 

"Fifthly.  In  case  my  husband,  James  Johnson,  shall  die 
without  having  executed  any  last  will  and  testament,  I 
declare  that  my  said  estate  shall  be  held  by  Catherine 
Johnson  upon  the  trust  declared  in  the  third  clause  of  this 
my  will. 

"  Sixthly.  In  case  the  said  James  Johnson  shall  fully  pay, 
or  discharge  by  any  means,  all  and  every  part  of  the  debts 
contracted  by  him  priof  to  my  marriage  with  him,  then, 
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and  in  that  case,  I  declare  that  he  shall  take  and  receive  all 
my  aforesaid  estate,  free  and  discharged  from  all  the  trusts 
in  the  premises  declared,  and  shall  hold  the  same  absolutely 
for  his  own  sole  use  and  benefit." 

Catherine  T.  Johnson  is  named  sole  executrix  and  quali- 
fied as  such,  and  employed  the  defendant  \V.  W.  Peebles, 
who  was  then  a  practicing  attorney  in  Northampton  County, 
as  her  counsel. 

From  the  special  proceeding,  referred  to  in  the  complaint, 
a  copy  of  which  is  sent  up  with  the  record,  it  appears  that 
the  defendants  therein,  other  than  W.  W.  Peebles  and  R.  B. 
Peebles,  were  non-residents,  and  in  the  notice  to  make  them 
parties  by  publication  it  is  stated  that  the  "object  of  the 
action  is  for  the  sale  of  certain  real  estate  (describing  it)  for 
the  payment  of  the  debts  of  the  deceased,  V.  A.  Johnson, 
and  that  no  personal  claim  is  made  against  them.  This 
notice  is  signed,  "  W.  W.  Peebles,  Plaintiff's  Attorney." 

The  sale  under  that  proceeding  was  made  December  4th, 
1876,  and  reported  the  same  day,  and  on  the  24th  of  Decem- 
ber, 1876,  there  was  an  order  that  "the  defendants  take 
notice  that  unless  objection  is  made  within  ten  days  from 
the  service  of  this  notice,"  the  report  of  sale,  &'c.,  will  be 
confirmed.  There  is  an  endorsement  as  follows:  "Service 
accepted  December  24th,  1876.  W.  W.  Peebles,  R.  B. 
Peebles."  This  notice  does  not  appear  to  have  been  served 
upon  the  other  defendants  (plaintiffs  in  this  action)  by  pub- 
lication or  otherwise. 

There  is  an  order  (without  date)  confirming  the  sale,  and 
directing  J.  J.  Long,  administrator,  Ac,  to  pay  therefrom 
the  debts  and  charges  of  administration,  "and  that  the  sur- 
plus, if  any,  he  shall  pay  to  the  defendants  W.  W.  Peebles 
and  R.  B.  Peebles." 

James  Johnson  died  in  1876,  without  having  made  any 
will,  and   the  plaintiffs  Camilla  and  Lula  were  his  only 
unmarried  daughters  at  the  time  of  his  death. 
105—27 
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The  property  of  Mrs.  Johnson  consisted  mainly  of  the 
plantation  on  which  she  resided  at  the  time  of  her  death, 
known  as  the  '*  Diamond  Grove." 

Previous  to  the  death  of  the  said  James  Johnson,  execu- 
tions issued  against  him  and  were  levied  upon  his  interests 
in  the  said  "Diamond  Grove"  plantation,  and  a  few  days 
after  his  death  a  sale  was  had  under  said  executions,  at  the 
court-house  door  in  Jackson,  on  the  6th  of  April,  1876,  when 
and  where  the  defendants  W.  W.  Peebles  and  R.  B.  Peebles 
became  the  purchasers,  in  the  sum  of  ten  or  fifteen  dollars. 

A  proceeding  had  been  instituted  before  the  Clerk  of 
Northampton  Superior  Court  to  remove  the  said  Catherine 
Johnson  as  executrix,  and  on  the  23d  day  of  March,  1876, 
she  was  removed  by  the  Clerk,  and  J.  J.  Long,  the  plaintiff 
Gooch's  intestate,  qualified  in  her  stead  as  administrator  de 
bonis  ncn  cum  Ustamento  annexo  of  Virginia  A.  Johnson,  on 
April  1,  1876.  Said  proceeding  before  the  Clerk  was  at  the 
instance  of  the  said  J  J.  Long,  who  was  a  creditor  of  Vir- 
ginia Johnson,  whose  attorney  in  the  matter  was  the  defend- 
ant R.  B.  Peebles,  and  the  said  Catherine  was  represented  by 
her  counsel,  the  defendant  W.  W.  Peebles. 

On  September  12th,  1876,  a  special  proceeding  was  insti- 
tuted before  the  Clerk  to  sell  "Diamond  Grove"  to  make 
assets  to  pay  the  debts  of  Virginia  Johnson.  In  said  pro- 
ceeding, the  said  J.  J.  Long,  as  administrator  de  bonis  nan 
cum  tedamento  annexo  of  Virginia  Johnson,  is  plaintiff,  and 
Catherine  T.  Johnson,  Camilla  Johnson,  Lula  Johnson 
(called  May  L.),  the  above  plaintiffs;  C.  W.  Johnson,  P.  M. 
Johnson,  Jennie  V.  Davidson,  Mrs  N.  B.  Cook,  Susan  B. 
McMillan,  and  the  said  W.  W.  Peebles  and  R.  B.  Peebles 
are  defendants.  The  said  W.  W.  Peebles  appears  as  attorney 
for  the  plaintiff  Long,  and  all  the  papers  drawn  in  said  pro- 
ceeding are  in  his  hand-writing.  The  Clerk  ordered  the  sale 
of  the  land,  appointing  the  plaintiff  J.  J.  Long  a  commis- 
sioner to  sell  the  same;  sale  was  made  and  confirmed,  and 
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in  the  final  decree  it  is  adjudged  that  all  the  surplus  arising 
from  the  sale,  after  paying  the  debts  of  Virginia  Johnson, 
should  belong  to  the  defendants  W.  W.  Peebles  and  R.  B. 
Peebles.  The  said  J.  J.  Long  is  dead,  and  tlie  plaintiflF 
Gooch  is  his  administrator,  and  also  administrator  d.  6.  n.  c. 
t.  a  of  Virginia  Johnson. 

The  purpose  of  this  action  is  to  declare  fraudulent,  and 
to  set  aside  so  much  of  said  final  decree  as  adjudges  that 
the  surplus  arising  from  the  sale  of  "  Diamond  Grove,"  after 
paying  the  debts  of  Virginia  Johnson,  should  belong  to  the 
defendants  W.  W.  Peebles  and  R.  B.  Peebles. 

When  the  case  was  called  for  trial,  plaintiffs  moved  for 
judgment  on  the  pleadings  on  the  ground  that  the  pleadings 
themselves  disclosed  a  state  of  facts  that  renders  that  part  of 
the  said  final  decree  fraudulent  and  void. 

This  motion  was  denied  by  his  Honor,  and  the  plaintiffs 
excepted. 

Tlie  following  two  issues  were  agreed  on  to  be  submitted 
to  the  jury : 

"1.  Is  that  part  of  the  decree  declaring  the  defendants 
entitled  to  the  surplus,  after  paying  the  debts  of  Virginia 
Johnson,  fraudulent?" 

*'  2.  Is  the  action  barred  by  the  statute  of  limitations?" 

The  plaintiffs  introduced  the  following  evidence: 

1.  The  record  of  the  special  proceeding  to  sell  "  Diamond 
Grove"  to  make  assets,  all  the  papers  in  which  are  admitted 
to  be  in  the  hand-writing  of  W.  VV.  Peebles. 

2.  The  record  of  a  suit  now  pending  in  the  Superior  Court 
of  Northampton  County,  in  which  the  said  J.  T.  Gooch,  as 
administrator  of  J.  J.  Long,  is  plaintiff,  and  W.  W.  Peebles 
is  defendant,  to  recover  the  funds  in  his  hands  belonging 
to  the  estate  of  his  intestate,  who  was  a  creditor  of  Virginia 
Johnson,  arising  from  the  sale  of  "Diamond  Grove."  In 
this  action  an  account  was  stated,  by  an  order  in  the  cause, 


420  IN  THE  SUPREME  COURT, 

GoocH  V,  Pebbles. 

in  which  the  defendant  W.  W.  Peebles  admitted  a  balance 
in  his  hands  of  $2,935. 

3.  The  proceedings  and  exhibits  in  the  complaint,  for  the 
purpose  of  showing  what  facts  are  admitted  by  the  defendants. 

4.  The  deposition  of  Catherine  T.  Johnson,  who  resides 
in  Mecklenburg  County,  Virginia,  in  which  she  testifies,  in 
substance:  That  she  duly  qualified  as  executrix  of  Virginia 
Johnson,  and  was  afterwards  removed;  that,  through  her 
brother,  James  Johnson,  she  employed  Mr.  W.  W.  Peebles 
as  her  counsel  as  executrix  and  trustee  under  the  will,  and 
relied  upon  him  to  protect  her  interests  as  such  executrix 
and  trustee.  In  reply  to  the  question  whether  she  employed 
counsel  to  defend  her  interests  in  the  proceeding  instituted 
on  the  12th  of  September,  1876,  by  J.  J.  Lon^,  administrator 
d.  b.  n.  c.  t  a.,  to  sell  the  real  estate  known  as  "  Diamond 
Grove"  to  make  assets  to  pay  debts,  &c.,  she  says:  *'  Mr.  W. 
W.  Peebles  had  been  employed  as  m}'  counsel  as  executrix 
and  trustee,  and  I  relied  upon  him,  and  liim  alone,  to  pro- 
tect my  interests  as  such  executrix  and  trustee  about  that 
and  every  other  matter  of  the  estate." 

In  answer  to  the  question  why  she  failed  to  file  any  answer 
or  make  any  defence  to  said  proceeding,  she  says: 

"I  did  not  know  that  it  was  necessary;  I  did  not  hear 
anything  from  Mr.  Peebles,  and  I  thought  he  would  do 
whatever  was  necessary  to  protect  my  interests,  and  that  he 
would  keep  mo  informed." 

8.  In  said  proceeding  a  final  decree  was  made,  directing 
the  distribution  of  the  surplus  arising  from  the  sale  of  "  Dia- 
mond Grove,"  after  paying  the  debts  of  Virginia  Johnson. 
State  when  you  were  first  informed  of  said  decree,  and  the 
order  therein  directing  the  distribution  of  said  surplus? 
Answer :  "  I  first  heard  of  this  only  a  short  time  ago — within 
the  last  two  or  three  weeks — receiving  the  information 
through  Mr.  T.  W.  Mason.  If  I  had  received  any  informa- 
tion that  Mr.  Peebles  would  claim  the  surplus,  after  pay- 
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ing  the  debts  of  Virginia  Johnson,  instead  of  its  coming  to 
me,  as  executrix  and  trustee,  I  should  have  resisted  it,  and 
asserted  my  claim  to  it." 

The  defendants  were  not  present  or  represented  at  the 
taking  of  said  deposition. 

The  defendant  W.  W.  Peebles  was  introduced  as  a  wit- 
ness, and  said : 

"  I  never  had  any  connection  with  Catherine  T.  Johnson, 
except  as  attorney  for  her  in  the  probate  of  the  will  of  Vir- 
ginia A.  Johnson,  and  as  her  attorney  for  the  administra- 
tion of  that  estate,  so  long  as  she  remained  executrix  up  to 
the  time  of  her  removal,  except  probably  one  other  time, 
when  she  and  Dr.  Johnson  were  warranted,  and  I  defended 
the  suit.  According  to  my  recollection,  she  was  warranted 
as  executrix  ;  she  never  paid  me  a  cent  in  her  life ;  neither 
she,  nor  any  one  for  her,  ever  consulted  me  after  she  was 
removed  as  executrix ;  don^t  remember  to  have  spoken  to 
her,  except  on  the  day  she  qualified  ;  the  business  was  con- 
ducted between  me  and  her  brother  Dr.  James  Johnson.  I 
did  not  dispute  Mr.  Long's  right  to  sell  the  land  for  assets; 
I  did  not  attempt  to  represent  any  of  the  defendants  in 
that  proceeding;  only  represented  Mr.  Long  as  his  attorney; 
never  expected  anything  but  my  portion  of  the  surplus ; 
at  that  time  did  not  expect  much  from  that  source.  No 
part  of  the  surplus  has  ever  been  paid  over  to  R.  B.  Peebles ; 
don't  remember  whether  the  costs  have  been  paid,  but  think 
they  have  been.  Miss  Catherine  Johnson  never  wrote  to 
me  about  her  business  after  her  removal.  R.  B.  Peebles  was 
attorney  for  J.  J.  Long  in  the  special  proceeding  for  the 
removal  of  Catherine  Johnson,  executrix.  I  resisted  that 
motion  for  a  long  time;  wrote  her  that  she  would  be 
removed  if  she  did  not  come  up  and  make  a  showing;  she 
did  not  come,  and  made  no  return.  I  suppose  she  is  a  trus- 
tee under  the  will ;  I  did  not  conceive  that  I  had  any  other 
employment  from  her,  but  the  probate  of  the  will  and  the 
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settlement  of  the  administration  of  the  estate;  she  bad  no 
other  attorney  but  me ;  I  can't  say  that  I  was  Dr.  Johnson's 
general  attorney;  he  acted  for  his  sister.  I  think  Mr. 
Coningland  was  his  general  attorney.  My  recollection  is 
that  he  employed  me  to  prove  the  will  and  assist  his  sister  in 
administering  the  estate  while  she  was  executrix;  I  don't 

remember  whether  she  was  removed  before  the ;  I 

bought  the  interest  of  Dr.  Johnson  in  the  land  before  she 
was  removed;  I  did  not  advise  her  that  I  had  bought  his 
interest;  I  did  not  procure  the  sale  of  the  land;  I  did  not 
conceive  it  was  my  duty  to  advise  her  that  I  had  purchased 
and  claimed  the  land;  I  paid  a  very  small  sum  for  it — ten 
or  fifteen  dollars.  If  the  sale  was  made  before  her  removal, 
then  I  was  her  attorney ;  if  made  after  her  removal,  then  I 
was  not  her  attorney.  When  the  sale  took  place  under 
the  execution,  I  don't  remember  whether  she  had  been 
removed  or  not.  Mr.  J.  J.  Long  claimed  about  $1,300,  and 
afterwards  his  administrator,  J.  T.  Gooch,  claimed  about 
$500  more.  I  denied  that  claim  ;  don't  think  he  ever  told 
me  after  the  sale  of  the  land  how  much  he  claimed.  I  got 
the  commissions  for  the  sale  of  the  land;  Mr.  Long  was 
appointed  commissioner,  but  I  did  all  the  business;  I  got 
paid  for  taking  out  the  letters;  I  expect  one-half  of  the 
surplus  in  my  hands  to  go  to  me,  and  one-half  to  R.  B. 
Peebles.  The  executions  against  Dr.  Johnson  were  in  the 
Sheriff's  hands  before  his  death,  but  the  sale  of  the  land  was 
made  a  few  davs  after  his  death.  His  interest  in  the 
*  Diamond  Grove '  land  was  sold  by  the  Sheriff.  I  did  not  pro- 
cure the  executions  to  issue;  I  only  issued  those  I  repre- 
sented after  the  others  had  issued,  because  I  thought  they 
had  priority.  I  had  no  idea  that  James  Johnson's  inter- 
est in  the  land  was  worth  so  much.  There  were  divers 
suits  pending  against  the  estate  of  Virginia  A.  Johnson,  which 
turned  out  favorably  to  the  estate.  J.  T.  Gooch,  as  administra- 
tor of  Virginia  A.  Johnson,  has  a  suit  against  me,  claiming 
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money  for  her  estate.  The  suit  was  first  as  adminis- 
trator of  J.  J.  Long;  then  he  qualified  as  administrator 
de  bonis  non  of  Virginia  A.  Johnson.  This  suit  was  pending 
a  long  time  before  the  present  action ;  in  it  he  demanded 
this  surplus.  I  resisted  paying  the  money  over  to  Gooch's 
administrator,  V.  A.  Johnson,  on  the  ground  that  Long, 
administrator,  had  got  money  enough  to  pay  all  the  debts. 
I  also  paid  some  costs  and  charges  against  her.  The  balance 
found  in  my  hands  was  about  $2,935,  proceeds  of  sale  of 
*  Diamond  Grove.'  If  these  suits  against  Virginia  Johnson 
had  been  successful,  the  sale  of  the  land  would  not  have 
paid  me  a  cent.  Can't  remember  whether  the  purchase  of 
the  land  at  Sheriff's  sale  was  before  or  after  removal  of  Miss 
Catherine  T.  Johnson.  I  had  no  occasion  to  advise  Miss 
Catherine  T.  Johnson  in  the  management  of  the  estate, 
except  to  defend  suits  brought  against  her;  I  never  informed 
her  that  I  had  ceased  to  act  as  her  counsel;  don't  remember 
that  Dr.  Johnson  ever  consulted  me  in  regard  to  his  rights 
under  the  will.  The  suit  for  Miss  Catherine  Johnson's 
removal  had  pended  a  long  time.  I  regretted  her  removal 
very  much,  on  account  of  the  Johnsons  and  on  my  own 
account.  I  had  never  used  a  cent.  Dr.  Johnson  had  come 
up  here  frequently  and  consulted  me.  I  complained  to 
R.  B.  Peebles  that  I  had  never  received  anything,  and  it  was 
agreed  that  I  might  represent  Mr.  Long  in  filing  the  petition 
to  sell  *  Diamond  Grove' — might  be  his  attorney.  I  saw  Mr. 
Long;  a  day  was  appointed  for  him  to  come;  he  came,  and 
made  the  aflSdavit  to  the  petition.  It  was  agreed  that  I 
should  act  for  him,  do  the  work  and  take  the  commissions. 
He  turned  the  whole  matter  ov6r  to  me,  and  I  really  acted 
as  administrator.  I  was  his  attorney,  and  I  was  also  defend- 
ant, I  was  assignee  of  Dr.  Johnson's  interest  in  the  land. 
If  there  were  no  debts,  R.  B.  Peebles  and  I  were  entitled  to 
the  whole.  It  was  my  intention  to  make  the  debts  of  Vir- 
ginia Johnson's  estate  as  small  as  possible  for  the  interests 
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of  the  estate.     I  don^t  see  that  the  positions  were  antagonis- 
tic.    I  discharged  my  duties  faithfully  to  Mr.  Long." 

The  defendants  further  introduced  the  record  of  a  suit 
now  pending  in  the  Superior  Court  of  Northampton  County, 
in  which  Catherine  T.  Johnson,  Camilla  Johnson  and  Lula 
Johnson  are  plaintiffs,  and  J.  T.  Gooch,  administrator  of 
J.  J.  Long,  is  defendant,  begun  August  25,  1882,  for  an 
account  and  settlement  of  the  estate  of  Virginia  Johnson. 
Also  record^  showing  removal  of  Catherine  Johnson,  on  23d 
March,  1876,  and  appoint  Aent  of  J.  J.  Long  in  her  stead,  on 
April  1,  1876.  Also  deed  of  Sheriff  Newsome  to  W.  W. 
Peebles  and  R.  B.  Peebles,  dated  April  6, 1876,  conveying  to 
them  the  interests  of  Dr.  Johnson  in  "Diamond  Grove,"  and 
reciting  that  the  said  trust  was  sold  on  the  6th  day  of  April, 
1876. 

The  plaintiffs  asked  the  following  instructions. 

1.  If  the  jury  should  believe  that  Catherine  T.  Johnson 
employed  W.  W.  Peebles  as  her  counsel,  and  relied  on  him 
to  protect  her  interests  in  the  management  of  her  interests 
as  executrix  and  trustee,  and  that  he  gave  her  no  informa- 
tion as  to  the  decree  made  in  the  special  proceeding  declar- 
ing that  the  surplus  should  go  to  W.  W.  Peebles  and  R.  B. 
Peebles,  then  that  would  be  a  fraud,  and  the  jury  should 
answer  the  first  issue,  Yes. 

His  Honor  refused  to  give  the  instructions  prayed  for,  and 
plaintiffs  excepted. 

His  Honor  charged  the  jury  as  follows:  (Only  so  much  of 
the  charge  as  is  reviewed  in  the  opinion  is  set  out.) 

"It  is  admitted  that  the  defendant  W.  W.  Peebles  was 
acting  as  counsel  for  the  petitioner,  J.  J.  Long,  administrator 
of  Virginia  A.  Johnson,  in  the  special  proceeding,  and  that 
he  prepared  the  petition  and  the  orders,  which  are  in  his 
handwriting.  Now  it  is  alleged  that  he  was  also  the  counsel 
of  Miss  Catherine  T.  Johnson,  who  had  been  executrix  of 
Virginia  Johnson  before  Mr.  Long  was  made  administrator, 
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and  had  been  removed  and  Mr.  Long  appointed  in  her  place; 
that  he  was  her  legal  adviser,  and  was  relied  upon  by  her  as 
her  general  counsel  at  the  time  the  special  proceeding  was 
brought  and  carried  on,  and  that  he  acted  in  that  proceed- 
ing, not  in  her  interest,  but  against  her,  and  that  such  action 
will  not  be  upheld  in  the  law,  but  will  be  declared  fraudu- 
lent and  void. 

"On  the  other  hand,  the  defendant  W.  \V.  Peebles  avows 
that  he  was  not  her  attorney  or  counsel  at  the  time  he  con- 
ducted the  special  proceeding,  fie  admits  that  he  had  been 
her  counsel  and  advisor  while  she  was  executrix  of  Virginia 
Johnson,  but  he  testifies  that,  from  the  time  of  her  removal, 
he  ceased  to  be  in  the  relation  of  attorney  to  client,  and  this 
is  the  point  for  you  to  determine,  and  what  was  paid  for  the 
land  when  the  interest  of  Dr.  Johnson  in  the  laud  was  sold, 
whether  a  fair  price  or  not.  But  was  he  still  her  attorney  or 
counsel?  For,  if  he  was,  he  could  not  buy  in  the  land  for 
himself.  If  he  ceased  to  be  her  legal  adviser  when  she  was 
removed  from  executrixship  of  the  estate  of  Virginia  John- 
son, and  no  longer  occupied  that  relation  to  her,  he  could 
bid  at  the  sale  of  the  land,  and,  if  he  was  the  highest  bidder, 
was  entitled  to  be  declared  the  purchaser. 

"  The  plaintiffs  having  alleged  fraud  in  the  transaction, 
must  satisfy  you  of  its  truth.  If  they  have  so  satisfied  you, 
answer  the  first  issue.  Yes;  otherwise,  No. 

"  2.  Is  the  action  barred  by  the  statute  of  limitations? 

On  this  last  issue,  his  Honor  said  he  would  take  the 
responsibility  to  direct  the  jury  to  answer  No. 

Plaintiffs  excepted,  for  the  refusal  of  his  Honor  to  give 
the  instructions  prayed  for  by  them,  and  also  for  error  in 
the  instructions  as  given. 

The  jury  responded  to  the  first  issue,  No. 

The  plaintiffs  moved  for  judgment,  no7i  obstante  vere  dictOy 
on  the  ground  that  the  non-resident  parties  were  never  prop- 
erly served  with  summons  in  the  special  proceeding. 
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His  Honor  denied  this  motion,  for  the  reason,  as  stated 
by  him,  that  that  relief  could  be  obtained  by  motion  in  the 
special  proceeding,  and  plaintiffs  excepted. 

Plaintiffs  then  entered  a  rule  for  a  new  trial  for  the  errors 
already  alleged.     Rule  discharged 

Before  signing  the  judgment,  the  Judge  allowed  the  sum- 
mons in  this  action  to  be  so  amended  as  that  the  plaintiff 
Gooch  might  sue,  both  as  administrator  de  bonis  non  of  J.J. 
Long,  and  administrator  de  bonis  non  cum  Ustamento  annezo 
of  Virginia  A.  Johnson. 

There  was  a  verdict  and  judgment  for  defendants,  and 
plaintiffs  appealed. 

Messrs.  T.  W.  Mason^  W.  C.  Bowen  and  W.  H.  Day^  for 
plaintiffs. 

Mr.  R.  B.  PeebleSy  for  defendant. 

Davis,  J.— after  stating  the  facts:  Several  questions  are 
presented  in  the  record,  but  we  think  it  only  necessary  to 
consider  that  presented  by  the  refusal  of  his  Honor  to  give 
the  first  prayer  for  instruction  asked  by  the  plaintiffs,  and 
the  exception  to  the  charge  as  given  in  relation  thereto,  as 
these  will  be  decisive  of  the  case  upon  its  merits. 

Were  the  plaintiffs  entitled  to  the  first  prayer  for  instruc- 
tion, which  was  denied,  and  if  so,  was  it  sufficiently  included 
in  the  charge  as  given? 

An  attorney  is  licensed  by  the  State  to  practice  law,  and 
is  thereby  invested  with  certain  rights  and  privileges,  which 
impose  upon  him  correlative  duties  and  obligations.  He  is 
an  officer  of  courts  in  which  he  may  practice,  and  occupies 
a  quasi  official  relation  to  the  public,  and  when  he  assumes 
the  duties  of  attorney  to  client,  one  of  these,  undoubtedly, is 
to  communicate  to  his  client  any  fact  within  his  knowledge 
relative  to  the  business  about  which  he  is  employed,  that  it 
may  be  important  for  the  client  to  know;  and  having  once 
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assumed  the  relation  of  attorney  to  client,  he  cannot  termi- 
nate it  at  his  pleasure,  and  without  notice  to  his  client,  so 
loDg  as  anything  remains  to  be  done  about  Ihe  matter  in 
which  he  is  so  employed.  Weeks  on  Attorneys  at  Law,  §  249 ; 
Wallon  V.  Svgg,  Phil.  Law,  98. 

It  is  admitted  that  Mr.  W.  W.  Peebles  was  attorney  for 
the  plaintiff  C.  T.  Johnson,  but  he  insists  that  he  was  only 
her  counsel  as  executrix  "for  the  administration  of  the 
estate  as  long  as  she  remained  executrix,  up  to  the  time  of 
her  removal,"  and  that  he  ceased  to  be  such  when  she  was 
removed.  She  was  not  only  executrix  of  the  will  of  V.  A. 
Johnson,  about  which  it  was  his  duty  to  advise  her,  but  she 
was  also  trustee  under  the  will,  with  important  duties  to  dis- 
charge as  such — a  trust  that  involved  rights  of  her  own  as 
well  as  duties  to  others.  It  appears  from  the  record  that  she 
was  a  non-resident,  and,  in  any  event,  it  was  the  duly  of  her 
attorney  to  inform  her  of  the  fact  that  she  had  been  removed 
as  executrix,  and  that  she  had  rights  as  a  devisee,  and  duties 
to  discharge  as  trustee  under  the  will  which  remained,  not- 
withstanding her  removal  as  executrix. 

These  were  matters  of  great  importance  to  her,  about 
which  it  is  manifest  she  would  need  counsel,  and  if  he 
intended  no  longer  to  act  as  such,  it  was  his  duty  to  so 
inform  her,  and  he  could  not  terminate  his  relation  to  her 
as  attorney  without  so  informing  her.  Needing  counsel  and 
having  employed  counsel,  she  could  not  be  thus  left  ignorant 
of  the  fact  that  she  had  none. 

The  duty  of  counsel  did  not  begin  with  the  proceedings 
instituted  for  her  removal  as  executrix. 

He  had  been  employed  long  before,  and  was,  what  has 
been  usually  termed,  general  counsel  and  adviser  as  to  her 
duties  under  the  will,  and  her  duties  as  executrix  and  her 
rights  and  duties  as  trustee  were  so  intimately  blended  that 
duties  of  counsel  would  have  been  only  half  discharged  if 
he  failed  to  advise  her  as  to  both,  and,  in  the  absence  of  any 


n 


428  IN  THE  SUPREME  COURT. 


GrOocH  V.  Peebles. 


notice  or  inforraation  to  the  contrary,  she  had  a  right  to 
regard  the  relation  of  attorney  and  client  ascontinuin;:,  and 
the  attorney  could  not  terminate  it  without  such  notice. 
Scrupulous  good  faith  is  required  of  an  attorney  towards  his 
client,  and  even  after  the  relation  ceases,  the  attorney  can 
acquire  no  rights  and  assume  no  obligations  in  regard  to  the 
subject-matter  of  his  advice  and  counsel  antagonistic  to  the 
rights  and  interests  of  the  client,  unless  the  most  ample 
information  has  been  afforded  to  place  the  client  on  her 
guard.  Weeks  on  Attorney,  §  271,  ei  aeq.;  Ziegler  v.  Hughes, 
55  111.,  288. 

But  it  is  said  that  no  fees  were  paid.  This  cannot  alter 
the  case.  It  does  not  appear  that  they  were  demanded  or 
required  to  be  [>aid  in  advance,  and  s^he  was  not  notified 
that  payment  of  fees  was  necessary  as  a  requisite  to  the  con- 
tinuance of  counsel.  Besides,  it  was  not  unnatural  that  she 
should  have  supposed  that  they  would  be  paid  in  the  settle- 
ment of  the  estate,  when  funds  might  be  in  hand  to  enable 
her  to  do  so.  However  this  may  be,  the  attorney  is  not  jus- 
tified in  terminating  his  relation  to  his  client  for  this  reason 
without  notice.     Weeks  on  Attorney,  §316 

Mr.  Peebles  says:  "  I  suppose  she  (C.  T.  Johnson)  is  a  trus- 
tee under  the  will ;  I  did  not  consider  that  I  had  anv  other 
employment  from  her  but  the  probate  of  the  wiU  and  the 
settlement  of  the  administration  of  the  estate;  she  had  no 
other  attorney  but  me,"  &c.  And  again,  in  regard  to  the 
proceeding  for  the  sale  of  land,  cfec,  he  says:  **  I  saw  Mr. 
Long;  a  day  was  appointed  for  him  to  come;  he  came  and 
made  the  affidavit  to  the  petition.  It  was  agreed  that  I 
should  act  for  him,  do  the  work  and  take  the  commissions. 
He  turned  the  whole  matter  over  to  me,  and  I  really  acted 
as  administrator.  I  was  his  attorney,  and  I  was  also  defend- 
ant." These  were  relations  that  placed  his  duty  and  bis 
interest  in  conflict,  and  the  law  will  not  permit  it. 
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It  was  not  necessary  that  there  should  have  been  any 
actual  fraud  in  the  transaction,  but  the  rule  which  forbids 
it,  rests  upon  the  broad  principle  of  public  policy  which 
precludes  persons  occupying  these  fiduciary  relations,  from 
representing  conflicting  interests  that  may  tempt  them 
to  disregard  duty  and  lead  to  injury  on  one  side  or  the 
other. 

The  law  will  not  permit  an  attorney  to  represent  conflict- 
ing interests  at  the  same  time,  nor  will  it,  after  he  has 
represented  one  side,  permit  him  to  become  the  attorney 
of  the  adverse  side  in  regard  to  the  matter  in  controversy  to 
the  detriment  of  his  original  client.  Molyneux  v.  Hueyy  81 
N.  C,  113. 

"The  relation  of  attorney  and  client  is  usually  termi- 
nated by  the  termination  of  the  particular  proceeding  or 
business  for  which  he  was  employed.  *  *  *  His  authority 
to  act  cannot  be  ended  by  his  own  voluntary  act  to  his  client's 
detriment."  Weeks  on  Attorneys  at  Law,  §  249.  Again,  it  is 
said  by  the  same  author,  §258:  "An  attorney  employed,  or 
consulted  as  such,  to  draw  a  deed,  or  an  application  for  an 
original  title  to  land,  is  precluded  from  buying  for  his  own 
use  any  outstanding  title.  In  such  case  the  relation  is 
confidential,  and  whether  he  acts  upon  information  derived 
from  his  client,  or  from  any  other  source,  he  is  afifected  with 
a  trust.  The  rule  is  on  the  ground  of  public  policy,  not  of 
fraud,  and  prevails,  although  the  attorney  be  innocent  of 
any  intention  to  deceive  and  acts  in  good  faith." 

Mr.  Peebles  says:  "I  bought  the  interest  of  Dr.  Johnson 
in  the  land  before  she  was  removed.  I  did  not  advise  her 
that  I  had  bought  his  interest.  *  *  *  i  did  not  conceive 
it  was  my  duty  to  advise  her  that  I  had  purchased  and 
claimed  the  land  "  He  afterwards  says :  "  I  don't  remember 
(when  the  purchase  under  the  execution  was  made)  whether 
slie  had  been  removed  or  not." 
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It  appears  from  the  order  of  removal,  dated  March  23d, 
1876,  and  the  date  of  sale,  April  6th,  1876,  as  a  matter  of 
fact,  that  she  was  removed  before  the  purchase;  but  it  is  dis- 
tinctly stated  that  she  was  not  informed  of  it,  either  before 
or  after,  and  having  acted  as  her  attorney,  he  could  acquire 
no  interest  in  the  matter  antagonistic  to  hers,  without  notice 
to  her,  and  the  fullest  and  fairest  explanation.  Hmry  v. 
Raiman,  25  Penn.,  359. 

There  is  another  view  of  the  case  which  we  think  adverse 
to  the  defendants.  Even  if  it  were  conceded  (and  we  do  not 
think  it  can  be)  that  the  attorney  could  put  an  end  to  his 
relation,  as  such,  to  his  client  without  notice,  it  was  his  duty, 
whether  as  attorney  of  J.  J.  Long,  administrator  d.b.n,c, 
t  a.y  or  whether  he  "  really  acted  as  administrator"  to  pro- 
tect, as  far  as  he  could,  the  rights  and  interests  of  C.  T.  John- 
son, and  the  others  for  whom  she  was  trustee,  against  unjust 
or  improper  claims  against  the  estate,  it  was  his  interest,  as 
one  of  the  defendants  in  the  special  proceeding  (in  which 
he  acted  as  counsel  for  the  plaintiff  administrator  d.  b.  n.  c. 
i.  a.  and  drew  all  the  papers),  to  assert  a  claim  which  it  was 
the  duty  of  the  administrator,  in  behalf  of  his  co-defendants, 
the  devisees  under  the  will,  to  resist.  This  conflicting  duty 
cannot  be  permitted  in  courts  of  justice.  If  it  be  said  that 
the  law  allows  a  creditor  to  administer  on  the  estate  of  the 
debtor,  and  his  interest  is  antagonistic  to  that  of  the  estate 
and  of  the  next  of  kin,  the  answer  is  tliat  this  is  by  statute, 
and  proceeds  from  necessity,  to  enable  the  creditor  to  collect 
his  debt,  because  no  one  primarily  interested  in  protecting 
the  estate  will  administer.  In  this  case,  he  does  not  stand 
in  the  relation  of  a  creditor  administrator,  who,  being  known 
as  such,  is  known  to  be  acting  in  his  own  interest,  as  well  as 
for  others,  and  the  next  of  kin,  but  as  counsel  for  the  plain- 
tiff in  the  special  proceeding.  In  this  capacity,  it  was  his 
duty,  primarily,  to  protect  the  interests  of  the  estate,  and 
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especially  the  rights  and  interests  of  the  devisees.  In  his 
capacity  as  a  claimant  of  the  interest  of  James  Johnson,  he 
causes  himself  to  be  made  a  party  defendant  in  the  special 
proceeding  with  the  devisees  of  V.  A.  Johnson,  and  this  for 
the  purpose  of  enabling  him  to  assert  a  claim,  not  as  a  cred- 
itor of  V.  A.  Johnson,  for  whose  debts  the  land  was  sought 
to  be  sold,  but  adverse  to  his  co-defendants,  whose  interest 
it  was  the  duty  of  the  plaintiff  administrator  to  protect  and 
defend,  and  this  without  any  notice  of  such  a  claim,  by  pub- 
lication or  otherwise,  to  the  plaintiffs  in  this  action  (defend- 
ants in  that),  of  the  existence  of  such  a  claim,  for,  while 
there  is  a  question  as  to  the  suflSciency  of  the  notice  by  pub- 
lication, which,  in  the  view  taken  by  the  Court,  is  not  neces- 
sary to  consider,  the  petition  was  to  sell  land  to  pay  the 
debts  of  V.  A.  Johnson,  deceased,  and  the  notice  stated  only 
this  to  be  the  object  of  the  petition,  and  that  there  was  no 
personal  claim  against  defendants,  and  while  there  was 
notice  that  the  sale  would  be  confirmed,  service  was  accepted 
by  the  defendant  only,  and  there  was  no  service  in  any 
way  upon  the  other  defendants,  the  present  plaintiffs,  and 
the  sale  was  confirmed  and  the  order  for  payment  and  dis- 
tribution made  without  notice  to  ai)y  one  of  record,  except 
the  present  defendants,  who  accepted  service,  and  whose 
interest  was  adverse  to  their  co-defendants. 

It  will  be  seen  from  the  will  of  V.  A.  Johnson  that  the 
whole  of  her  estate  was  devised  to  C.  T.  Johnson  as  trustee, 
for  the  purposes  named.  It  was  so  stated  in  the  petition 
for  sale  drawn  by  the  defendant  \V.  W.  Peebles,  and  it  is  not 
pretended  that  she  had  any  notice,  by  publication  or  other- 
wise, of  this  claim  by  the  defendants  to  the  surplus. 

It  has  been  held  in  Mississippi  that  an  attorney,  employed 
to  collect  a  claim  against  the  estate  of  a  deceased  man,  could 
not  assume  the  administration  of  the  estate,  because,  as 
attorney,  he  was  bound  to  protect  the  interest  of  his  client. 
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and,  as  administrator,  he  was  oound  to  protect  the  interest 
of  the  estate.  "Under  such  circumstances,"  says  the  Court, 
"  the  attorney  could  not  have  performed  his  duty  to  prose- 
cute the  claim,  if  its  validity  had  been  doubtful,  consistently 
with  his  duty  to  defend  the  estate  against  its  collection.  Hence 
a  strong  temptation  would  necessarily  arise  to  violate  his 
duty  in  the  latter  capacity,  and  to  pay  the  claim,"  &c.  Sprink 
V.  DaviSy  32  Miss.,  152.  The  law  will  not  permit  its  licensed 
attorneys  to  asirume  relations  that  will  subject  them  to  this 
temptation  upon  grounds  of  public  policy,  and  it  is  for  this 
reason  that  an  attorney  will  not  be  permitted  to  represent 
both  sides  in  any  litigated  matter.  This  is  too  well  settled 
to  need  citation  or  authority. 

The  plaintiffs  were  entitled  to  the  first  instruction  asked 
by  them,  and  it  was  not  covered  by  the  charge  as  given. 
There  was  error  in  refusing  the  first  prayer  for  instruction, 
and  also  in  the  second  paragraph  of  the  charge  as  given. 

The  jury  should  have  been  told  that,  if  they  believed  the 
evidence,  Mr.  Peebles  could  not  terminate  his  relation  as 
attorney  for  C.  T.  Johnson  without  notifying  her  of  what 
had  been  done. 

Error. 
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CORNELIA  A.  R.  JACKSON  v.  DANIEL  JACKSON. 

Divorce — Pleading — Evidence — Allegata  and  Probata. 

1.  When,  in  an  action  for  divorce  a  mensa  et  thorOy  there  was  no  evi- 

dence of  turning /erne  plaintiff  out  of  doors  at  any  time  more  than 
hix  months  before  the  bringing  of  the  action:  Held,  that  the  issue, 
"  Did  the  defendant  maliciously  turn  plaintiff  out  of  doors?"  was 
properly  excluded. 

2.  It  is  not  a  sufficient  compliance  with  the  law,  in  such  cases,  to  charge 

ill  treatment  generally,  or  that  the  condition  of  feme  plaintiff  was 
intolerable  by  reason  of  her  husband's  conduct;  the  complaint 
ought  to  show  the  particulars  of  the  ill-treatment,  and  that  it  was 
without  provocation  on  her  part. 

3.  The  complaint  ought  to  show,  and  the  Court,  before  granting  such 

divorce,  must  see,  either  that  the  husband  abandoned  his  family, 
or  maliciously  turned  the  plaintiff,  his  wife,  out  of  doors,  or 
endangered  her  life  by  cruel,  torturous  treatment,  or  offered  such 
indignities  to  her  person  as  rendered  life  a  burden. 

4.  AVhere,  in  such  case,  facts  stated  in  the  complaint  were  not  sufficient 

to  constitute  a  cause  of  action:  Held,  that  a  motion  to  dismiss, 
made  for  the  first  time  in  the  Supreme  Court,  should  be  allowed. 

5.  The  defects  in  this  case  were  such  as  might  have  been  cured  by 

amendment  of  the  complaint,  by  leave  of  the  Court,  so  as  to  cor- 
respond with  the  verdict  and  judgment. 

This  was  an  action  for  divorce,  tried  at  October  Term, 
1889,  of  the  Superior  Court  of  Wake  County,  before  Arm- 
field,  J. 

The  complaint  was  as  follows  : 

Cornelia  A.  R.  Jackson,  the  plaintiff  in  the  above  entitled 
action,  complains  of  the  defendant  Daniel  Jackson,  and 
says: 

1.  That  she  was  lawfully  married  to  the  said  Daniel  Jack- 
son about  A.  D.  1845;  that  she  has  been  a  true  and  faithful 
wife  to  him,  and  they  raised  several  children. 
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2.  That  up  to  a  few  years  ago  she  has  lived  with  the  said 
Daniel  Jackson  in  comparative  peace  and  quiet,  doing  her 
duty  faithfully  as  a  wife  and  mother. 

3.  That  since  his  severe  sickness  (about  1884)  he  has 
become,  in  a  measure,  impotent,  and  generally  unable  to 
perform  family  duty,  and,  in  consequence,  became  violently 
jealous  of  her,  the  said  plaintiff,  and  began  to  treat  her 
cruelly  and  barbarously,  so  as  to  endanger  her  life — fre- 
quently at  night,  when  no  other  person  in  the  house  was 
awake,  taking  his  fist  and  threatening  to  mash  her  brains 
out,  and  that,  in  consequence,  she  was  afraid  to  retire  to  rest 
at  night. 

4.  That  recently  he  maliciously  turned  her  out  of  doors, 
and  refused  to  allow  her  to  return  to  her  home,  threatening 
that  if  she  did  so  return  he  would  kill  her. 

5.  That  the  tract  of  land  on  which  the  said  Daniel  Jack- 
son now  resides,  and  from  which  he  turned  her  out,  is  her 
separate  estate,  and  she  also  has  some  articles  of  personal 
property  now  in  the  possession  of  the  defendant;  that  the 
defendant's  annual  income  is  about  $500 

Therefore,  she  prays  the  Court — 

1.  That  she  be  granted  a  divorce  from  bed  and  board  from 
the  defendant  Daniel  Jackson. 

2.  And  for  alimony. 

3.  For  her  costs  in  this  action,  and  for  such  other  relief  as 
the  Court  shall  direct. 

After  denying  specifically  each  allegation  of  the  com- 
plaint, for  a  further  defence  defendant  says  : 

1.  That  some  time  during  the  summer  of  1888  his  wife 
did  go  from  home  to  a  certain  place  he  was  opposed  to 
her  going,  to-wit,  to  a  certain  church,  of  which  defend- 
ant had  been  a  member,  which  church  had  been  recently 
removed  from  the  old  place  where  it  was  originally 
located,  against  the  defendant's  will  and  desire,  and  after  its 
removal  he  did  not  wish  his  wife  to  go  to  the  same,  and  he 
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was  angry  when  she  did  go ;  but  he  soon  got  over  his  anger 
and  tried  to  get  plaintiff  to  come  back  to  her  home  and  live 
as  she  had  done  for  so  many  years,  promising  to  treat  her 
kindly  and  furnish  her  to  go  where  she  pleased  and  come 
when  she  chose;  defendant  offered  to  divide  his  lands  with 
her  and  give  bond  that  he  would  in  nowise  impose  on  her ; 
for  two  years  past  plaintiff  has  not  demeaned  herself  towards 
defendant  as  a  wife  should. 

2.  That  defendant  has  no  ill  feelings  toward  his  wife,  but 
is  earnestly  desirous  that  she  should  return  to  her  home; 
that  she  has  been  to  his  house  once  since  she  left,  and  offered 
to  come  and  live  with  defendant  if  he  would  enter  into  a 
bond  in  the  5um  of  two  hundred  dollars  not  to  mistreat  her, 
which  defendant  then  and  there  agreed  to  do,  and  parted 
with  her  with  this  understanding;  but  defendant  is  informed, 
and  believes,  that  she  was  dissuaded  from  coming  back  to 
her  home  by  other  parties;  and  he  believes  that,  if  she  was 
left  free  from  persuasion  of  others,  she  would  return  and 
live  with  him,  as  he  desires  she  should,  and  as  she  agreed 
to  do. 

3.  That  defendant  is  a  cripple,  unable  to  walk  without  a 
crutch  which  he  has  had  to  use  for  thirty- six  years;  he  is  in 
the  sixty-fourth  year  of  his  age ;  his  property  consists  of  a 
tract  of  land  containing  one  hundred  and  thirty-five  acres,one 
horse,  and  hogs,  a  little  house  furniture,  a  few  farming  tools, 
and  a  small  amount  of  provision  on  hand,  not  more  than 
enough  to  last  him  three  months — this  constitutes  defend- 
ant's whole  property.  He  has  no  income  beyond  a  support 
from  his  farm,  and  last  year  his  farm  did  not  pay  expenses. 
He  is  unable  to  work  and  has  to  depend  on  the  labor  of 
others  to  make  a  support  out  of  his  land,  and  a  bare  sup- 
port is  all  that  it  will  yield  him,  especially  in  the  absence  of 
his  wife  he  having  to  hire  everything  done. 

Defendant  is  anxious  that  his  wife  should  return  to  her 
home,  and  offers  to  live  in  peace  with  her  and  make  her 
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home  as  pleasant  as  it  is  in  his  power  to  do,  and  provide  for 
her  to  the  extent  of  his  ability. 

CASK   ON    APPEAL. 

There  was  evidence  from  the  plaintiff  and  other  witnesses 
tending  to  show  that  defendant,  for  a  number  of  years,  by 
cruel  and  barbarous  treatment,  endangered  the  life  of  plain- 
tiff, and  that  defendant,  on  numerous  occasions,  offered  such 
indignities  to  the  person  of  plaintiff  as  to  render  her  condi- 
tion intolerable  and  life  burdensome;  that  this  occurred  over 
six  months  before  the  filing  of  the  complaint. 

The  witnesses  testified  that  defendant,  upon  many  occa- 
sions, drove  plaintifif  from  his  bed  and  inflicted  serious 
bodily  injury  upon  her  person  by  kicking,  bruising  and  the 
like,  and,  on  one  occasion,  struck  her  on  the  head  a  terrible 
blow  with  a  large  stick,  and  nearly  killed  her;  and  that 
defendant  continued  this  treatment  until  he  maliciously 
turned  plaintiff  out  of  doois  a  few  days  before  this  action 
was  brought;  and  there  was  no  exception  to  this  evidence. 

His  Honor  withheld  the  third  issue  from  the  jury  because 
it  appeared  in  evidence  that  the  defendant  turned  plaintiff 
out  of  doors  within  six  months  before  the  complaint  was 
filed ;  and  all  the  issues  set  out  in  the  record  (except  the 
third  issue,  which  was  withdraw^n  from  the  jury)  were  found 
in  favor  of  the  plaintiff. 

Upon  the  question  of  alimony,  the  Court  offered  to  hear 
evidence  from  the  defendant.  No  evidence  was  introduced 
by  him,  and  the  Court,  being  satisfied  that  the  alimony  set 
out  in  the  judgment  was  reasonable  and  fair,  after  hearing 
the  evidence,  gave  the  judgment  set  out  in  the  record. 

Defendant  offered  to  prove  that,  after  the  commencement 
of  this  action,  he  had  sent  word  to  plaintiff  to  come  back 
and  live  with  him,  and  he  would  "treat  her  just  as  he 
always  had." 
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The  Court  excluded  this  testimony,  and  the  defendant 
excepted.    Verdict  for  plaintiff.     Defendant  appealed. 
The  issues  and  findings  were  as  follows: 

1.  Have  the  plaintiff  and  defendant  been  lawfully  mar- 
ried, and  have  they  lived  together  as  man  and  wife? 
Answer:  Yes. 

2.  Have  plaintiff  and  defendant  been  citizens  and  resi- 
dents of  the  State  for  two  years  before  bringing  this  action  ? 
Answer:  Yes. 

3.  Did  the  defendant  maliciously  turn  plaintiff  out  of 
doors?     (This  issue  not  given  to  jury.) 

4  Did  the  defendant,  by  cruel  and  barbarous  treatment, 
endanger  the  life,  or,  permanently,  the  health  of  plaintiff? 
Answer:  Yes. 

5.  Did  the  defendant  offer  such  indignities  to  the  person 
of  plaintiff  as  to  render  her  condition  intolerable  and  life 
burdensome?    Answer:  Yes. 

6.  Was  the  defendant  insane  and  irresponsible  for  his 
actions  at  the  time  of  the  happening  of  the  causes  alleged 
for  divorce?     Answer:  No. 

7.  Has  the  defendant  offered,  in  good  faith,  since  the  hap- 
pening of  the  alleged  causes  of  divorce,  to  take  the  plaintiff 
back  to  his  home  and  treat  her  kindly?    Answer:  No. 

The  Court  rendered  judgment  that  the  plaintiff  be 
divorced  from  bed  and  board;  for  an  allowance  of  fifty  dol- 
lars, to  be  paid  before  January  1st,  1890;  for  the  rents  from 
one-third  of  defendant's  land,  to  be  laid  off  by  the  surveyor 
and  two  freeholders,  as  alimony,  who  were  to  report  to  the 
next  term,  the  cause  being  retained  for  further  hearing. 

Messrs,  J.  B.  Batchelor  and  Jno.  Devereux,  Jr ,  for  plaintiff. 
Mr.  J.  H.  Fleming,  for  defendant. 

Avery,  J.,  after  stating  the  facts:  The  defendant's  counsel 
moves  in  this  Court  to  dismiss  because  the  facts  stated  in 
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the  complaint  are  not  suflScient  to  constitute  a  cause  of 
action,  and  we  think  that  the  motion  should  be  allowed. 
The  Judge  properly  refused  to  submit  the  issue  growing  out 
of  the  fourth  paragraph  of  complaint  and  answer,  because 
there  was  no  evidence  tending  to  show  that  the  plaintiff 
had  been  turned  out  of  doors  by  her  husband  more  than 
six  months  before  the  action  was  brought.  The  petition 
rests  for  support  solely  upon  the  allegation  that  the  husband 
"became  violently  jealous  of  her,  the  said  plaintiff*,  and 
began  to  treat  her  cruelly  and  J^arbarously,  so  as  to  endanger 
her  life;  frequently  at  night,  when  no  other  person  in  the 
house  was  awake,  taking  his  fists  and  threatening  to  mash 
her  brains  out,  and  that,  in  consequence,  she  was  afraid'  to 
retire  to  rest  at  night."  It  is  not  a  compliance  wiih  the  law, 
in  such  cases,  to  charge  ill  treatment  generally  in  the  com- 
plaint, nor  to  state  simply  that  the  condition  of  the  com- 
plainant was  intolerable  and  her  life  burdensome  by  reason 
of  the  conduct  of  her  husband  towards  her.  It  must 
appear  to  the  Court,  from  specific  allegations  as  to  the  treat- 
ment of  the  husband  on  particular  occasions  that  he,  with- 
out suflicient  provocation  on  her  part  to  justify  his  conduct, 
either  abandoned  his  family,  maliciousl}^  turned  her  out  of 
doors,  endangered  her  life  by  cruel  and  barbarous  treatment, 
or  offered  such  indignities  to  her  person  as  to  render  her  con- 
dition intolerable  and  her  life  burdensome.  The  Court 
must  see  that  if  the  complainant  can  make  good  her  allega- 
tions by  proof,  the  case  will  be  brought  within  the  provisions 
of  the  statute.  Wilcox  v.  WilcoXj  1  Ired.  Eq.,  36;  Erwin  v. 
Eriviny  4  Jones*  Eq.,  82;  McQueen  v  McQueen,  82  N.  C,  471; 
White  v.  WhitCy  84  N.  C,  340;  Scoggins  v.  Scoggim,  85 
N.  C,  347;  Everton  v.  Everton^  5  Jones,  202;  Joyner  v.  Joynefy 
6  Jones'  Eq.,  322;  Harrison  v.  Harrison,  7  Ired.,  484. 

The  marriage  contract  is  the  most  important  to  society  in 
the  catalogue  of  contracts,  and  the  Courts  have  held  parties 
seeking  divorce  to  strict  proof,  not  only  in  conformity  to  a 
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fair  construction  of  the  statutes  relatng  to  the  subject  but 
in  accordance  with  the  dictates  of  public  policy.  We  can 
find  no  satisfactorj'  allegation  that  her  husband  endangered 
her  life  by  cruel  and  barbarous  treatment,  for  it  does  not 
appear  that  he  struck  or  offered  to  strike  her,  but  the  speci- 
fication is  **by  taking  his  fists  and  threatening  to  mash  her 
brains  out,  and  that,  in  consequence,  she  was  afraid  to  retire 
to  rest,"  &c.  Neither  does  it  appear  that  he  offered  any 
indignity  whatever  to  her  person.  So  that  the  petitioner 
does  not  bring  her  case  within  the  meaning  of  the  statute. 
But  if  it  were  doubtful  whether  his  conduct,  considered  alone, 
would  furnish  sufficient  ground  for  the  application,  the  Court 
must  know  more  fully  the  circumstances  under  which  the 
threats  were  made,  and  especially  whether  these  threats  were 
uttered  under  the  influence  of  a  sudden  ebullition  of  harmless 
passion,  provoked  by  some  taunting  language  or  more  active 
demonstrations  of  hostility  on  her  part.  While  it  is  not  nec- 
essary to  specify  the  precise  time,  it  is  but  just  to  the  defendant 
that  the  occasion,  or  occasions,  on  which  he  indulged  in  such 
threats  and  exhibitions  of  temper  should  be  so  identified,  by 
giving  the  attendant  circumstance-*,  iis  to  enable  him  to 
understand  tbe  precise  charge  preferred  against  him,  and 
prepare  to  meet  it  by  proof,  if  he  can.  Jt/yver  v.  Joyner, 
supra;  Evcrton  v.  Everfon,  avpra;  White  v.  White^  supra. 

If  threats  of  violence  and  exhibitions  of  jealousy  are 
accompanied  by  withdrawal  of  intercourse,  or  by  turning 
the  wife  out  of  the  husband's  house,  without  provocation, 
then  such  facts  constitute  sufficient  ground  for  the  applica- 
tion. The  cases  of  Taylor  v.  Taylor,  76  N.  C,  436;  Coble  v. 
Coble,  2  Jones'  Eq.,  392 ;  Griffith  v.  Griffith,  89  N.  C,  114,  and 
Erwin  v.  Erwin,  4  Jones'  Eq.,  82,  are  distinguishable  from 
this,  in  the  fact  that  there  was  an  allegation  of  expulsion  of 
the  wife  from  her  husband's  house,  or  refusal  of  marital  inter- 
course, in  all  of  them  so  long  before  the  bringing  of  the 
action  as  to  permit  proof  of  the  fact. 


} 
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The  motion  made  by  defendant's  counsel  must  be  enter- 
tained by  the  Courts  exercising  either  original  or  appellate 
jurisdiction  at  any  stage  of  the  proceeding  in  either  Court, 
and  the  power  may  be  exercised  ex  mero  motu  when  the 
failure  of  a  plaintiff  to  acquire  a  status  in  Court,  by  stating 
a  cause  of  action,  is  manifest.  Knowles  v.  Railroad^  102  N. 
C,  62. 

The  radical  defect  in  this  case  could  have  been  cured  only 
by  amendment  of  the  complaint,  by  leave  of  the  Court,  upon 
such  terms  as  might  have  been  prescribed,  so  as  to  make  its 
allegations  correspond  with  the  proof  and  verdict.  McQiieen 
V.  McQueeVj  svpra.    There  must  be  a  venire  de  novo. 

Error.  New  trial. 


FALLS  OF  NEUSE  MANUFACTURING  CO.  V.  J.  M.  BROWER  et  al. 

Venue — Removal  of  an  Action  and  Discntion  of  the  Judge. 

1.  When  an  action  relating  to  real  estate  is  brought  in  a  county  other 

than  that  in  which  the  land  is  situated,  the  Judge  must,  upon 
proper  application  made  in  apt  time,  direct  its  removal  to  the 
proper  county. 

2.  The  fact  that  there  are  other  questions  to  be  determined  in  the  action, 

does  not  alter  the  case  when  the  chief  purposes  of  the  suit  are  to 
compel  one  defendant  (trustee)  to  sell  and  another  defendant  to 
convey  lands  situated  in  a  county  other  than  that  in  which  the 
action  is  pending. 

3.  The  question  of  removal,  when  the  action  is  not  brought  in  the  proper 

county,  is  not  one  of  discretion;  when  the  statute  imposes  a  duty, 
**  may  "  means  must, 

(Shepherd,  J.,  dissenting.) 

This  is  an  appeal  from  the  refusal  of  Armfieldj  J.,  at  Octo- 
ber Term,  1889,  of  Wake  Superior  Court,  to  make  an  order 
for  the  removal  of  the  cause  to  Surry  County  for  trial. 
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The  allegatioDs  of  the  complaint,  so  far  as  material  to  the 
question  now  before  us,  are,  substantially,  that  on  the  1st  of 
September,  1881,  the  Falls  of  Neuse  Manufacturing  Com- 
pany, Richard  T.  Nutt  and  J.  M.  Brower  entered  into  an 
agreement,  set  out  as  part  of  the  complaint,  to  form  a  com- 
pany to  be  chartered  by  the  Legislature,  by  which  agree- 
ment, among  other  things,  the  said  Brower  was  to  put  into 
the  said  company  a  certain  tract  of  land  known  as  "Buck 
Shoals,"  containing  about  125  acres,  on  which  there  was  a 
cotton  factory  building,  and  on  which  there  was  a  mortgage; 
that  said  Brower  was  to  pay  off  the  said  mortgage,  and,  for 
the  payment  thereof,  "the  interest  of  the  said  Brower  in  said 
property  was  to  be  bound  " ;  that  the  company  was  not  incor- 
porated, but  the  parties  became  partners  under  the  name 
and  style  of  the  "Brower  Manufacturing  Company,"  and 
proceeded  to  put  in  order  and  furnish  the  factory  build- 
ing near  Mt.  Airy,  and  commenced  the  manufacture  of  cot- 
ton, &c.;  that  certain  contributions  to  the  capital  (set  out  in 
the  complaint)  were  made  by  the  partners;  that  the  company 
contracted  debts,  some  of  which  are  outstanding  and  unpaid; 
that  the  factory   buildings,  machinery,  &c.,  were  insured 
against  fire;   that  they  were  destroyed  by  fire,  and,  after 
much  litigation,  the  claims  of  the  Brower  Manufacturing 
Company  against  the  insurance  companies  were  compro- 
mised at  $10,000,  and  of  this  sum  the  Falls  of  Neuse  Manu- 
facturing Company  received  the  gross  amount  of  $5,580.52, 
and  John  M.  Brower  received  the  gross  amount  of  $4,419.48; 
that  Nutt  had  conveyed  his  interest  in  the  company  to  the 
plaintiff  corporation,  but  the  latter  had  no  interest  in  the 
$10,000  compromise. 

That  at  the  time  of  entering  into  the  agreement,  the  land 
and  buildings  which  the  defendant  Brower  agreed  to  put 
in  as  part  of  his  capital  stock  to  said  company  were  mort- 
gaged by  the  said  Brower  and  his  wife  to  the  defendant  J.  C. 
Buxton  by  deed  set  out  with  the  complaint. 
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That  payments  have  been  made  upon  the  debts  secured 
by  said  mortgage  until  the  amount  remaining  due  thereon, 
as  plaintiffs  are  informed  and  believe,  is  now  about  four 
thousand  dollars. 

That  the  property  conveyed  in  said  mortgage  is  much 
more  than  the  *'Buck  Shoals"  tract,  which,  alone,  John 
M.  Brower  contracted  to  convey,  freed  from  encumbrance, 
to  the  said  "  Brower  Manufacturing  Company,"  and,  as  plain- 
tiffs are  informed  and  believe,  the  land  conveyed  by  said 
mortgage,  other  and  outside  of  the  Buck  Shoals  tract,  is  of 
a  value  more  than  sufficient  to  pay  off  and  discharge  what 
is  due  upon  tlie  debt  stcured  by  said  mortgage. 

That  the  defendant  John  M.  Brower  never  made  a  deed 
for  Buck  Shoals  to  the  Brower  Manufacturing  Company,  as 
he  ought  to  have  done,  with  relinquishment  of  her  right 
of  dower  by  his  wife,  the  defendant  Nannie  M. 

That  the  Buck  Shoals  tract  aforesaid  contains  one  hun- 
dred and  twenty-five  acres,  much  of  it  valuable  for  farming 
purposes,  and  situate  on  it  are  good  dwelling-houses,  and 
that  defendant  John  M.  Brower  has  been  in  possession  of  said 
land  and  buildings  since  the  occurrence  of  the  fire  in  1883, 
and  has  paid  no  rent  therefor. 

Wherefore,  the  pLaintiffs  demand  judgment  against  ihe 
defendant — 

1.  That  J.  C.  Buxton,  trustee,  may  be  ordered,  and 
rf([uired,  to  sell  enough  of  ihe  lands  of  John  M.  Brower 
and  wife,  other  than  Buck  Shoals,  to  pay  off  and  discharge 
the  balance  of  the  debts  secured,  and  only  resort  to  a  sale 
of  the  Buck  Shoals,  or  so  much  thereof  as  mav  be  ncces- 
sary,  to  make  good  the  deficiency. 

2.  That  J.  M.  Brower  mav  be  ordered  to  convey  to  the 
"  Brower  Manufacturing  Company "  Buck  Shoals  in  fee- 
simple,  with  the  relinquishment  of  the  rights  of  dower  by  his 
wife,  the  defendant  Nannie  M.,  if  she  will  consent  thereto. 
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3.  That  if  said  Nannie  M.  will  not  relinquish  her  right 
of  dower  in  said  Buck  Shoals,  then  that  the  value  of  said 
dower  right  may  be  ascertained  and  charged  to  the  defend- 
ant John  M.  Brower. 

4.  That  the  co-partnership,  the  "Brower  Manufacturing 
Company,"  may  be  dissolved,  and  that  the  assets  and  prop- 
erty be  converted  into  cash,  and,  after  paying  its  debts,  the 
surplus  be  divided  between  the  plaintiffs  and  the  defendant 
John  M.  Brower  as  their  respective  rights  and  interests 
may  be. 

5.  That  an  account  may  be  taken  of  the  assets  and  liabil- 
ities of  the  said  co-partnership,  and  the  amount  the  plain- 
tiffs and  defendant  John  M.  Brower  are  entitled  to  recover. 

6.  That  pending  the  litigation,  and  until  the  further  order 
of  the  Court,  and  for  the  care  and  preservation  of  the  prop- 
erty of  the  said  co-partnership,  some  suitable  person  be 
appointed  receiver  thereof,  under  the  directions  of  this 
Court. 

7.  For  the  costs  of  this  action. 

8.  For  such  other  and  further  rt  lief  as  the  needs  and  cir- 
cumstances of  the  case  may  require,  and  as  to  the  Court 
shall  seem  meet. 

It  appears  from  the  complaint  that  all  the  real  estate 
mentioned  therein  is  situate  wholly  in  the  county  of 
Surry.  Upon  affidavit  in  writing  that  the  mortgage  set 
out  in  the  complaint,  and  sought  to  be  foreclosed,  "is  reg-. 
istered  and  refers  to  real  estate  in  Surry  County,  N.  C,"  and 
that  "Buck  Shoals,"  the  right  and  interest  in  and  to  which 
are  sought  to  be  determined ,  by  this  action,  is  situated 
wholly  in  Surry  County,  the  defendant,  before  the  time  of 
answering  had  expired,  and  in  writing,  moved  and  demanded 
that  the  action  be  removed  to  Surry  County.  The  motion 
and  demand  were  denied  by  the  Court. 

Exception  and  appeal  by  defendant. 
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The  sole  question  presented  for  consideration  is,  "Was 
the  defendant  entitled  to  an  order  of  removal  of  the  cause  to 
the  county  of  Surry  for  trial?" 

Mr,  E,  C.  Smithy  for  plaintiff. 

Mr.  T.  R,  Pumelly  for  the  defendants. 

Davis,  J. — after  stating  the  facts:  By  §190  of  The  Codt^ 
actions  "  for  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination  in  any  form  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

*  *     *    for  the  foreclosure  of  a  mortgage  of  real  property," 

*  *  *  must  be  tried  in  the  county  "in  which  the  subject 
of  the  action,  or  some  part  thereof,  is  situated,  subject  to  the 
power  of  the  Court  to  change  the  place  of  trial  in  cases  pro- 
vided," in  Tlie  Code 

By  §195  it  is  provided  that:  "If  the  county  designated 
for  that  purpose  in  the  summons  and  complaint  be  not  the 
proper  county,  the  action  may,  notwithstanding,  be  tried 
therein,  unless  the  defendant,  before  the  time  of  answering 
expires,  demands,  in  writing,  that  the  trial  be  had  in  the 
proper  county,  and  the  place  of  trial  be  thereupon  changed 
by  consent  of  parties,  or  by  order  of  the  Court."  It  is  also 
provided  in  said  section  that  "the  Court  may  change  the 
place  of  trial  in  the  following  cases: 

"1.  When  the  county  designated  for  that  purpose  is  not 
the  proper  county. 

"  2.  When  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  the  change. 

"3.  When  the  Judge  shall  have  been,  at  any  time,  inter- 
ested as  party  or  counsel." 

The  question  of  removal,  when  the  action  is  not  brought 
in  the  proper  county,  is  not  one  of  discretion,  but  "may" 
means  shall  or  musty  as  it  is  construed  in  every  act  imposing 
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a  duty.    Pelletier  v.  SaunderSy  67  N.  C,  262;  Jones  v.  States- 
ville,  97  N.  C,  86,  and  cases  there  cited. 

In  New  York  they  have  a  statute  similar  to  ours,  and  a 
similar  construction  has  been  put  upon  the  word  "may," 
and  it  is  held  that  the  removal,  when  the  action  ia^not 
brought  in  the  proper  county,  "  is  a  matter  of  right."  Green's 
Pleading  and  Practice;  under  The  Code,  §§  624 and  625,  and 
the  cases  there  cited.  The  Judge  may  determine' "  when  the 
convenience  of  witnesses  and  tlie  ends  of  justice  would  be 
promoted  by  the  change,"  and  his  determination  of  those 
questions  would  be  conclusive,  ordinarily,  but  his  discretion 
is  a  legal,  and  not  an  arbitrary  one,  even  in  those  cases.  He 
determines  whether  the  grounds  for  removal  exist,  and  his 
discretion  in  this  is  not  reviewable;  but  when  the  action  with 
reference  "to  the  subject-matter"  is  not  brought  in  the 
proper  county,  he  mm^t,  if  the  demand  be  made  in  writing, 
and  before  the  time  of  answering  expires,  "  change  the  place 
of  trial"  to  the  proper  county.  The  chief,  and,  so  far  as 
Buxton  is  concerned,  the  only  purposes  of  this  action  are  to 
compel  J.  G.  Buxton,  the  trustee,  to  sell  lands  in  the  county 
of  Surry,  and  to  order  Brower  to  convey  the  Buck  Shoals 
lands  to  the  Brower  Manufacturing  Company  with  relin- 
quishment of  the  rights  of  dower  by  his  wife,  or,  if  she  refuse 
to  do  so,  then  to  have  its  value  ascertained  and  charged  to 
Brower.  Neither  Buxton  nor  Mrs.  Brower  are  in  any  way 
parties  to  the  co-partnership  styled  the  Brower  Manufactur- 
ing Company,  and,  as  to  them,  the  action  is  purely  local, 
and  the  place  of  trial,  clearly,  under  section  190  of  The  Code, 
is  in  the  county  of  Surry;  and  though  there  are  demands 
for  a  dissolution  of  the  co-partnership,  and  an  account  of  its 
assets  and  liabilities,  and  for  the  appointment  of  a  receiver, 
yet  all  the  property  in  controversy  is  situated  in  Surry 
County,  and  the  action  is  one,  substantially,  to  settle  rights 
relating  to,  and  have  a  foreclosure  by  sale  of,  real  estate  in 
Surry  County,  and  the  receiver,  if  one  shall  be  appointed, 
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will  be  charged  with  duties  purely  local ;  and  there  was 
error  in  refusing  to  make  the  order  of  removal.  Praley  v. 
Marchy  68  N.  C,  160 ;  Jonea  v.  Statesvilley  supra. 

Error. 

Shepherd,  J.— dissenting:  The  object  of  this  action  is  to 
dissolve  a  co-partnership  and  to  wind  up  its  affairs,  and  it 
cannot  be  doubted  that,  for  this  purpose,  it  is  brought  in  the 
proper  county.  Indeed,  this  is  conceded,  and  I  am  unable 
to  understand  why  the  jurisdiction  should  be  ousted  because 
a  part  of  the  partnership  assets  is  situated  in  another  county. 
If  this  be  the  rule,  it  will  be  exceedingly  difficult,  in  many 
cases,  to  determine  where  such  an  action  may  be  brought,  as 
a  co-partnership  may  have  real  assets  in  many  different  sec- 
tions of  the  State.  It  will  also  be  observed  that  a  receiver 
is  asked  for,  who,  in  the  event  of  his  appointment,  may  bring 
an  action  against  Buxton  in  the  county  where  the  land  is 
situated.  His  Honor,  in  his  discretion,  for  the  convenience 
of  parties,  witnesses,  &c.,  might  have  ordered  a  removal,  but 
I  cannot  agree  that  the  statute  required  him  to  do  so. 


ELIZABETH  J.  SMITH  et  al.  v.  W.  B.  FORT  et  al. 
Final  Judgment — Fraud — Irregularity — Remedy. 

1.  Where  a  final  judgment  or  decree  has  been  rendered  in  a  cause,  and 
it  is  sought  to  impeach  it  for  fraud,  or  for  serious  irregularity  in 
the  proceedings,  not  apparent  in  the  record,  the  remedy  is  by 
a  new  and  independent  action,  and  not  by  a  motion  in  the  original 
cause. 
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2.  Where  a  motion  in  a  cause,  which  had  been  terminated  by  final  judg- 
ment, was  made,  upon  notice  to  the  parties  and  supported  by  the 
affidavits,  but  no  pleadings  had  been  filed,  or  issues  joined,  or  any 
consent  entered  to  treat  the  motion  as  an  independent  action,  it 
was  error  in  the  Court,  of  its  own  motion,  and  in  its  discretion,  to 
so  consider  and  dispose  of  it,  and  the  Supreme  Couit  will  ex  mero 
viotu  correct  such  error. 

Civil  action,  tried  at  Spring  Term,  1889,  of  Wayne 
Superior  Court,  Whilakery  J.,  presiding. 

In  his  lifetime,  John  Coley,  now  deceased,  contracted,  in 
writing,  to  sell  and  convey  to  Thomas  R.  Smith,  likewise 
now  deceased,  for  a  stipulated  price,  the  tract  of  land  speci- 
fied in  the  complaint.  The  said  Smith  died,  leaving  a  last 
will  and  testament,  which  was  duly  proven,  and  the  plaintiff 
AV.  F.  Gardener  qualified  as  executor  thereof.  The  said 
Coley  also  died  intestate,  and  the  defendant  W.  B.  Fort  was 
duly  appointed  administrator  of  his  estate.  The  contract 
of  sale  above  mentioned  was  not  executed  at  the  time  of  the 
death  of  said  testator  and  said  intestate. 

This  action  was  brought  in  the  Superior  Court  of  the 
county  of  Wayne  by  the  plaintiffs'  devisees  of  said  will  and 
the  executor  thereof,  against  the  heirs  at  law  and  said 
administrator  of  said  intestate,  to  compel  specific  perform- 
ance of  said  contract. 

At  Spring  Term,  1876,  of  the  Court  mentioned,  a  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  for  S2,099,  with 
interest  from  January  20th,  187(),  for  certain  rents  of  part  of 
the  land,  received  by  the  said  administrator,  and,  likewise, 
judgment  was  also  then  rendered  in  favor  of  the  defendant 
administrator  against  the  said  executor  plaintiff  for  $2,004.34, 
with  interest  from  January  30th,  1876,  balance  of  purchase- 
money  of  the  land.  It  was  then  further  adjudged  that  the 
land  be  sold,  subject  to  homestead,  to  pay  the  last  mentioned 
judgment,  and  John  R.  Smith  was  appointed  commissioner 
to  make  sale  thereof.  The  following  is  a  copy  of  so  much 
of  the  judgment  as  directs  such  sale: 
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"It  is  further  adjudged  that  the  land  described  in  the 
pleadings  be  condemned  and  sold,  subject  to  the  homestead 
thereon,  for  the  satisfaction  of  the  above  judgment,  on  a 
credit  of  six  months,  after  thirty  days'  advertisement  at  four 
public  places  in  Wayne  County,  to  be  sold  at  the  court-house 
door  in  Goldsboro,  note  and  security  for  the  purchase-money 
at  8  per  cent,  interest.  It  is  further  ordered  that  John  R, 
Smith  be  appointed  a  commissioner  to  sell  said  land  on  the 
above  terms,  and  report  his  proceeding  to  this  Court." 

At  the  Fall  Term  of  1876  of  the  Court,  the  said  commis- 
sioner reported  that  he  had  made  sale  of  the  land,  and  the 
Court  ordered,  as  follows  : 

"  The  Commissioner  having  reported  that  the  land  described 
in  the  pleadings  sold  for  a  just  price,  and  there  being  no 
exceptions  to  the  sale,  the  same  is  confirmed.  It  is  further 
ordered  that  on  payment  of  the  purchase- money  the  com- 
missioner, John  R.  Smith,  make  title  in  fee  for  the  same, 
subject  to  the  homestead." 

Afterwards,  on  the  14th  of  November,  1876,  the  said  com- 
missioner executed  to  the  purchaser  of  the  land  a  deed  there- 
for, and  the  following  is  as  much  thereof  as  need  be  reported: 

"  Whereas,  John  R.  Smith,  as  commissioner,  sold  the 
lands  hereinafter  described,  on  the  7th  d^y  of  August,  1876, 
to  W.  A.  Deans,  for  three  thousand  and  fifty  dollars,  in  pur- 
suance of  an  order  made  at  Spring  Term,  1876,  of  Wayne 
Superior  Court,  in  the  action  of  Elizabeth  John  Smith  and 
others  v.  W.  B.  Fort  and  others;  and  whereas,  at  Fall  Term, 
1876,  it  was  ordered  therein  that  said  commissioner,  upon 
payment  ot  the  purchase-money,  make  title  to  said  pur- 
chaser for  the  premises,  subject  to  the  homestead  thereon: 

"  Therefore,  this  deed,  made  by  John  R.  Smith,  commis- 
sioner, to  William  A.  Deans,  both  of  Wayne  County,  Wit- 
nesseth :  that  the  said  John  R.  Smith,  in  consideration  of 
three  thousand  and  fifty  dollars,  has  sold  and  hereby  con- 
*  veys  to  the  said  W.  A.  Deans,  his  heirs  and  assigns,"  Ac 
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Afterwards,  at  Fall  Term,  1877,  the  Court  rendered  judg- 
ment, the  material  parts  whereof  are  as  follows : 

'^  This  action  coming  on  for  final  judgment,  and  it  appear- 
ing that  John  R.  Smith  has  been  duly  appointed  a  guardian 
of  the  plaintiffs,  Elizabeth  John  Smith,  Richard  Greene 
Smith,  PolW  Ann  Smith  and  Amy  Lee  Smith,  it  is  ordered 
that  the  amount  of  the  judgment  heretofore  rendered  in 
favor  of  paid  plaintiffs  against  the  defendant  W.  B.  Fort, 
administrator  of  said  John  Coley,  to-wit:  the  sum  of  two 
thousand  and  ninety-nine  dollars  and  twenty-one  cents 
($2,099.21),  with  interest  from  January  30th,  1876,  be  paid 
over  to  John  R.  Smith,  as  guardian  of  said  Elizabeth  John 
Smith,  Richard  Greene  Smith,  Polly  Ann  Smith  and  Amy 
Lee  Smith.  It  is  further  ordered  that  said  John  R.  Smith, 
guardian,  pay  to  A.  K.  Smedes,  referee,  out  of  said  money 
the  sum  of  twenty-five  dollars,  heretofore  ordered  to  be  paid 
to  him  by  the  said  plaintiffs." 

It  is  further  ordered  that  John  R.  Smith,  heretofore 
appointed  commissioner  to  sell  the  land  described  in  the 
pleadings,  and  make  title,  pay  out  the  proceeds  of  sale  of 
said  land  the  costs  of  this  action,  and  to  W.  B.  Fort,  admin- 
istrator of  John  Coley,  the  sum  of  two  thousand  and  four 
dollars  and  tliirty-four  cents  (§2,004.34)  with  interest  from 
the  30th  of  January,  1876.  It  is  further  ordered  that  said 
John  R.  Smith,  commissioner,  be  allowed  the  sum  of  fifty 
dollars  for  selling  said  land,  making  title,  (fee,  and  that  he 
retain  the  same  out  of  said  proceeds  of  sale.  It  is  further 
ordered  that  the  commissioner,  John  R.  Smith,  pay  Wm.  T. 
Dortch  out  of  the  balance  of  said  fund  the  sum  of  one 
hundred  dollars  for  professional  services  rendered  to  Wm. 
T.  Gardner,  executor  of  said  Thomas  R.  Smith,  and  that  he 
pay  over  the  remainder  to  Wm.  T.  Yelverton,  Clerk  of  this 
Court,  to  be  disposed  of  as  the  Court  shall  hereafter  order, 
unless  said  W.  T.  Gardner,  executor  of  said  Thomas  R.  Smith, 
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shall  enter  into  bond  with  good  security  to  dispose  of  said 
fund  according  to  law,  and  in  the  event  of  the  said  Gard- 
ner giving  said  bond  that  said  fund  be  paid  to  him. 

On  the  17th  of  November,  1876,  the  said  Deans,  the 
purchaser  of  the  land,  and  his  wife,  conveyed  the  land  so 
purchased  to  the  said  John  R.  Smith  in  fee;  and  afterwards 
the  latter  and  his  wife  conveyed  a  part  of  the  said  land  to 
the  plaintiffs'  devisees,  subject  to  the  homestead  of  the  tes- 
tator named.  Afterwards,  the  said  Smith  sold  and  conveyed 
the  balance  of  said  land  in  parcels  to  divers  persons,  "who 
held  said  lands  for  value  and  without  notice  of  the  plain- 
tiffs' equities  other  than  such  as  is  contained  in  the  report  of 
sale,  judgments  and  deeds  hereinbefore  set  out." 

Afterwards,  at  January  Term,  1890,  upon  proper  notice 
to  the  defendants  and  all  parties  interested  in  said  land 
and  the  plaintiff  John  R.  Smith,  the  plaintiffs,  appellants 
herein,  moved  the  Court  to  set  aside  the  order  of  sale 
heretofore  made  in  said  cause,  cancel  the  deed  from  John 
R.  Smith,  commissioner,  to  W.  A.  Deans,  for  the  land 
described  in  said  order  of  sale,  and  the  deed  from  W.  A. 
Deans  to  said  John  R.  Smith  for  said  laud,  and  all  mesne 
conveyances  by  which  any  of  said  lands  were  conveyed  to 
John  W.  Isler,  Sr.,  Asher  Edwards,  Hardy  Shadding,  Alex. 
Exum,  James  Joyner,  Jacob  Screws,  W.  H.  Sirith,  or  either 
of  them;  that  the  judgment  in  favor  of  said  plaintiffs 
against  W.  B.  Fort,  administrator  of  John  Coley  for  $2,099, 
and  the  judgment  in  favor  of  W.  B.  Fort,  administrator 
as  aforesaid  against  W.  T.  Gardner,  executor  of  Thomas 
R.  Smith,  for  $2,004.34  be  satisfied  of  record,  and  that 
the  defendant  be  decreed  to  convey  the  land  described 
in  the  complaint  to  the  hereinbefore  named  plaintiffs,  and 
for  such  other  and  further  reliefs  as  they  may  be  entitled  to 
in  the  premises. 

The  Court  heard  the  motion  upon  aflBdavits  offered  by 
plaintiffs  and  defendants,  upon  which  hearing  it  rendered 
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judgment  in  which  it  finds  that  John  R.  Smith,  through  the 
agency  of  W.  A.  Deans,  was  the  purchaser  at  his  own  sale 
at  a  grossly  inadequate  price;  that  the  judgment  at  Spring 
Term,  1877,  was  a  final  judgment,  and  that  the  plaintiffs* 
remedy  herein  was  by  a  new  action  and  not  by  a  motion  in 
the  cause,  and  the  Court,  in  its  discretion,  considered  the 
motion  of  the  plaintiffs  as  a  new  action,  and  finds  that  John 
R.  Smith,  on  November  17th,  1876,  conveyed  what  purported 
to  be  400  acres  of  said  land  to  plaintiffs  appellants  in  fee, 
and  that  John  R.  Smith,  as  guardian  of  plaintifi^s  appellants, 
and  W.  B.  Fort,  administrator  of  John  Coley,  agreed  that 
the  judgment  in  favor  of  said  appellants  against  W.  B.  Fort, 
administrator  of  John  Coley,  and  the  judgment  in  favor  of 
W.  B.  Fort,  administrator,  against  W.  T.  Gardner,  executor 
of  Thomas  R.  Smith,  should  satisfy  each  other  pro  ianto^  and 
said  Fort  paid  the  difl^erence,  to-wit,  $94.87,  to  said  John  R. 
Smith,  and  that  John  R.  Smith  paid  out  of  said  purchase- 
money  the  amounts  directed  to  be  paid  by  the  several  orders 
in  said  action,  except  the  said  sum  of  $2,004,  which  said 
sum  of  the  purchase-price  of  said  land  the  Court  finds  was 
not  paid;  and  the  Court  further  finds  that  the  purchasers  of 
said  land  from  John  R.  Smith,  hereinbefore  named,  who  now 
holds  it,  purchased  for  value,  without  any  notice  of  the  plain- 
tiffs' equity,  or  any  other  equity,  and  the  plainlifls'  motion 
was  refused  and  John  R.  Smith  adjudged  to  pay  the  costs  in 
this  proceeding. 

To  said  findings,  rulings  and  judgments  plaintiffs  appel- 
lants excepted,  as  follows: 

1.  That  the  Court  erred  in  holding  that  the  plaintiffs  were 
not  entitled  to  seek  relief  herein  by  motion  in  the  original 
cause.     (Other  exceptions  need  not  be  reported.)  - 
The  plaintiffs  appealed. 

Mr.    W,  C.  Monroe,  for  plaintiffs. 

Mr.  W.  R,  AUen  {Messrs,  Aycock  &  Daniels  filed  a  brief),  for 
defendants. 
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Merrimon,  C.  J. — after  stating  the  facts:  The  Court  below 
held  properly  that  the  judgment  rendered  in  the  action  at 
the  Fall  Term,  1877,  of  the  Court  was  final.  It  not  only 
purported  to  be  such  a  judgment,  but  it  was  such  in  its 
nature  and  effect.  The  Court  had  jurisdiction  of  the  parties 
to,  and  the  subject-matter  of,  the  action,  and  in  the  orderly 
course  of  procedure  disposed  of  and  put  an  end  to  the  whole 
matter  embraced  by  the  litigation. 

The  counsel  for  the  appellants  insisted,  on  the  argument, 
that  the  purchase-money  of  the  land  was  not  paid  befoi^  the 
commissioner  executed  his  deed  to  the  purchaser,  as  the 
order  of  the  Court  required,  or  at  all,  and  there  could  be  no 
final  judgment  until  this  should  be  paid.  If  this  be  granted 
as  true,  and  we  do  not  decide  that  it  is  or  is  not — it  appears 
from  the  record — the  judgment  itself — that  the  Court  under- 
stood and  acted  upon  the  supposition  that  it  had  been  paid. 
The  judgment  purports  and  undertakes  to  dispose  of  the 
fund  arising  from  the  sale  of  the  land,  as  well  as  other  funds 
embraced  by  it.  The  proceedings  in  the  action  were  not 
irregular,  otherwise  than  as  fraud  may  have  been  perpetra- 
ted by  the  commissioner,  or  some  other  person  in  some  way 
connected  with  the  action,  that  led  the  Court  to  make  souoe 
material  order  or  judgment  it  w'ould  not  have  made  if  the 
facts  had  appeared. 

If  the  Court  might  take  notice  of  the  deed  of  the  com- 
missioner made  to  Deans,  the  purchaser,  in  connection  with 
the  judgment,  no  substantial  irregularity  appears  in  or  by 
it.  It  is  not  very  formal,  but  it  is  not,  upon  its  face,  void; 
taken  in  connection  with  the  order  confirming  the  sale. 
Any  fraud  or  mistake  affecting  it  does  not  appear  in  it.  It 
recites  the  substance  of  the  order  of  sale — that  a  sale  was 
made — the  order  of  coiffirmation  of  the  same,  and  that  it 
was  made  in  consideration  of  the  sum  of  money  bid  for  the 
land.  These  recitals,  taken  together,  fairly  imply  that  the 
purchase-money  had  been  paid — they  do  not  suggest  the 
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contrary,  especially  when  taken  in  connection  with  the  final 
judgment. 

There  was  not,  therefore,  such  irregularities  in  the  orders 
and  judgments,  interlocutory  or  final,  or  any  of  them,  or  in 
the  proceedings  leading  to  them,  as  might  be  corrected  by 
a  simple  motion  in  the  cause. 

The  ground  of  the  plaintifis'  motion  seems  to  be  that  the 
deed  and  judgment  are  fraudulent.  If  so,  their  remedy  is 
not  by  motion,  but,  as  this  action  is  ended,  by  an  independ- 
ent action,  alleging  therein  the  fraud  and  demanding  appro- 
priate relief  as  against  all  parties  as  to  whom  and  against 
whom  thej'  have  a  cause  of  action  by  reason  of  such  fraud. 
This  is  well  settled.  Covington  v.  Ingram,  64  N.  C,  123; 
Thaxton  v.  WiUiamsoriy  72  N.  C,  125;  Peterson  v.  Vann,  83 
N.  C,  118;  England  v.  Garner,  84  N.  C,  212;  Fowler  v.  Poor, 
93  N.  C,  466;  Williamson  v.  Hartman,  92  N.  C,  236;  Mock 
V.  Coggin,  101  N.  C,  366. 

The  Court,  in  this  case,  said  that, "  in  its  discretion  it 
considers  the  plaintiffs*  motion  as  a  new  action,"  and  it  pro- 
ceeded to  hear  and  deny  the  motion.  We  think  it  should 
not  have  done  so.  The  plaintiffs  suggested,  by  informal 
motion,  only  a  cause  of  action,  distinct  from  that  alleged  in 
this  action,  that  ought  to  be  the  subject  of  a  new  and  inde- 
pendent action.  New  parties  were  made  to  the  motion  by 
simple  notice — the  motion  was  made  informally  ore  ienus — 
there  was  no  petition  or  complaint  filed  alleging  the  grounds 
of  the  motion,  or  alleging  a  cause  of  action  in  a  supposed 
new  or  independent  action,  and  there  was  no  answer  or 
demurrer  to  a  supposed  complaint.  A  serious  suggested 
cause  of  action,  involving  numerous  controverted  questions 
of  fact  and  law,  was  heard  and  disposed  of  by  simple  motion! 
Such  procedure  and  practice  are  unwarranted  by  the  Code 
of  Civil  Procedure,  or  any  statute,  and  we  are  sure  that  it 
ought  not  to  be  allowed  to  prevail.  No  doubt  the  Court 
was  misled  by  what  is  said  in  Stradley  v.  King,  84  N.  C,  635. 
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In  that  case,  a  motion  in  the  cause  was  improperly  made  in 
the  action,  and  the  Court  treated  it  as  an  independent  action; 
but  there  the  Court  said  "an  impeaching  complaint,  in  the 
form  of  a  petition,  is  filed,  and  the  answer  thereto  put  in  by 
the  administrator,  evidence  is  offered  and  heard,  and,  with- 
out any  demand    for  a  jury   or  objection   to  the  course 
of  tlie  Judge  in   passing  upon   the  facts,  he  finds  them, 
and   thereon   bases   his  judgment.     All   the   requirements 
of  a  new.  and  independent  action  seem  to  meet  in  the  course 
pursued  to  bring  up  the  matter  complained  of  for  a  rehear- 
ing."   In  that  case,  the  parties,  in  substance,  constituted  a 
new   action    before   the  Court,  observing  such  authorized 
method  of  procedure  as  presented  the  pleadings  of  the  par- 
ties of  record,  and  the  action  of  the  Court  thereupon.    That 
could  be  done  only  by  consent,  and  while  such   loose  prac- 
tice may  be  tolerated,  it  ought  not  to  be  encouraged.     In  the 
present  case  there  was  no  pleading     The  plaintiffs  insisted 
upon   what  they  deemed  their  grounds  of  motion  in  the 
cause — they  did  not  allege  or  attempt  to  treat  their  grounds 
of  complaint  as  a  cause  of  action,  growing  out  of  fraud  in 
the  judgment  and  the  deed.     The  counsel  of  the  appellants 
has  argued  the  case  here  as  a  motion  in  the  cause  to  correct 
irregularities.     It  is  true,  the  parties  did  not  except  specially 
to  the  course  of  informal  procedure  adopted  by  the  Court, 
but  we  may,  as  we  do,  ex  mero  motu,  take  notice  of  it  and 
declare  that  it  cannot  be  allowed  to  prevail.     Long  v.  Jarratt^ 
94  N.  C,  443.     The  Court  should  have  simply  dismissed  the 
plaintiffs'  motion,  leaving  them  to  adopt  such  other  remedy 
as  counsel  might  advise. 

The  judgment  must  be  reversed,  and  judgment  entered 
dismissing  the  motion  at  the  cost  of  the  parties  making  it 

Error. 
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W.  B.  NORRIS  et  al.  v.  N.  S.  STEWART'S  HEIRS. 

Evidence  —  Travsactio^is  viih  Deceased  Per807)8 — Character  — 
Fraud — Objection  to  Testimony  —  Witness. 

1.  The  wife  of  a  deceased  husband  is  a  competent  witness  in  an  action 

affecting  his  estate,  except  as  to  transactions  and  communications 
between  herself  and  him,  though  she  be  interested  in  the  result 
of  the  suit. 

2.  Objection  to  the  introduction  of  such   inhibited  transactions  and 

communications  must  be  interposed  when  the  witness  is  proceed- 
ing to  testify. 

3.  Evidence  of  general  good  character  is  not  admissible  as  a  defence 

against  an  allegation  of  fraurf. 

4.  It  is  essential  that  the  character  be  put  in  issue  by  the  nature  of  the 

action  itself  before  such  evidence  is  admissible. 

This  was  a  civil  action,  tried  at  November  Term,  1889, 
of  Harnp:tt  Superior  Court,  before  Armfield,  J. 

The  plaintiffs  complained  that  the  defendant  Stewart 
had,  by  false  and  fraudulent  representations  and  pre- 
tences, obtained  the  signature  of  Amos  Johnson,  father  of 
feme  plaintiff,  to  a  deed  of  conveyance  to  certain  lands. 
Stewart  died  after  suit  commenced,  and  his  heirs  were 
made  parties.  One  Rachel  Johnson,  widow  of  Amos 
Johnson,  introduced  in  behalf  of  plaintiffs,  was  allowed  to 
testify,  after  objection  by  defendants  as  to  her  competency 
to  testify  to  transactions  or  communications  other  than  those 
between  herself  and  her  deceased  husband.  She  also,  after- 
wards, but  without  special  objection  interposed,  testified  of 
such  transactions  and  communications.  She  testified  further 
that  he  was  a  drinking  man  and  got  on  sprees;  that  defend- 
ant Stewart  could  influence  him.  There  was  also  other  tes- 
timony tending  to  show  that  Stewart  was  the  agent  of  Amos 
Johnson. 
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The  defendants  introduced  the  testimony  of  Maria  Britt, 
tending  to  disprove  that  of  Rachel  Johnson;  and  other 
evidence  to  show  that  she,  Racliel,  lived  on  bad  terms  with 
her  husband,  and  that  she  was,  at  one  time,  a  woman  of  bad 
character. 

Defendants  then  offered  to  show,  in  contradiction  of 
Rachel  Johnson's  testimony,  and  for  general  purposes,  that 
defendant  Stewart's  character  was  good. 

Upon  objections  by  plaintiffs,  this  was  ruled  out,  and 
defendants  excepted. 

Verdict  and  judgment  for  plaintiffs.  Motion  for  new  trial 
overruled.     Appeal  by  defendants. 

Mr.  R.  P.  Buxloriy  for  plaintiffs. 
J/r.  F.  P,  JoneSj  for  defendants. 

Shepherd,  J.:  1.  When  Rachel  Johnson  was  introduced 
in  behalf  of  the  plaintiffs,  her  competency  was  objected  to  by 
the  defendants.  The  Court  overruled  the  objection,  and  the 
defendants  excepted.  Conceding  that  she  was  interested  in 
the  result  of  the  action,  it  is  too  plain  for  argument  that  she 
was  a  competent  witness,  the  only  restriction  being  that  she 
could  not  testif}^  as  to  any  transaction  or  communication 
between  herself  and  her  deceased  husband.  The  Code,  §  590. 
Being  a  competent  witness,  the  general  objection  was  prop- 
erly overruled,  and  she  was  permitted  to  testify  to  many 
matters  which  were  not  inhibited  by  the  above  section  of 
The  Code.  When  she  was  proceeding  to  testify  to  such 
inhibited  transactions  and  communications,  it  was  the  duty 
of  the  defendants  to  interpose  their  objections,  and  as  they 
failed  to  do  so,  they  must  be  deemed  to  have  waived  them. 

2.  The  exception  to  the  refusal  of  his  Honor  to  admit  the 
testimony  as  to  the  good  character  of  Stewart,  is  likewise 
without  merit. 
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The  actiou  is  brought  by  the  heir  at  law  of  Amos  Johnson 
for  the  purpose  of  setting  aside  a  deed  executed  by  him  to  Neill 
S.  Stewart,  the  ancestor  of  the  defendants,  on  the  ground  that 
said  Stewart  obtained  the  execution  of  the  said  conveyance 
by  fraud  and  undue  influence.  There  was  testimony  tend- 
ing to  sustain  the  allegations  of  the  plaintiffs,  and  the  testi- 
mony as  to  character  was  offered  to  contradict  such  testimony, 
and  for  **  general  purposes." 

As  a  general  rule,  evidence  of  good  general  character  is 
inadmissible,  by  way  of  defence,  in  civil  actions  in  which  a 
party  is  charged  with  a  specific  fraud,  because  the  character 
of  every  transaction  must  be  ascertained  from  its  own  cir- 
cumstances, and  not  from  the  character  of  the  parties. 
Fowler  V.  ^Etna  Ins.  Co.,  6  Cowan,  673;  16  Am.  Dec,  460. 

Such  evidence  is  not  admitted  in  civil  actions  unless  the 
nature  of  the  action  involves  the  general  character  of  the 
party,  or  goes  directly  to  affect  it.  1  Greenleaf,  §  54;  1  Phil. 
Ev.,  10th  ed.,  757 ;  Church  v.  Drummond,  7  Ind.,  17 ;  Gutziviller 
V.  Lackman,  23  Mo.,  168;  Porter  v.  Seller,  23  Pa.  St.,  424; 
Ward  v.  Hemdorif  5  Port.,  382.  In  such  a  case,  no  matter 
how  serious  a  moral  delinquency  may  be  involved  in  a  fact, 
and  how  much  the  establishment  of  that  fact  may  affect  a 
party's  reputation,  he  cannot  invoke  the  aid  of  his  previous 
reputation  to  disprove  the  fact.  Smeis  v.  Plmikety  1  Strobb., 
372. 

In  civil  cases,  where  the  question  of  character  is  directly 
in  issue,  and  material  as  to  the  amount  of  damages,  as  in 
seduction,  or  slander,  evidence  of  character  is  admitted. 
Wright  v.  McKee,  37  Vt.,  161. 

The  foregoing  authorities,  taken  from  the  able  and  dis- 
criminating note  of  Mr.  Freeman  to  the  case  of  0' Bryan  v. 
O^Bryan,  53  Am.  Dec,  133,  are  entirely  sustained  by  the 
decisions  of  this  and  other  Courts,  both  in  England  and 
America.  See-HeiZ6|yv.  i)amas,  65  N.  C,  214;  McRaew,  Lilly) 
1  Ired.,  118, 
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It  is  contended,  however,  by  the  defendaut,  that  Stewart'^ 
character  was  put  in  issue.  This  is  a  misconception.  The 
true  rule  is  laid  down  by  Tilghman,  C.  J.,  in  Avdirsm  v. 
Long,  10  Sergt.  &  Rawle,  61 :  "The  pluintiff's  counsel  say 
that  the  character  of  James  Anderson  was  put  in  issue  here, 
because  the  defendant  accused  him  of  fraud.  But  that  is 
not  putting  character  in  issue.  By  the  same  mode  of  reason- 
ing, the  defendant's  character  is  put  in  issue  in  every  action 
of  assumpsit,  because  the  declaration  charges  him  with  an 
intent  to  deceive  and  defraud  the  plaintiff.  Indeed,  in  most 
of  the  controversies  in  Courts  of  Justice,  it  may  be  said,  with 
some  degree  of  truth,  that  character  is  in  question,  because 
an  honest  man  would  not  act  with  injustice.  But  puUing 
character  171  issue  is  a  technical  expression,  and  confined  to 
certain  actions,  from  the  nature  of  which  the  cliaraclerof 
the  parties,  or  some  of  them,  is  of  particular  importance. 
Such  is  the  action  brought  by  one  man  against  another  for 
seducing  his  wife  and  having  criminal  connection  with  her. 
There  the  injury  done  to  the  plaintiff  consists  mainly  in  the 
good  conduct  of  his  wife  before  her  seduction,  and,  therefore, 
the  defendant  is  permitted  to  show  that  she  is  unchaste.  So, 
in  an  action  for  slander,  the  plaintiff  in  his  declaration 
asserts  his  own  good  character,  and  avers  the  intent  of  the 
defendant  to  rob  him  of  it.  He  puts  his  character  in  issue, 
therefore,  and  the  defendant  is  at  liberty  to  impeach  it.  But 
it  has  never  been  supposed  that  character  is  put  in  issue 
merely  by  the  charge  of  fraud  made  by  one  party  against 
the  other." 

Thus  where,  in  ejectment,  the  title  depended  upon  the 
question  whether  a  party  had  committed  a  fraud  in  procur- 
ing a  will,  he  was  not  allowed  to  show  his  good  character. 
Bui.  N.  P.,  296.  So,  where  an  information  was  filed  against 
a  defendant  under  the  excise  laws  to  recover  a  penalty  for 
his  keeping  false  weights,  his  good  character  could  not  be 
brought  into  the  evidence.     2  Bos.  &  Pul.,  532. 
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In  Govgh  v.  St.  John,  16  Wend.,  646,  it  was  held  that  evi- 
dence of  the  good  character  of  the  defendant  for  honesty 
and  fairness  was  not  admissible  in  an  action  on  the  case  for 
fraudulent  representation.  Coman,  J.,  said  that  it  was  agreed 
"that  this  action  charges  the  obtaining  of  checks  by  false 
pretences,  which  is  a  felony  by  the  revised  statutes.  I  answer, 
as  did  DoGGETT,  J.,  in  Humphrey  v.  Humphrey,  'causes  charg- 
ing cruelty,  gross  fraud,  and  even  forgery,  are  often  agitated 
in  suits  by  individuals;  and  the  result  not  unfrequently 
affects  the  property  and  reputation  of  the  party  deeply;  yet, 
no  individual  has  been  permitted  to  attempt  to  repel  the 
proof  by  showing  a  good  reputation." 

In  Woodruff  v.  Whittlesey,  Kirby  R.,  60,  the  issue  was 
whether  there  was  a  fraudulent  transfer  of  a  heifer,  and  the 
Court  excluded  testimony  as  to  the  good  character  of  the 
parties  to  the  alleged  fraudulent  conveyance.  So,  where  the 
defendant  was  charged  with  burning  wheat  belonging  to 
the  plaintiff,  evidence  of  good  character  was  held  inadmissi- 
ble.    Burtoiiw  Thompson,  56  Iowa,  671. 

These  cases  serve  to  illustrate  what  is  meant  by  putting 
character  in  issue,  and  show,  very  conclusively,  that  our  case 
does  not  fall  within  the  rule  which  permits  the  introduction 
of  the  testimony  offered  by  the  defendants. 

Affirmed. 
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W.  T.  BLACKWELL  v.  W.  B.  McCAINE. 

Appeal — Final  Judgment — Interlocutory  Order — Exceptions. 

1.  Where  the  jury  rendered  their  verdict  for  the  plaintiff,  and  thereupon 

the  Court,  hefore  rendering  judgment  upon  the  verdict,  made  an 
order  of  reference  for  an  account  between  the  parties  to  ascertain 
the  balance  due,  to  which  no  exception  was  made,  but  defendant 
appealed:  Held,  that  such  appeal  must  be  dismissed  as  prema- 
ture. 

2.  When  the  Court  below  enters  interlocutory  judgments  or  orders, 

exceptions  taken  thereto  cannot,  generally,  be  brought  up  for 
review  until  after  final  judgment. 

3.  When  appellant  is  not  seriously  prejudiced  by  delay,  and  not  deprived 

of  any  substantial  right  by  the  rendition  of  an  interlocutory  judg- 
ment, &c. ,  the  regular  and  orderly  method  of  procedure  is  to 
except  and  proceed  to  final  judgment,  so  that  the  appeal  may 
bring  up  the  whole  case  at  once. 

This  was  a  civil  action,  tried  at  March  Term,  1889,  of 
Durham  Superior  Court,  before  Bynum,  J.,  for  the  value 
of  some  horses  and  mules,  and  for  feeding  and  caring  for 
them. 

The  following  are  the  issues  submitted  to  the  jury,  and 
responses  thereto : 

1.  Did  the  plaintiff  sell  and  deliver  to  the  defendant  the 
property  mentioned  in  the  complaint?    Ans.  Yes. 

2.  Did  plaintiff  furnish  for  the  defendant  the  feed, 
stabling  and  attention  stated  in  the  complaint?  Ans.  Yes. 

3  Did  the  plaintiff  deliver  to  the  defendant  the  property 
set  forth  in  the  complaint,  as  his  agent,  to  be  sold  by  him, 
and  to  account  to  plaintiff  for  amount  of  sale?    Ans. 

4.  Were  the  plaintiff  and  defendant  to  be  partners  in  the 
sum  realized  from  the  sale  to  be  made  by  defendant  in 

excess  of  $2,155  ?    Ans. 

■ 

Evidence  was  introduced  on  both  sides,  and  defendant 
excepted  to  some  introduced  by  plaintiff. 
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After  verdict  defendant's  counsel  moved  for  a  new  trial, 
and  assigned  for  cause:  Error  in  the  Court  in  admitting 
improper  testimony,  and  for  allowing  counsel  to  proceed  in 
this  line  of  argument  after  objection. 

Motion  overruled.  There  were  no  exceptions  to  the 
charge. 

The  Court  gave  judgment  that  the  cause  be  referred  to 
D.  C.  Mangum,  to  ascertain  and  report  what  part  of  the 
purchase  price  is  unpaid  and  the  balance  of  the  feed  and 
attention  to  stock  complained  for,  and  report  to  a  subse- 
quent term.     No  exceptions  were  made  to  this  judgment. 

Mr.  J.  W.  Graham^  for  plaintiff. 
Mr,  W.  A.  Guthrie,  for  defendant. 

Merkimon,  C.  J. :  Numerous  issues  raised  by  the  plead- 
ings were  submitted  to  a  jurv  and  t!)ev  rendered  their  ver- 
diet.  The  Court  did  not  proceed  to  give  judgment  there- 
upon, or  give  any  final  judgment,  but,  deeming  an  account 
necessary,  it  made  an  order  directing  the  Clerk  to  take  and 
state  such  account.  No  exception  was  taken  to  this  order 
by  either  party,  but  the  defendant  appealed  from  it  to  this 
Court. 

The  appellant  mistakes  the  purpose  and  scope  of  this 
appeal  when  he  supposes  that  it  brings  to  this  Court  his 
exceptions  taken  on  the  trial  in  the  Court  below.  It  brings 
here  for  review  only  the  interlocutory  order  appealed  from, 
and,  as  to  that,  there  was  no  exception  or  assignment  of 
error.  The  Court  gave  no  judgment  upon  the  verdict,  or 
any  final  judgment,  and,  therefore,  the  exceptions  taken  on 
the  trial  are  not  brought  up;  they  can  only  reach  this  Court 
in  the  orderly  course  of  procedure  by  an  appeal  from  a  final 
judgment.  In  the  absence  of  exception  to  the  order,  if  the 
appeal  were  properly  taken  at  the  present  stage  of  the  action, 
this  Court  could  only  aflBirm  it. 
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But  the  appeal  was  prematurely  taken.  The  order  com- 
plained of  was  interlocutory-— it  did  not  put  an  end  to  the 
action,  nor  would  the  appellant  be  deprived  of  any  substan- 
tial right,  or  be  seriously  prejudiced,  by  delaying  his  appeal 
until  the  final  judgment.  He  might  have  excepted  to  the 
order  and  had  his  exception  noted  in  the  record,  and  a 
single  appeal  from  the  final  judgment  would  bring  up  all 
his  exceptions  together.  It  is  objected,  that  if  this  Court 
should  sustain  the  exceptions  in  such  case,  the  trouble  and 
cost  of  taking  the  account  would  go  for  nought,  and  so  it 
would,  at  the  cost  of  the  appellee.  But  such  and  like  annoy- 
ances and  inconveniences  are  part  of  the  essential  incidents 
that  sometimes  happen  in  the  course  of  a  litigation.  They 
are  more  tolerable  and  less  costly  in  time  and  money  than 
to  allow  appeals  from  every  interlocutory  order  of  which  a 
captious  party  might  complain. 

To  establish  the  rule  of  procedure  and  practice  whereby 
the  taking  accounts,  and  doing  like  and  similar  things,  must 
be  delayed  in  every  action  where  the  defendant  denies 
and  puts  in  issue  the  right  of  the  plaintifi"  to  recover  other- 
wise than  by  some  special  plea  in  bar,  would  be  to  encourage 
and  facilitate  infinite  delays,  increase  costs  and  multiply 
appeals  indefinitely.  After  coming  to  this  Court  by  a  first 
appeal  to  settle  and  determine  the  principal  right  in  con- 
troversy, the  parties  would,  in  a  great  majority  of  cases,  go 
back  in  the  action  to  take  accounts  and  litigate  incidental 
matters,  and,  in  the  course  of  doing  so,  appeal,  and  appeal, 
and  appeal ! !  Generally,  it  is  more  orderly  and  logical, 
expeditious  and  cheaper,  to  bring  the  action  on  to  its  end,  as 
nearly  as  may  be,  doing  in  the  course  of  it  all  incidental 
things  necessary  and  preparatory  to  the  final  judgment,  and 
by  one  appeal  bringing  to  this  Court  all  the  exceptions  of  a 
complaining  party. 

This  Court  has  endeavored  to  so  settle  and  establish  the 
procedure  and  practice  in  actions  as  far  as  it  has  found  it 
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practicable  to  do  so  consistently  with  statutory  provisions 
and  well-settled  general  principles  of  law.  Many  cases 
decide  that  an  appeal  does  not  lie  at  once  from  an  inter- 
locutory judgment  or  order,  unless  it  puts  an  end  to  the 
action,  or  may  destroy  or  impair  a  substantial  right  of  the 
complaining  party  to  delay  his  appeal  until  the  final  judg- 
ment. He  must  assign  error,  or  except,  and  have  the  same 
noted  in  the  record  and  bring  the  whole  up  by  an  appeal 
from  the  final  judgment.  We  cite  numerous  cases  here  for 
convenient  reference,  and  there  are  others  not  cited  to  the 
same  effect.  Sutton  v.  Schonwaldy  80  N.  C,  20;  State  v. 
McDowell,  84  N.  C,  798;  Lvtz  v.  CLine,  89  N.  C,  186;  Jones 
v.  Call,  id.,  188;  Ariivgton  v.  Arrwgton,  91  N.  C,  301;  State 
V.  Polk,  91  N.  C,  652;  University  v.  Bank,  92  N.  C,  651; 
Hailey  v.  Gray,  93  N.  C,  195;  Hicks  v.  Gooch,  id.,  112;  West 
V.  Reynolds,  94  N.  C,  333;  White  v.  Utley,  id,  511;  Knott  v. 
Burwell,  96  N.  C,  272;  Spencer,  ex  parte,  95  N.  C,  271;  Clem- 
ent V.  FoUer,  99  N.  C,  255;  Welch  v.  Kinsland,  93  N.  C,  281. 

Appeal  dismissed. 


EATON  PERRY  v.  C.  A.  YOUNG  et  al. 

Conditional  Sale — Caveat  Emptor. 

1.  Be  fore  tbe  Act  of  1883,  there  was  no  law  in  this  State  requiring  the 

registration  of  a  Conditional  Sale. 

2.  Where,  under  the  law  as  it  then  stood,  A  sold  a  mule  to  B,  and,  in 

writing,  retained  title  as  security  for  the  purchase-money  unpaid, 
and  then  afterwards  (but  before  the  Act  of  1883)  allowed  B  to 
exchange  his  mule  for  a  horse,  under  a  verbal  agreement  that  he 
should  stand  in  the  place  of  the  mule:  Held,  (1)  that  both  trans- 
actions were  conditional  sales,  valid  at  that  time  without  registra- 
tion; (2)  that  subsequent  innocent  purchasers,  for  value,  of  the 
horse  from  B  could  not  maintain  title  against  A — the  doctrine  of 
caveat  emptor  applying. 
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Civil  action,  tried  at  Fall  Term,  1889,  of  Nash  Superior 
Court,  before  MacRae,  J. 

Plaintiff  appealed. 

The  case  was  heard  upon  exceptions  to  referee*s  report 
In  the  complaint  it  is  averred  that  plaintiff  sold  a  mule  to 
one  Bullock,  taking  his  note  for  the  same,  and  reserving 
title  until  paid  for;  and,  by  consent  of  plaintiff,  the  mule 
was  afterwards  traded  for  a  horse,  upon  the  agreement 
that  the  title  to  same  should  be  retained  in  like  manner. 
No  part  of  the  note  has  been  paid,  and  the  defendant  has 
seized  the  horse  and  converted  him  to  his  own  use,  and 
refused  to  pay  the  plaintiflF.     The  horse  is  worth  $150. 

The  defendant  denies  all  the  allegations  of  the  complaint. 

The  case  was  referred  to  a  referee,  who  found  the  follow- 
ing facts  from  the  evidence  adduced  before  him : 

1.  That  plaintiff,  on  January  19, 1880,  sold  to  one  Allen 
Bullock,  a  certain  mule,  the  title  to  said  mule  to  remain  in 
plaintiff  till  the  payment  of  the  purchase-money.  A  note 
under^seal  was  given  for  the  purchase-money,  viz.:  $120, 
due  November  1,  1880,  the  retention  of  title  being  expressed 
in  said  note. 

2.jThat  no  part  of  this  note  has  been  paid. 

3.  That  said  Allen  Bullock,  in  August,  1882,  by  the  con- 
sent of  plaintiff,  traded  said  mule  with  one  Ben  Dew  for  a 
certain  blaze-faced  horse,  it  being  verbally  agreed  before 
and  at  the  time  of  said  trade  between  Allen  Bullock  and 
plaintiff  that  the  said  horse  should  stand  in  the  place  of  the 
mule  to  secure  payment  of  plaintiff's  debt. 

4.  That  said  mule  and  said  horse  were  left  in  possession 
of  said  Allen  Bullock,  and  the  horse  was  by  him  sold  to 
defendants  for  a  valuable  consideration,  and  without  notice 
of  plaintiff's  claim. 

5.  That  defendants,  after  buying  said  horse  from  said 
Bullock,  took  possession  of  said  horse,  and  appropriated  him 
to  their  use,  and  refused  to  deliver  same  to  plaintiff. 
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6.  That  said  horse  was  worth  $75  at  the  beginning  of  this 
action. 

From  these  facts  the  referee  finds  the  following  conclu- 
sions of  law : 

1.  That  the  agreement  to  substitute  the  horse  for  the  mule 
to  secure  plaintiff's  debt  constituted  a  verbal  mortgage  of 
the  horse,  and  the  horse  remaining  in  the  possession  of  said 
Bullock,  said  mortgage  is  not  good  against  defendants — 
innocent  purchasers  for  value. 

2.  The  plaintiff  has  no  cause  of  action  against  defendants. 


plaintiff's  exceptions. 


The  plaintiff  excepts  to  the  referee's  report,  filed  herein 
at  this  term,  on  the  following  grounds: 

1.  The  referee  erred  in  his  first  conclusion  of  law.  He 
ought  to  have  held  that  the  transaction  there  mentioned 
did  not  constitute  a  mortgage.  The  title  to  the  horse 
passed  to  plaintiff,  for  whom  Bullock  then  held  him  as  bailee. 

2   The  referee  erred  in  his  second  conclusion  of  law. 

JUDGMENT. 

This  cause  coming  on  to  be  heard  upon  the  referee's  repoi  t, 
and  the  plaintiff's  exception  to  the  same,  it  is  ordered, 
adjudged  and  decreed  that  the  two  exceptions  be  each  over- 
ruled (to  which  the  plaintiff  excepts);  that  said  report  be 
confirmed;  that  the  defendants  go  without  day,  and  that 
the  plaintiff  pay  the  costs  of  this  action,  to  be  taxed  by  the 
Clerk. 

From  the  foregoing  judgment  the  plaintiff  appeals  to  the 
Supreme  Court,  assigning  as  error  (1)  the  overruling  of  his 
first  exception,  and  (2)  the  overruling  of  his  second  excep 
tion. 

Mr.  Jacob  Battle,  for  plaintiff. 

Mr,  A.  W.  Haywood,  for  defendants. 

105—30 
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Shepherd,  J.:  It  was  expressly  agreed  between  the  plain- 
tiff and  Bullock  that  the  title  to  the  mule  should  remain  iu 
the  plaintiff  until  the  payment  of  the  purchase-money. 
Beyond  all  question,  this  constituted  a  conditional  sale.  Frick 
V.  HiUiardy  95  N.  C,  117,  and  the  cases  cited.  Such  a  transac- 
tion stands  upon  the  same  basis  as  a  bailment,  and,  apart  from 
the  Act  of  1883  ( The  CodCy  §  1275),  is  valid,  not  only  between 
the  parties,  but  as  against  all  the  world,  without  registration. 
Possession  is  only  presumptive  evidence  of  ownership,  and 
the  principle  caveat  emptor  applies  to  all  who  may  deal  with 
those  in  possession.  A  bailee  may  sell  the  property  entrusted 
to  him,  but  the  purchaser  thereby  acquires  no  title  against 
the  true  owner.  Clayton  v.  Hester ,  80  N.  C,  279;  BuUsx- 
Screws,  95  N.  C,  218;  Frick  v.  Hilliard,  supra. 

Did  the  exchange  of  the  mule  for  the  horse  vest  the  title 
to  the  latter  in  Bullock?  We  are  unable  to  see  how  it  could 
have  that  effect.  The  mule  was  in  the  possession  of  Bullock, 
as  the  plaintiff's  bailee,  and  the  trade  was  effected  by  the 
consent  of  the  plaintiff,  with  the  express  understanding  that 
the  horse  should  stand  in  (he  place  of  the  mule.  This  could 
have  no  other  effect  than  to  vest  the  title  to  the  horse  in  the 
plaintiff,  and  the  fact  that  the  horse  was  to  stand  in  the 
place  of  the  mule,  to  secure  the  payment  of  plamtijff^s  debij  is 
perfectly  consistent  with  a  conditional  sale,  as  in  such  cases 
the  title  is  retained  for  that  very  purpose. 

These  transactions  having  occurred  prior  to  the  Act  of 
1883,  requiring  the  registration  of  such  conditional  sales, 
the  said  act  is  not  applicable.  Its  operation  is  prospective 
only.     Ilarrell  v.  Godiviii,  102  N.  C,  330. 

It  must  follow,  therefore,  that  as  Bullock  was  holding  the 
horse  under  a  conditional  sale,  and  has  paid  no  part  of  the 
purchase-money,  the  plaintiff  is  the  owner  and  entitled  to 

recover. 

Error. 


i 
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C.  DOWD,  Receiver,  v.  L.  D.  STEPHENSON. 

Bank — President — Directors —  Checks—  Overdrafts — Private 

Debts  of  its  Officers, 

1.  In  an  action  by  a  receiver  of  a  National  bank  to  recover  the  amount 

of  certain  drafts  and  checks  drawn  by  one  S.  on  the  bank,  and 
paid  by  it  during  its  existence:  Held,  that  the  then  president's 
authorizing  such  transactions  to  pay  debts  due  by  himself,  though 
with  the  knowledge  of  the  cashier  of  the  bank,  is  no  sufficient 
defence. 

2.  The  president  and  officers  of  the  bank,  other  than  the  directors,  have 

no  authority  to  appropriate  its  moneys  for  the  paynaent  of  private 
debts. 

3.  The  defendant  cannot  be  in  the  place  of  one  who  had  made  **  over- 

drafts," for  he  had  no  deposit  in  the  bank. 

This  was  a  civil  action,  tried  at  the  Fall  Term,  1889,  of 
Wake  Superior  Court,  by  Armfieldy  J. 

The  following  is  a  copy  of  the  material  parts  of  the  case 
settled  on  appeal : 

The  plaintiff  sued  the  defendant  for  the  sum  of  $273.42 
and  interest,  claimed  to  be  due  for  money  paid  out  on  defend- 
ant's written  requests,  or  checks,  by  the  State  National  Bank — 
in  other  words,  an  overdraft  for  that  amount. 

The  plaintiff  was  the  receiver  of  the  bank. 

The  defendant  admitted  drawing  the  checks  and  the  pay- 
ment of  the  money  by  the  bank  to  the  amount  of  the  draft, 
but  denied  any  indebtedness  to  the  bank,  or  to  the  receiver, 
upon  the  ground  stated  in  the  answer. 

It  was  in  evidence,  without  contradiction,  and  admitted 
by  both  parties,  that  C.  E.  Cross  was  president  and  S.  C. 
White  was  cashier  of  the  State  National  Bank  in  1887,  and 
up  to  March  26th,  1888. 

The  defendant  tendered  an  issue: 

"  To  whom  was  credit  given  by  the  bank  in  the  payment 
of  the  checks  for  the  alleged  overdraft?" 
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His  Honor  stated  that  the  issue  in  this  form  involved  an 
inference  of  law,  and  that  the  Court  would  decline  to  sub- 
mit it.  That  the  issue  would  be :  "  Is  the  defendant  indebted 
to  C.  Dowd,  receiver,  and  if  so,  in  what  amount?"  and  upon 
that  issue  the  Court  would  charge  upon  tlie  matters  involved. 
Defendant  excepted. 

The  defendant  introduced  the  following  testimony: 

Charles  E.  Cross:  "  In  1887  and  1888,  up  to  March  26, 1 
was  president  of  the  State  National  Bank;  S.  C.  White  was 
cashier.  I  instructed  White,  the  cashier,  to  pay  the  che  ks 
of  defendant.  I  was  indebted  to  defendant  personally  in  a 
considerable  amount  for  *  logging/  or  supplying  logs  to  ray 
saw- mill.  It  had  been  my  habit  in  settling  with  defendant 
to  tell  him  to  draw  checks  on  the  State  Bank,  and  I  would 
have  them  paid.  I  did  this  for  my  convenience.  Defendant 
did  so,  and  drew  the  checks  constituting  the  ov«  rdraft  claimed 
by  plaintiff  to  be  due.  The  checks  were  paid.  Defendant's 
account  had  been  overdrawn  before,  though  he  did  not  know 
it,  and  I  had  made  it  good.  I  told  the  cashier  to  look  to  me 
for  the  payment  of  these  checks,  and  I  also  told  Stephenson 
I  would  pay  thtm.  I  was  indebted  at  that  time  to  the 
defendant  more  than  the  amount  of  the  overdraft." 

Cros8'(zamined. — "My  account  was  largely  overdrawn  at 
the  time  the  checks  were  paid.  I  expected  to  receive  some 
money,  and  to  make  a  deposit  to  meet  these  checks.  The 
directors  were  not  consulted  about  this  matter.  They  were 
not  consulted  usually  in  small  loans,  nor  in  ordinary  cases 
about  the  payment  of  checks  I  did  not  wish  to  increase  my 
own  overdraft.  I  did  not  make  a  deposit  to  Stephenson's 
credit.  It  w^as  my  habit  to  make  the  deposits  to  his  credit 
at  the  end  of  each  month." 

S.  C.  White,  witness  for  defendant:  "I  was  cashier  for 
years  prior  to  and  in  1888.  I  controlled  the  cashing  of 
checks.  Defendant  was  in  the  habit  of  drawing  checks  on 
the  bank.     Cross,  the  president,  told  me  to  pay  all  of  defend- 
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ant's  checks:  that  he  was  responsible  for  them  and  would 
pay  them.  I  honored  these  checks  on  Cross'  credit,  and 
looked  to  him  to  pay  them.  Cross  had  paid  former  drafts. 
Mr.  Womble,  the  book-keeper,  knew  of  these  transactions. 
No  notice  was  sent  to  the  defendant  of  his  overdrafts.  It 
was  usual  to  send  notices  The  checks  were  charged  on  the 
books  of  the  bank  to  the  defendant.  No  deposit  was  ever 
actually  made  by  Cross  to  meet  them." 

L.  D.  Stephenson,  the  defendant:  "I  received  no  notice  of 
any  overdraft.  Mr.  Cross  employed  me  to  get  logs  for  his 
mill,  and  I  had  instructed  him  to  place  what  he  owed  me  to 
my  credit  in  the  bank,  and  also  $700  for  land,  and  ^1,000 
for  another  tract  of  land,  and  I  thought  when  I  drew  those 
drafts  that  he  (Cross)  had  placed  money  to  my  credit.  I  was 
never  notified  of  an  overdraft.  Bank  was  closed  Saturday, 
March  20,  1888.  The  book  keeper  was  instructed  to  notify 
all  persons  who  had  overdrawn.  I  had  dealt  in  same  way 
with  Mr.  Cross  to  the  amount  of  $5,000.  I  did  not  know  of 
the  insolvency  of  the  bank,  or  Cross,  or  of  Cross'  indebted- 
ness to  the  bank." 

Upon  the  evidence  of  the  defendant,  his  Honor  instructed 
the  jury  that  the  plaintiff  was  entitled  to  recover.  Verdict 
and  judgment  as  set  forth  in  the  record.  The  defendant 
excepted  to  the  charge.  From  the  judgment  the  defendant 
appealed. 

The  material  part  of  the  defendant's  answer  is  as  follows: 

Defence  set  forth  in  answer — 

2.  He  admits  giving  checks  on  said  bank  for  the  amounts 
set  out  in  the  complaint,  but  denies  that  he  owes  anything 
on  that  account,  and  avers  the  facts  connected  therewith  to 
be  as  follows:  C.  E.  Cross,  president  of  said  bank,  being 
indebted  to  this  defendant,  requested  him  to  give  checks  on 
said  bank  to  the  amount  of  his  claim,  and  that  the  bank 
would  pay  the  same.  This  defendant  had,  prior  to  this, 
dealt  in  a  similar  way  with  C.  E.  Cross,  president  of  said 
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bank,  to  the  amount  of  many  hundred  dollars,  and  the  bank 
paid  the  checks  of  this  defendant  without  his  putting  any 
money  to  his  credit. 

3.  Not  only  the  president,  but  the  other  oflScers  of  said 
bank,  knew,  when  they  paid  the  checks  set  out  in  the  com- 
plaint, that  the  money  was  paid  on  account  of  the  indebted- 
ness of  C.  E.  Cross,  president  of  said  bank,  to  this  defendant, 
and  was  not  intended  to  be  charged  to  this  defendant,  the 
same  being  paid  by  said  bank  on  the  account  of  C.  E.  Cross, 
president  of  said  bank,  and  intended  to  be  a  charge  against 
him  only. 

4.  The  president  of  said  bank  was,  at  the  time  said  checks 
were  drawn  and  paid,  indebted  to  this  defendant  to  an 
amount  much  in  excess  of  the  checks  drawn  as  above,  which 
said  bank  agreed  to  pay,  and  is  claimed  as  an  offset  to  plain- 
tiff's demand. 

The  Court  gave  judgment  as  follows: 

"  Hereupon  it  is  adjudged  that  the  plaintiff  recover  against 
the  defendant  the  sum  of  two  hundred  and  seventy-three 
dollars  and  forty-two  cents,  with  interest  on  $273.42  thereof 
from  the  13th  day  of  March,  1888,  until  paid,  together  with 
costs  and  disbursements." 

Mr.  C,  M.  Busbee,  for  plaintiff. 

Messrs.  W.  H.  Pace  and  J.  N.  Holding^  for  defendant. 

Merrimon,  C.  J. — after  stating  the  case:  The  issue  ten- 
dered by  the  defendant  did  not  embrace  the  whole  matter 
of  fact  at  issue — that  submitted  by  the  Court  did,  and  was 
sufficient. 

In  the  absence  of  special  authority  for  such  purpose, 
neither  its  president  nor  its  cashier,  nor  these  ofiRcers  acting 
conjointly,  had  authority  or  right  to  appropriate  and  devote 
any  part  of  the  funds  of  the  bank  of  which  the  plaintiff  is 
receiver,  to  the  payment  of  such  president's  personal  debt 
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due  to  the  defendaut.  Such  authority,  ordinarily,  was 
beyond  the  scope  of  the  purpose  and  duties  of  such  officers. 
No  doubt  the  directors — the  governing  authority  of  the 
bank — might  allow  them  to  exercise  such  power,  or  they 
might  ratify  such  transaction,  but  it  must  in  some  way  suflS- 
ciently  appear  that  they  did.  Gt.  on  Bk.,  §  143,  et  seq.;  id,, 
§  171,  €t  seq. 

The  defendant  had  no  deposit  in  the  bank,  nor  did  it  owe 
him  anything,  nor  was  it  in  any  way  bound  to  recognize  and 
pay  his  checks  or  orders  on  it  for  money.  It  did,  however, 
pay  them,  to  his  use  and  benefit.  He  thus  obtained  money 
from  it  bv  the  unauthorized  and  fraudulent  acts  of  its  oflBcers. 
Cross  had  no  right  or  authority  to  tell  the  defendant  that 
the  bank  would  pay  his  checks.  This  the  defendant  ought 
to  have  known.  It  was  his  duty  to  himself  and  to  the  bank 
to  see  that  such  permission  to  draw  upon  it  was  authorized. 

It  was  his  misfortune  that  he  dealt  with  and  confided  in 
its  faithless  officer,  and  not  with  and  in  it.  The  mere  fact 
that  he  had  drawn  checks  that  had  been  paid  before,  under 
like  circumstances,  was  no  excuse  or  justification  for  draw- 
ing those  in  question,  certainly  in  the  absence  of  knowledge 
of  such  transactions  on  the  part  of  the  directors  of  the  bank. 
If  the  latter  connived  at,  or,  by  implication,  or  otherwise, 
sanctioned  such  payment  of  the  checks  of  the  defendant,  he 
should  have  proven  the  fact. 

The  checks  were  not  properly  "overdrafts" — the  defend- 
ant did  not  have  any  deposit  or  credit  upon  which  to  over- 
draw. He  got  and  had  benefit  of  the  bank's  money  in  a  way 
not  authorized  or  intended  by  it,  and  very  certainly  it  can 
recover  that  money,  by  proper  action,  as  the  present  one  is. 
Morse  on  Banking,  §360;  Bolles  on  Bk.  and  Dep.,  358; 
Franklin  Bank  v.  Byram,  39  Me.,  489. 

AflBrmed. 
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JOHN  RAY,  Jr.,  v.  DAVID  STEWART. 

Grants — Great  Seal  of  State — Regihtration — The  Code. 

The  certificate  of  the  Clerk  of  the  Court,  required  by  TJie  Code  as  a  pre- 
requisite to  the  registration  of  instruments  of  writing  named 
therein,  is  not  essential  to  the  validity  of  the  registration  of  a  gran^^ 
the  great  seal  of  the  State  is  sufficient  authority  for  such  registra- 
tion. 

This  was  an  action  for  the  possession  of  land,  tried  at 
the  November  Term,  1889,  of  the  Superior  Court  of  Harxett 
County,  before  ArmfielJy  J. 

The  complaint  was  in  the  usual  form.  The  answer  was  a 
general  denial  of  its  allegations. 

"  As  evidence  of  his  title,  the  plaintiff  offered  a  grant  in 
usual  form  for  the  locus  in  quo  from  ihe  State  to  Jacob  Holder, 
under  whom  the  plaintiff  claims,  dated  28th  December,  1852. 
Said  grant  was  registered  in  Register's  office  of  Harnett 
County  in  1856,  in  which  county  the  land  lies,  without  pro- 
bate, but  simply  on  the  exhibition  of  the  grant  to  the  Register. 
The  defendant  objected  to  its  introduction  as  evidence,  for 
the  reason  that  its  execution  was  not  proven,  and  it  had  not 
been  probated,  and  its  registration  had  not  been  directed  by 
any  Court  or  oflBcer.  Its  introduction  was  permitted,  and 
the  defendant  excepted.  The  plaintiff's  recovery  depended 
upon  the  validity  of  said  grant,  and  the  use  of  it  in  evidence. 

*'  There  was  judgment  for  the  plaintiff.  Motion  for  new 
trial  overruled.     Appeal  to  the  Supreme  Court." 

Mr.  R.  P.  Buxton,  for  plaintiff. 

Messrs.  W.  E.  Murchison,  F.  P.  Jones  and  D.  H.  McLean,  for 
defendant. 

Avery,  J.— after  stating  the  facts:  The  Code,  §§  2779  and 
3328,  provides  that  grants  shall  be  authenticated  by  aflBxing 
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to  them  the  seal  of  State,  while  under  section  2781,  if  the 
Secretary  of  Stateshall  certify  that  a  grant  was  fairly  obtained, 
the  seal  of  State  may  be  again  attached  to  it,  by  order  of  the 
Governor,  when  that  originally  annexed  has  been  destroyed. 

Authentication  of  a  writing,  in  its  ordinary  legal  mean- 
ing, is  attaching  to  it  some  certificate  or  evidence  of  its  genu- 
ineness, that  will  make  it  admissible  in  evidence,  as  being 
what  it  purports  to  be,  without  proof  by  witnesses  Bouvier 
Law  Die;  Burrill  L.  Dii\  At  common  law,  public  docu- 
ments or  records  that  could  not  be  removed,  might  be  authen- 
ticated in  one  of  two  modes—  either  by  certificate  of  the  officer 
having  the  custody  of  the  record  or  document,  or  by  an 
exemplified  copy  attested  by  the  great  seal  of  State.  1  Green- 
leaf  Ev.,  §§  501  to  507.  Our  Courts  take  judicial  notice  of 
the  great  seals  of  all  governments  that  are  recognized  by 
our  own  government,  and  admit,  as  genuine,  copies  of  foreign 
records  or  laws  authenticated  by  them.  U.  S.  v.  Amfdy^  11 
Wheaton,  392;  V.  S.  v.  Johns,  4  Dall.,  412;  Stale  v.  Carr,  5 
N.  H.,  367.  So  that,  under  the  principles  of  the  common 
law,  in  the  absence  of  any  statutory  requirements,  an  original 
grant,  or  copy  from  the  office  of  the  Secretary  of  State,  veri- 
fied by  the  great  seal  of  the  State,  would  have  borne  internal 
evidence  of  genuineness  sufficient  to  satisfy  any  Court  in 
this  or  any  other  State  of  the  Union.  Claike  v.  Diggs,  6  Ired., 
159:   Candler  v.  Langnfordy  4  Dev.  &  Bat ,  18. 

But  The  Code  (§  2779)  requires  that  all  grants  shall  be  reg- 
istered, in  the  county  where  the  land  lies,  within  two  years 
after  they  shall  be  issued,  and  allows  any  person  interested 
to  cause  a  certified  copy  from  the  Secretary  of  State  to  be 
registered  in  such  county,  with  the  same  effect  as  if  it  had 
been  the  original.  The  time  was  extended  by  successive 
Legislatures,  so  that  the  limit  of  two  years  for  recording 
them  does  not  aff*ect  this  case. 

The  defendant  contends  that,  though  the  registry  on  a 
duly  certified  copy  of  the  record  of  any  deed  or  other  instru- 


474  IN  THE  SUPREME  COURT. 

Ray  v.  Stewart. 

ment  required  or  allowed  to  be  registered,  may,  under  the 
provisions  of  The  Code,  §  1251,  be  given  in  evidence  in  any 
.  Court  of  the  State,  a  copy  of  a  grant  is  not  properly  proven 
and  is  not  such  a  document  as  the  law  allows  to  be  recorded 
by  the  Register  of  Deeds,  until  the  Clerk  of  the  Superior 
Court  of  the  county  where  the  land  lies  shall  adjudge  the 
certificate  to  be  in  due  form,  admit  it  to  probate  and  order 
it  to  be  registered  in  accordance  with  the  provisions  of  The 
Code,  §  1246,  and  that,  not  being  duly  registered,  a  copy  is 
not  "good  and  available  in  law,"  under  the  construction 
given  to  The  Code,  §  1245,  as  assumed  by  ch.  147,  Laws  of 
1885. 

We  do  not  think  that  our  statutes  are  fairly  susceptible  of 
the  interpretation  that  the  Clerk  of  the  Superior  Court  of  a 
county,  whose  seal  cannot  be  recognized  beyond  the  limits 
of  the  State,  must  adjudge  that  the  patent  of  the  sover- 
eign State,  attested  in  the  manner  prescribed  by  law,  is 
certified  in  due  form,  and  order  it  to  be  registered,  before 
the  Register  can  be  satisfied  of  its  genuineness  and  enter  it 
in  his  record  of  deeds.  When  we  analyse  §1246  of  Tfie 
Code,  with  its  ten  sub-sections,  it  becomes  very  apparent  that 
it  was  not  intended  to  apply  to  grants.  The  State  of  North 
Carolina,  being  the  grantor, "  does  not  reside  in  any  county  in 
the  State,  nor  outside  of  the  State,  but  within  the  United 
States,  nor  outside  of  the  United  States,"  and,  therefore,  a  grant 
cannot  be  admitted  to  probate  under  the  mode  of  proving  pre- 
scribed in  either  of  the  first  four  sections.  Sub-sections  five 
and  six  relate  to  cases  where  one  of  the  grantors  is  a  feme 
covert;  sub-section  seven  prescribes  a  form  of  certificate,  while 
the  remaining  three  point  out  the  manner  of  proving  instru- 
ments where  the  maker,  or  witnesses,  or  both,  are  dead,  or 
non-residents  of  the  State.  Section  2,  ch.  147,  Laws  of  1885, 
provides,  "  that  all  deeds,  contracts  or  leases,  before  registra- 
tion, except  those  mentioned  in  §  2  hereof,  shall  be  acknowl- 
edged by  the  grantor,  lessor,  or  the  person  executing  the 
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same,  or  their  signatures  proven  on  oath  by  one  or  more 
witnesses  in  the  manner  prescribed  by  law,  and  all  deeds 
so  executed  shall  be  valid  and  pass  title  and  estates  with- 
out livery  of  seizin,  attornment,  or  other  ceremony  what- 
ever." If  grants  from  the  State  are  comprehended  under 
the  general  description  of  "deeds,  contracts  or  leases"  (which 
we  are  not  prepared  to  admit),  the  requirement  that  the 
proof  should  be  made  by  acknowledgment  of  the  grantor, 
or  on  oath  by  one  or  more  witnesses,  cannot  be  construed 
to  confer  on  Clerks  of  the  Superior  Court  the  power  to 
pass  upon  a  patent,  signed  by  the  Governor,  counter-signed 
by  the  Secretary  of  State,  and  authenticated  by  the  great  seal 
of  State,  and  declare  that  it  is,  or  is  not,  in  due  form  for  reg- ' 
istration.  As  the  sovereignty  of  the  State  is  in  its  citizens, 
and  its  officers  are  not  authorized  by  law  to  make  any 
acknowledgment  other  than  that  embodied  in  the  grant 
itself,  and  as  the  form  of  grant  is  prescribed  in  §2779  of 
The  Code,  without  witnesses,  it  is  as  clearly  impossible  to 
subject  them  practically  to  the  stringent  provisions  of  the 
Act  of  1885  as  to  find  a  clause  or  sub-section  of  §  1246  of  The 
Code  applicable  to  them. 

We  think,  therefore,  that  there  is  no  statutory  require- 
ments that  further  authentication  than  the  affixing  of  the 
great  seal  of  State  to  a  grant,  in  the  form  prescribed  by 
statute,  must  be  made  to  authorize  a  Register  of  Deeds  to 
enter  it  on  his  records,  and  we  would  hesitate  to  construe 
our  laws  as  inaugurating  a  change  so  radical,  if  not  unrea- 
sonable. 

Affirmed. 
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CLEMENT  DOWD  et  al.  v.  C.  T.  WATSON. 

PreBumptlon  of  Death — Hearsay  Evidence — Seven  Years. 

1.  The  presumption  of  death  arises  from  the  absence  of  a  person  for 

seven  years  without  being  heard  from. 

2.  It  is  error  to  exclude  from  the  jury,  in  an  issue  upon  the  death  of  a 

person,  evidence  of  information  that  he  was  alive,  merely  because 
it  is  hearsay  testimony. 

This  was  a  civil  action,  tried  at  tl)e  February  Term, 
1890,  of  Craven  Superior  Court,  before  BoykirXy  J. 
The  fads  are  sufficiently  stated  in  opinion. 

Messrs.  II.  R.  Biyan  (by  brief)  and  IF.  W  Clarke  for 
plaintiffs. 

Mr,  C.  Manlyy  for  defendant. 

Clark,  J.:  There  was  no  direct  proof  of  death,  and  plain- 
tiffs relied  upon  the  presumption  of  death  from  absence  for 
more  than  seven  years  without  being  heard  from.  This  is 
merely  a  presumption  of  fact,  and  may  be  rebutted.  If  any 
one  had  heard  from  the  party  whose  death  is  alleged  within 
seven  years,  the  jury  should  have  been  allowed  to  consider 
evidence  of  that  fact.  "There  is  no  rule  of  law  which  con- 
fines such  intelligence  to  any  particular  class  of  persons.  It 
is  not  a  question  of  pedigree."  Flinn  v.  Coffin,  12  Allen.  133; 
Abb.  Tr.  Evidence,  76.  In  Moore  v.  Parker,  12  Ired.,  123,  it 
was  held  that  a  report  that  a  person  who  had  been  absent 
seven  years  was  alive,  which  report,  on  investigation,  proved 
to  be  unfounded,  would  not  rebut  the  presumption  of  death. 
The  decision  is  based  not  on  the  ground  that  the  report  was 
incompetent,  but  that  diligent  inquiry  had  been  made  and 
showed  it  to  be  untrue. 

The  case  on  appeal  states: 

"For  the  purpose  of  rebutting  the  presumption  of  death 
of  E.  M.  Andrews,  the  defendant  offered  evidence  to  the 
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effect  that  E.  M.  Andrews  was  a  single  man ;  that  he  had  no 
near  relation  in  Craven  County,  or  in  North  Carolina,  except 
his  aforesaid  brother;  that,  in  1867  or  1868,  he  joined  the 
United  States  Array  and  left  the  county  with  his  command. 
Defendant  and  one  Israel  Simmons  became  witnesses. 
Defendant  proposed  to  prove  by  them  *that  the  general 
report  among  his  friends  and  those  who  knew  him  before 
he  left  home  was  that  E.  M.  Andrews  was  living  and  in  the 
United  States  Army.^  Defendant  also  proposed  to  prove  by 
said  Simmons  that  he  had,  a  short  time  since,  seen  and  con- 
versed with  a  man  from  Texas,  and  that  he  was  informed  by 
him  that  E.  M.  Andrews  was  alive,  in  Texas;  that  he  had 
seen  him  there  a  short  time  before. 

**The  Court  held  that  there  was  not  sufficient  rebutting^ 
testimony  to  be  submitted  to  the  jury,  and  instructed  the 
jury  to  respond  to  the  issue  affirmatively  if  they  believed/ 
the  evidence. 

"The  Court  excluded  the  testimony  above  off»red.  To 
such  exclusion,  and  to  the  instruction  of  the  Court  to  return 
a  VI  rdict  in  favor  of  the  plaintiffs,  the  defendant  excepted." 

We  think  the  Court  erred.  The  presumption  of  death 
arises  from  the  absence  of  a  person  for  seven  years  without 
having  been  heard  from.  To  rebut  the  presumption,  it  is 
not  necessary  to  produce  the  testimony  of  persons  who  have 
seen  him,  or  to  proJuce  letters  from  him.  It  is  sufficient  to 
produce  evidence  which  shall  satisfy  the  jury  that  he  has 
been  heard  from  within  the  seven  years.  Such  evidence  is 
usually  and  almost  necessarily  "hearsay.'^^  It  may  be  that, 
if  the  evidence  here  oflered  had  been  admitted,  the  cross- 
examination  would  have  shown  it  to  have  been  mere  vague 
rumor,  and  if  so,  unworthy  of  credit;  but  if  there  was  such 
report  and  intelligence  as  to  the  absent  man  among  his 
friends  and  former  acquaintances,  as  was  offered  to  be  shown, 
the  weight  to  be  given  it  was  for  the  jury. 

Error. 
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J.  T.  GAY  V.  WILLIAM  GRANT,  Administrator. 
Rehearing  Appeals — Administration. 

1.  When  this  Court,  in  its  application  of  the  law  to  the  facts  of  a  case, 

omits  to  consider  material  facts,  and  the  interests  of  parties  are 
thereby  affected,  a  petition  to  rehear  will  be  granted,  and,  in  so 
far,  the  former  opinion  will  be  modified  and  judgment  reformed. 

2.  An  administrator  ought  not  to  be  charged  with  doubtful  notes  and 

accounts  in  the  absence  of  anything  to  show  they  could  have 
been  collected,  especially  when  they  appeared  to  be  under  the  con- 
trol of  some  of  the  plaintiffs. 

This  was  a  Petition  to  Rehear  Gay  v.  Grant,  heard  at  the 
October  Term,  1888,  of  the  Supreme  Court,  and  reported 
in  Vol.  101  N.  C,  p.  206. 

R.  B.  Peebles,  for  plaintiffs. 
T.  N.  Hilly  for  defendants. 

Davis,  J.:  This  is  a  petition  of  the  plaintiffs,  other  than 
L.  D.  Gay  and  wife,  and  R.  H.  Stancill,  to  have  the  defend- 
ant's appeal  (101  N.  C,  206)  reheard.  The  application  to 
rehear  is  granted,  so  far  as  it  relates  to  the  personal  prop- 
erty and  the  errors  assigned,  in  regard  to  the  exoneration 
of  the  defendants  from  the  payment  of  certain  bonds  or 
notes  mentioned  in  the  petition,  and  hereinafter  specified. 

Upon  a  careful  review  of  the  record,  we  are  satisfied  that 
there  was  error,  not  in  the  law  stated  as  applicable  to  the 
case,  but  in  including  within  the  rule  laid  down  items  of 
account,  wnth  reference  to  which  there  was  evidence  to  be 
considered,  other  than  the  mere  facts  that  they  were  con- 
tained in  the  inventory  filed  by  the  administrator,  and 
were  not  produced,  nor  their  absence  accounted  for,  at  the 
trial,  by  the  defendants,  who  are  the  administrators  of  the 


FEBRUARY  TERM,  1890.  479 

Gay  v.  Grant. 

sureties  to  the  bond  of  the  administrators  of  Green  Stancill 
(who  are  not  defendants,  but  plaintiffs,  in  this  action). 

The  original  record  makes  a  large  volume,  and  only  so 
much  of  it  as  was  deemed  material  was  printed,  and  the 
argument  of  counsel  and  the  attention  of  the  Court  were 
especially  directed  to  the  printed  record;  and  in  {Hassifying 
and  grouping  the  large  number  of* exceptions  and  consid- 
ering together  such  as  rested  upon  the  same  or  similar 
grounds,  the  Court  was  not  advertent  to  some  material  facts 
which  appeared  in  the  written,  and  not  in  the  printed,  record. 

Upon  an  examination  of  the  evidence  in  the  written 
record,  which  contains  the  inventory,  also  the  long  exhibits, 
it  will  be  seen  that  the  Court  erred,  in  fact,  in  supposing 
that  the  items  mentioned  (herein  w^ere  included  in  the 
long  list  of  claims  reported  as  **  bonds  due  the  estate  of 
Green  Stancill,  deceased,  not  collected,  the  parties  being 
insolvent."  It  will  be  found,  upon  an  examination  of  the 
accounts  rendered  by  the  administrators  themselves,  as  con- 
tained in  these  exhibits,  that  not  only  were  these  items  not 
embraced  in  the  list  reported  as  insolvent  and  not  collected, 
but  the  claims  against  Britton  Edwards,  A.  R.  Deloatch  and 
Jesse  Deloatch,  Israel  Parker  and  J.  Smith,  R.  Moore  and 
T.  H.  Long  were  collected ;  and  it  also  appears  that  consid- 
erable sums  were  collected  by  the  administrators  of  Wiley 
Edwards,  N.  Pruden,  Jethro  Taylor,  W.  P.  Vick,E.  C.  Davis, 
and,  J.  B.  Pruden.  There  was  also  evidence  before  the 
referee  as  to  the  condition  of  the  other  debtors,  to  be  con- 
sidered  by  him,  other  than  the  inventory  and  non-produc- 
tion of  the  bonds,  except  as  to  the  items  numbered  sixty 
and  sixty-one.  As  to  these, the  finding  of  fact  was:  "  Has  been 
insolvent  since  the  administrators  qualified;  bond  inven- 
toried without  any  designation ;  bond  has  not  been  produced, 
nor  its  absence  accounted  for."  We  do  not  find  any  evi- 
dence with  regard  to  these  items  (Nos.  60  and  61)  to  take 
them  out  of  the  opinion  that,  "under  the  circumstances  of 
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the  case  before  us,  it  would  be  unjust  to  apply  this  rule  (the 
general  rule  that  would  devolve  upon  the  administrator  and 
his  sureties  the  burden  of  showing  that  the  bonds  could  not 
have  been,  by  due  dilligence,  collected)  to  the  defendants, 
who  are  the  administrators  of  the  sureties  on  the  adminis- 
tration bond,  and  though  the  estates  of  their  intestates  are 
liable  for  any  default  of  the  principal  obligors,  they  ought 
not,  in  a  case  like  this,  to  have  thrown  upon  them  the  bur- 
den of  accounting  for  the  absence  of  bonds,  which  have 
been,  or  ought  to  have  been,  under  the  control  of  one  of 
the  plaintiffs  and  of  the  intestate  of  another,"  and  it  being 
found  as  a  fact  that  the  maker  of  the  bonds  has  been  insol- 
vent ever  since  the  administrators  qualified,  the  defendants 
ought  not  to  be  charged  with  them,  in  the  absence  of  any- 
thing to  show  that  they  were,  or  might  have  been,  collected. 

The  former  opinion  will  be  reversed,  so  far  as  it  relates  to 
the  defendants'  exceptions  to  the  ruling  of  the  Court  below, 
charging  them  with  the  following  bonds:  No.  49,  Britton 
Edwards,  $99.18;  No  50,  A.  R.  Deloatch,  $24.65;  No.  51,  A. 
R.  and  Jesse  Deloatch,  $249.73;  No.  52,  T.  H.  Long  and  W. 
J.  Moody,  $119.70;  No.  G2,  N.  Pruden  and  H.  Pruden,  $97.16; 
No.  ()3,  Green  Gay  et  ai,  $200 ;  No.  64,  J.  Parker  and  J. 
Smith,  $150;  No.  65,  Jethro  Taylor,  $27.07;  No.  66,  Riddick 
Pope,  $4.37;  No.  67,  W.  H.  Faison,  $534.15;  No.  68,  Wiley 
Edwards  and  Sarah  Edwards,  $344.91 ;  No.  69,  W.  P.  Vick, 
$381.44;  No.  71,  Richard  Moore,  $5.41 ;  No.  72,  J.  B.  Pruden 
and  R.  Pope,  $67.86;  No.  86,  John  T.  Branch  and  B.  W. 
Goodwin,  $535.43;  No.  98,  E.  C.  Davis,  $14.53;  No.  102,  N. 
Pruden,  $31.86;  No.  103,  E.  C.  Davis,  $10.12;  No.  104,E.C. 
Davis,  $80.27 ;  No.  105,  E.  C.  Davis,  $67.23. 

The  foregoing  items,  with  interest  added,  will  be  retained 
in  the  account  as  originally  reported  by  the  referee,  and  the 
defendants  charged  with  th(m.  John  T.  Branch  (No.  86)  is 
not  to  be  mistaken  for  James  F.  Branch  (No.  89),  written 
"J.  T.  Branch"  on  page  214  of  the  case  reported  in  101 
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N.  C.    The  original  opinion  will  be  reformed  in  the  partic- 
ulars specified  in  this. 

Pttition  grantedy  and  former  opinion  reformed. 

In  the  same  case,  upon  petition  before  Supreme  Court  to 
rehear  the  plaintiff's  appeal — 

Mebrimon,  C.  J. :  This  is  an  application  to  rehear  the 
plaintifiFs'  appeal  in  Gay  v.  Grants  101  N.  C,  218,  decided  at 
September  Term,  1888.  That  appeal  was  well  and  elab- 
orately argued  on  both  sides.  The  Court  clearly  understood 
and  comprehended  the  assignments  of  error,  and  gave  them 
much  careful  and  patient  consideration.  It  examined  with 
scrutiny  the  statutes  and  authorities  cited  on  the  argument, 
and  others  not  so  cited.  It  does  not  at  all  appear  that  any 
material  matter,  point  or  authority  was  overlooked  by  inad- 
vertence or  otherwise.  No  direct  authority  has  been  brought 
to  the  attention  of  the  Court  that  it  failed  to  see  and  con- 
sider. There  has  simply  been  a  re  argument.  The  case  was 
fully  heard  and  considered  in  all  respects.  So  that,  sub- 
stantially, in  view  of  the  very  same  considerations,  authori- 
ties and  arguments,  the  Court  is  called  upon  to  reverse  its 
decision,  made  with  care  and  deliberation.  It  is  well  settled, 
upon  reason  and  authority,  that  it  will  not,  and  ought  not, 
to  do  so.  Watson  v.  Dodd,  72  N.  C,  240;  Haywood  v.  DaveSy 
81  N.  C,  8;  Deverevx  v.  DevereuXy  ibid,  12;  Lewis  v.  Rountree, 
ibidy  20;  Lockhart  v.  Bell,  90  N.  C,  499;  Hannon  v.  Grizzard, 
99  N.  C,  161.  For  the  reasons  stated  in  the  opinion  of  the 
Court  in  the  appeal  mentioned  and  referred  to,  and  others 
that  might,  but  need  not,  be  stated  here,  the  judgment  therein 
must  remain  undisturbed. 

The  petition,  as  to  that  appeal,  must  be  dismissed.  It  is 
so  ordered. 

105—31 
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AMOS  HAYS  et  al.  v.  H.  C.  DAVIS  et  al. 
Willf  Construction  of — Partition, 

Where  a  testator  devised  certain  real  estate  to  his  wife  for  life  or  widow- 
hood, and,  after  her  death,  to  his  three  daughters,  naming  them, 
'*  as  long  as  they  wish  to  keep  house  together,"  providing  for  sale 
and  division  among  *'hid  children  and  their  heirs,"  if  they  (his 
daughters)  ''should  marry  or  wish  to  quit  keeping  house,'' and 
one  of  the  daughters,  the  others  being  dead,  was  still  keeping 
house  on  the  land:  Heldy  the  land  was  not  subject,  during  her 
life,  to  partition  among  the  heirs. 

This  was  a  civil  action,  tried  before  Armfield,  J.,  at  the 
September  Term,  1889,  of  Wilson  Superior  Court. 

There  was  a  petition  to  sell  lands,  and  the  cause  was  referred 
to  find  the  facts,  which  are,  that  Elisha  Davis  died  iu  1865, 
leaving  a  last  will  and  testament,  by  which  the  land  in  con- 
troversy was  devised  to  his  widow  for  life  or  widowhood, 
and  she  remained  in  possession  to  her  deaih  in  1887.  The 
devisees,  who  took  after  the  death  of  their  mother,  were 
Pully,  Sarah  and  Elizabeth,  the  last  of  whom  died  before 
the  widow  (her  mother).  The  other  two  continued  to  live 
together  until  the  death  of  Polly  in  1888,  who  devised  to 
plaintiffs.  Sarah  is  still  unmarried,  and  lives  and  "keeps 
house"  on  the  land,  and  has  done  so  since  the  death  of  her 
sisters. 

The  material  parts  of  the  will  are: 

"Jifem. — I  give  and  devise  to  my  beloved  wife  all  my  tract 
of  land  whereon  I  now  live,  during  her  natural  life-time  or 
widowhood.  *  *  *  And  if  they  should  remain  single  until 
the  death  of  their  mother,  and  wish  to  continue  to  keep  house 
together,  it  is  my  desire  that  the  land  and  all  the  farming  tools 
may  remain  with  them  as  long  as  they  may  wish  to  keep 
house  together;  and  if  they  should  marry,  or  when  they  wish 
to  quit  keeping  house,  it  is  my  request  that  the  land,  and  all 
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the  property  that  I  have  not  given  away  in  legacies,  may  be 
sold  and  equally  divided  between  all  my  children  and  their 
heirs  forever." 

Messrs.  W.  C,  Munroe  and  S,  A.  Woodard  (by  brief),  for 
plaintiff. 

Messrs.  W.  R.  Allen,  C.  B.  Aycock  and  F.  A.  Woodard  (by 
brief),  for  defendant. 

Clark,  J.:  The  evident  intent  of  the  testator  was  to  pro- 
vide a  home  for  his  wife  during  her  life  or  widowhood,  and 
then  a  home  for  his  single  daughters,  as  long  as  they  should 
remain  unmarried  and  wish  to  keep  house  at  the  old  home- 
stead. The  will  provides  that,  after  the  death  of  the  mother, 
"if  they  (the  daughters)  should  marry,  or  when  they  wish 
to  quit  keeping  house,"  the  land  shall  be  sold,  &c.  It  is 
found  as  a  fact  that  Sarah  Davis,  one  of  the  daughters,  the 
other  two  being  dead,  is  unmarried,  has  continued  to  live  on 
the  land  and  keep  house  there  up  to  this  time  and  does  not 
wish  to  "quit  keeping  house."  The  contingency,  upon 
the  happening  of  which  the  testator  directed  the  land  to  be 
sold,  has  not  occurred.  The  petition,  therefore,  was  prema- 
ture, and  must  be  dismissed.  The  Court  will  not  pass  upon 
the  abstract  rights  of  the  parties  to  share  in  the  division. 
When  the  contingency  happens  upon  which  the  sale  for 
partition  is  to  be  ordered,  the  parties  entitled  may  be  differ- 
ent from  what  they  are  now,  and  will  have  a  right  to  be 
heard  for  themselves,  or  they  may  prefer  to  settle  the  matter 
otherwise  than  by  litigation. 

The  judgment  dismissing  petition  at  petitioners'  cost  is 

AflSrmed. 
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W.  P.  TAYLOR  et  al.  v.  THE  ALBEMARLE  STEAM  NAVIGATION 

COMPANY. 

Contract — Easiment — License —  The  Code — Regibiroticn — RaH- 

fication —  Corporation — Evidence. 

1.  A  contract  whereby  one  grants  to  a  company  the  right  for  ten  years 

to  land  and  to  receive  all  freights  for  a  certain  town  amounts  to 
more  than  a  license. 

2.  Taking  this  to  be  a  mere  right-of-way,  it  falls  within  the  statute 

allowing  registration  {The  Code,  §1264),  in  that  it  purports  to 
convey  an  **  interest  in  or  concerning  land." 

8.  Evidence  that  one  is  acting  as  president  of  a  company  is  corapetect 
to  show  he  was  president. 

4.  A  contract  signed  by  an  authorized  agent  may  be  ratified  by  the 

company,  and  for  this  purpose  its  acts  are  sufficient. 

5.  As  there  was  nothing  in  the  contract  to  forbid  plaintiff  having 

another  wharf,  evidence  of  this  was  inadmissible. 

6.  The  question  of  rejecting  a  letter  offered  in  evidence  is  not  reviewable 

in  this  Court  unleES  the  contents  of  the  letter  are  sent  up  with  the 
record. 

This  was  a  civil  action,  tried  at  Fall  Term,  1889,  of 
Hertford  Superior  Court,  before  Brovm^  J. 

The  defendant  company,  through  its  treasurer,  John  T. 
Hill,  on  April  13th,  1875,  entered  into  a  contract  with  W.P. 
Taylor  and  A.  J.  North cott,  the  material  parts  of  which  are 
hereinafter  set  out.  The  same  was  also  afterwards  ratified 
by  the  company.  Plaintiff  afterwards  became  the  assignee 
of  Northcott's  interest.  In  1884,  defendant  caused  a  new 
wharf  (Anderson's)  to  be  erected  about  three  hundred  yards 
below  the  one  described  in  the  contract,  and  offered  induce- 
ments for  shipments  from  it,  and  caused  their  steamers  to 
stop  there,  by  which  plaintiff  claimed  that  the  contract  was 
broken. 

The  plaintiff  covenanted  and  agreed,  for  himself,  his 
executors,  administrators  and  assigns,  "for  and  in  considera- 
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tion  of  two  bundled  dollars  per  annum,  to  give  to  the  party 
of  the  second  part  the  right  to  land  all  freight  for  Winton 
on  the  wharf  now  belonging  to  the  parties  of  the  first  part, 
and  known  as  the  "Nortbcott"  wharf,  situated  on  the  Chowan 
River  at  Winton,  North  Carolina,  and  the  exclusive  right  to 
receive  any  freight  which  the  party  of  the  second  part  may 
be  willing  to  carry  for  a  term  of  years  hereinafter  specified; 
and  the  party  of  the  second  part  covenant  and  agree  to  cause 
all  boats  owned  and  run  by  the  aforesaid  company  on  the 
Chowan  River  to  land  and  receive  all  freights  to  V;e  landed 
or  received  at  Winton  at  the  aforesaid  wharf,"  &c. 

In  consideration  of  the  above  contract,  J.  T.  Hill,  treasurer, 
covenanted  and  agreed,  under  seal,  for  himself  and  his  com- 
pany, to  cause  the  company *s  boats  to  land  at  this  wharf,  and 
that  the  agreement  should  remain  in  force  for  ten  years  from 
April  1st,  1875.  This  contract  was  duly  registered  in  the 
office  of  Register  of  Deeds  for  Hertford  County. 

Defendant  objected  to  the  introduction  of  the  registration 
book  to  prove  the  contract.  The  objection  was  overruled. 
Defendant  excented. 

The  jury  found  that  plaintiff  did  and  the  defendant  did 
not  comply  with  the  terms  of  the  contract,  and  fixed  plain- 
tiff's damages  at  $GG6.25 

The  Court  gave  judgment  accordingly,  and  defendant 
appealed. 

Defendant  asked  the  Court  to  charge,  in  substance — 

1.  Anient  cannot  bind  his  principal  by  contract  under  seal, 
unless  the  principal  gave  him  authority  under  seal. 

2.  Agent's  authority  and  acts  cannot  be  proved  by  his  own 
declarations. 

3.  Where  agent's  company  is  a  corporation,  his  author- 
ized acts  cannot,  or  will  not,  be  binding  until  ratified  by  a 
board  of  directors,  upon  full  disclosure  of  all  the  facts  and 
circumstances. 
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4.  The  burden  is  upon  plaintiff  to  show  that  the  contract 
has  been  ratified  and  he  has  performed  his  part. 

5.  If  plaintiff  erected  and  leased  an  opposition  ware- 
house, where  defendant  lost  freight,  he  is  not  entitled  to 
recover. 

6.  If  defendant  landed  and  shipped  all  freights  actually 
received  and  offered  at  plaintiff's  wharf,  he  cannot  com- 
plain. 

7.  Contract  only  applied  to  the  freights  shipped  to  and 
from  the  town  of  Winton. 

8.  Defendant  did  not  violate  contract  by  shipping  to  and 
from  Anderson  wharf. 

9.  The  plaintiff  is  not  entitled  to  recover  on  the  evidence 
in  the  case,  if  you  believe  it  all. 

10.  That  if  the  plaintiff,  by  his  acts  and  conduct,  pre- 
vents the  defendant  company  from  receiving  at  said  wharf 
any  freight  which  it  was  willing  to  carry  there,  the  plain- 
tiff has  violated  his  said  contract,  and  cannot  recover. 

Defendant  objected  to  the  introduction  of  evidence  show- 
ing that  J.  T.  Hill,  treasurer,  was  also  acting  as  superintend- 
ent of  the  company. 

Objection  overruled.     Defendant  excepted. 

Defendant  offered  to  prove  that,  after  date  of  contract, 
plaintiff  built  and  leased  another  wharf  to  a  rival  line  of 
steamboats. 

Defendant  objected.  Objection  overruled.  Defendant 
excepted. 

Defendant  offered  in  evidence  a  letter  signed  by  plaintiflF, 
which  was  rejected  by  the  Court.  Defendant's  exception 
was  overruled. 

The  Court  charged  the  jury,  in  substance,  as  follows: 

Upon  the  first  issue,  this  contract,  so  far  as  the  evidence 
discloses,  was  not  executed  by  the  defendant  at  date  thereof, 
there  being  no  evidence  that  Hill,  as  treasurer,  was  author- 
ized to  sign  and  execute  it.     Its  validity  depends  upon  its 
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ratification  and  acceptance  by  defendant.  If  the  defend- 
ant accepted  it,  acted  under  it,  and  performed  its  terms,  up 
to  November  1, 1884,  with  full  knowledge  of  its  import,  then 
it  is  a  ratification,  and  the  jury  should  answer  the  first  issue 
Yes. 

As  to  second  issue,  this  contract  requires  defendant  to 
cause  all  its  boats  on  the  Chowan  to  land  and  receive  all 
freights  for  the  towm  of  Winton  at  plaintiff's  wharf,  in  order 
that  plaintiff  might  get  the  benefit  of  the  agreement  and 
receive  wharfage. 

There  is  nothing  in  the  contract  which  prohibits  the 
defendant  from  landing  its  vessels  at  a  wharf  outside  the 
town  of  Winton,  and  nothing  which  would  prevent  defend- 
ant from  landing  or  receiving  such  freights  as  were  tendered 
at  such  wharf  by  the  voluntary  act  of  the  shipper ;  and  if 
defendant,  fairly  and  in  good  faith,  did  no  more  than  this, 
that  would  not  be  a  violation  of  its  ageement,  and  you 
should  answer  the  second  issue  Yes. 

But  if  defendant,  while  undertaking  to  perform  its  agree- 
ment with  plaintiff,  by  stopping  its  vessels  at  plaintiff's 
wharf,  had  the  Anderson  wharf  built,  and  solicited  and  pro- 
cured the  merchants  and  shippers  of  Winton  to  deliver 
freights  there  instead  of,  as  before,  at  plaintiff's  wharf,  and 
if  its  purpose  in  establishing  the  Anderson  wharf  was  solely 
to  draw  freight  from  plaintiff's  wharf,  as  testified  to  by 
Superintendent  Bogart,  and  thus,  by  defendant's  efforts,  such 
freights  and  busidess  were  withdrawn  from  plaintiff's  wharf 
before  the  expiration  of  the  agreement,  by  the  instigation 
of  the  defendant's  agent,  it  would  be  a  violation  of  the 
agreement,  and  the  defendant  would  not  have  performed  its 
contract,  and  you  should  answer  the  second  issue  No. 

Mr.  W,  Z>.  Prudeay  for  plaintiff. 

Messrs,  Winbome  &  Bro,  (by  brief),  for  defendant. 
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Shepherd,  J. :  1.  The  defendant  objected  to  the  intro- 
duction of  the  registry  of  the  paper- writing,  because  it  was 
not  such  an  instrument  as  is  required  and  allowed  to  be 
registered.  It  is  contended  that,  at  most,  it  was  but  "a 
license  or  easement  to  deposit  and  receive  freights  on  the 
wharf"  of  the  plaintiff. 

We  are  of  the  opinion  that  the  writing  is  within  The  Code, 
§  1264,  in  that  it  purports  to  convey  an  "interest  in  or  con- 
cerning land."  It  amounts  to  more  than  a  mere  license,  for 
it  grants  to  the  defendant  a  right  to  land  all  freights  for 
Winton  on  the  plaintiffs'  wharf  for  the  period  of  ten  years, 
and  confers  an  exclusive  right  to  receive  any  freight  on  said 
wharf  which  the  defendant  may  be  willing  to  transport. 
Taking  this  to  be  the  grant  of  a  mere  right-of-way,  it  falls 
within  the  words  of  the  statute,  for  a  right-of-way  is  an  incor- 
poreal hereditament,  "  which  is  a  right  issuing  out  of  a  thing 
corporate  (whether  real  or  personal),  or  concerning^  or  annexed 
to,  or  exercisable  within  the  same."     2  Blackstone,  21. 

2.  The  objection  to  the  testimony  of  W.  P.  Taylor  that  J. 
T.  Hill,  who  executed  the  writing,  was  at  that  time  acting 
as  the  superintendent  of  the  defendant  company,  is  without 
merit. 

It  was  competent  to  show  this  fact,  and,  even  if  it  were 
not  admissible,  the  defendant  could  not  have  been  preju- 
diced, as  his  Honor  expressly  told  the  jury  that  there  was 
no  testimony  tending  to  show  that  Hill  was  authorized  to 
execute  the  writing,  and  that  its  validity  depended  upon  its 
ratification  by  the  defendant. 

3.  The  defendant  offered  to  prove  that  the  plaintiff  built 
and  leased  another  wharf  to  an  opposition  line. 

This  was  very  properly  rejected,  as  there  is  nothing  in  the 
contract  which  prevented  the  plaintifif  from  so  doing.  We 
will  add  that  the  instructions  of  the  Court  upon  this  alleged 
breach  of  contract  on  the  part  of  the  plaintifiF  were  fully  as 
liberal  as  the  defendant  was  entitled  to. 
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4.  The  defendant  offered  in  evidence  a  letter  signed 
by  one  of  the  plaintiffs.  It  was  rejected  by  the  Court,  and 
the  defendant  excepted.  No  such  letter  appears  in  the  record, 
and  as  it  was  the  duty  of  the  appellant  to  have  had  it  brought 
up,  and,  we  are  ignorant  of  its  contents,  the  exception  must 
be  overruled. 

5.  The  first,  second,  third  and  fourth  prayers  for  instruc- 
tion were  substantially  given  by  the  Court.  It  was  not  neces- 
sary to  show  a  formal  ratification  of  the  contract  by  the  Board 
of  Directors.  It  was  sufficient,  as  the  Court  charged,  if  the 
defendant  "accepted  it,  acted  under  it,  and  performed  its 
terms  *  *  *  with  full  knowledge  of  its  'import."  This 
instruction  was  clearly  sustained  by  the  testimony  of  J.  H. 
Bogart,  the  superintendent  of  the  defendant,  who  stated  that 
the  defendant  "had  used  the  plaintiff's  wharf  since  the  date 
of  the  agreement,  and  acted  under  it." 

6.  The  sixth,  seventh,  eighth  and  ninth  prayers  for  instruc- 
tion are  founded  upon  an  erroneous  construction  of  the 
contract.  The  defendant  agreed  that  it  would  land  all  of  its 
boats  touching  at  Winton  at  the  plaintiff's  wharf,  in  consid- 
eration of  the  exclusive  privileges  granted,  and  the  plain- 
tiff was  to  receive  a  certain  rate  of  wharfage  on  all  of  the 
freight  landed  and  received  for  shipment.  It  is  very  clear 
that  if  the  defendant  erected  another  wharf  near  the  town 
of  Winton,  for  the  sole  purpose  of  "drawing  freight  from 
the  plaintiff's  wharf,  as  testified  to  by  Superintendent  Bogart, 
and  thus,  by  defendant's  efforts,  such  freights  and  business 
were  withdrawn  from  the  plaintiff's  wharf  before  the  expira- 
tion of  the  agreement,  by  the  instigation  of  the  defendant's 
agents,  it  would  be  a  violation  of  the  agreement."  Such 
was  the  charge  of  the  Court  upon  this  question,  and  we 
think  that  it  was  a  correct  interpretation  of  the  contract. 
Upon  a  perusal  of  the  whole  charge,  we  are  unable  to  discover 
any  error  of  which  the  defendant  can  justly  complain. 
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7.  The  third  assignment  of  error  in  the  charge  is  too  gen- 
eral, and  cannot  be  considered  by  this  Court.     McKinnm  v. 

Morriaoriy  104  N.  C. 

Affirmed. 


A.  J.  BOST  V.  L.  C.  LASSITER  et  al. 

Ivjanction — Lien — AcHcn  to  Enforce — Judgment  Creditor. 

In  April,  1886.  the  plaintiff  recovered  and  had  docketed  a  judgment 
against  P.,  who,  prior  to  that  date,  had  entered  into  a  contract 
with  S.  for  the  purchase  of  certain  lands,  and  had  paid  a  portion 
of  the  purchase- money.  In  1889,  S..  without  the  knowledge  of 
plaintiff,  recovered  judgment  against  P.  for  balance  of  purchase- 
money,  and  a  decree  to  sell  the  land  if  the  judgment  was  not  paid 
by  a  certain  day,  and  was  proceeding  to  sell  the  land  under  the 
decree  when  the  plaintiff  brought  an  action  to  declare  and 
enforce  his  lien,  and  for  an  injunction  against  sale  pending  that 
suit:  Held — 

1.  That  the  plaintiff  *8  action  was  properly  brought,  and  that  he  could 

not  have  asserted  his  equity  in  the  action  betwe^  S.  and  P. 

2.  That,  under  the  circumstances,  an  injunction  to  the  hearing  was 

proper,  particularly  as  the  complaint  alleged,  and  there  was  some 
evidence  to  prove,  that  the  judgment  for  the  balance  of  the  pur- 
chase-money was  collusive. 

3.  That  the  fact  that  plaintiff 's  debt  had  other  securities,  did  not  pre- 

vent him  from  asserting  his  lien  on  the  land. 

This  was  a  civil  action,  pending  in  Cabarrus  County, 
heard  upon  application  for  injunction,  before  Shipp^  /.,  at 
Chambers,  February  18,  1890. 

The  plaintiff  alleges,  in  substance,  that  since  April,  1886, 
he  has  had  a  docketed  judgment  in  the  Superior  Court  of 
the  county  of  Cabarrus,  against  the  defendant  C.  A.  Pitts 
and  two  other  persons,  his  sureties  therein  for  $1,500,  interest 
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and  costs;  that  before  that  time,  in  1874,  Sally  Pitts,  the 
mother  of  the  said  C.  A.  Pitts,  purchased  two  tracts  of  land, 
specified,  situate  in  said  county,  at  a  judicial  sale,  and  after- 
wards, a  proper  deed  therefor  was  executed  to  her  on  the 
26th  of  April,  1876;  that  the  said  C.  A.  Pitts  paid  the  pur- 
chase-money for  the  said  land,  and,  on  the  27th  of  April, 
1876,  the  said  Sally  executed  to  him  a  paper-writing  in 
respect  to  and  concerning  the  same,  whereof  the  following 
is  a  copy : 

"This  writing  witnesseth,  that  whereas,  my  son,  Caleb  A. 
Pitts,  has  advanced  to  me  large  sums  of  money  to  enable 
me  to  secure  the  lands  whereon  I  now  live,  in  Cabarrus 
County,  N.  C,  and  has,  in  fact,  advanced  and  paid  all  the 
cash  actually  paid  thereon;  and  whereas,  my  said  son  has 
also  offered  me  a  home  and  support  with  him  during  my 
life— 

Now,  therefore,  in  consideration  of  the  premises  and  the 
sum.  of  one  dollar  to  me  paid,  I  hereby  bargain  and  sell, 
convey  and  confirm  unto  said  Caleb  A.  Pitts,  his  heirs  and 
assigns,  all  of  my  interest,  right  and  title  in  and  to  said 
lands,  consisting  of  two  separate  interests  or  tracts  as  bid 
off  by  me  at  the  sale  of  the  administrator  of  my  deceased 
husband,  Moses  Pitts;  and  I  hereby  authorize  the  proper 
officer  or  person  to  make  the  deeds  for  said  lands  directly  to 
said  Caleb  A.  Pitts,  on  the  payment  of  the  balance  of  the 
purchase-money — 

To  have  and  to  hold,  with  the  appurtenances,  to  him,  his 

heirs  and  assigns  forever,  and  with  all  rights  of  action  and 

of  warranty,  and  to  this  deed  I  bind  myself,  my  heirs  and 

assigns.    My  hand  and  seal  this  the  27th  day  of  April,  1876. 

SALLY  PITTS.     [Seal.] 
Test:  James  Linker" 

The  plaintiff  further  alleges: 
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"8.  That  on  the  2d  September,  1887,  the  said  Sally  Pitts 
caused  a  summons  to  be  issued  from  the  Superior  Court  of 
Cabarrus  County  in  her  favor,  as  plaintiff,  and  against  the 
defendant  C.  A.  Pitts,  returnable  at  Fall  Term,  1887,  but 
that  no  complaint  was  filed  until  Spring  Term,  1889,  when 
a  complaint  was  filed  in  tlie  name  of  Mrs.  L.  C.  Lissiter, 
executrix  of  Sally  Pitts,  deceased,  L.  C.  Lassiter  and  Mary 
E.  Pitts,  plaintiffs,  and  Hgainst  the  defendant  C.  A.  Pitts, 
alleging,  in  substance,  that  the  said  Gibson  had  executed 
the  deed  heretofore  mentioned  to  the  said  Sally  Pitts,  and 
that,  shortly  after  her  purchase,  said  Sully  Pitts  contracted 
with  her  son,  C.  A.  Pitts,  to  sell  him  the  two  tracts  of  land 
mentioned,  and  that  said  C.  A.  Pitts  had  paid  all  the  pur- 
chase-money except  the  sum  of  eight  hundred  dollars,  which 
sum,  with  interest  at  eight  per  cent,  from  March  1, 1887,  was 
due  from  the  said  Pitts;  that  no  deed  had  been  executed  bv 
the  said  Sally  to  the  said  C.  A.  Pitis;  that  said  Sally  was 
dead,  leaving  a  will  which  had  been  duly  probated,  appoint- 
ing the  said  L.  C.  Lassiter  executrix,  and  devising. and 
bequeathing  all  her  properly  and  estate  to  the  said  L  C. 
Lassiter  and  Mary  E.  Pitts;  that  the  said  Lassiter  and  Mary 
E.  Pitts  elected  to  confirm  the  said  contract." 

"9.  That  at  Fall  Term,  1889,  the  said  C.  A.  Pitts,  being 
largely  involved,  from  carelessness,  inadvertence,  or  some 
other  purpose,  filed  no  answer,  and  judgment  by  default  was 
rendered  against  him  for  the  sum  of  $800,  with  eight  per 
cent,  interest  from  March  1,  1887,  and,  unless  the  said  sum 
was  paid  in  thirty  days,  that  the  said  L.  C.  Lassiter  advertise 
said  tracts  of  land  for  four  weeks,  and  sell  the  same  to  the 
highest  bidder  at  public  sale  at  the  court-house  door  in  Con- 
cord, for  cash,  and,  out  of  the  proceeds  of  sale,  first  pay  the 
said  judgment  and  costs,  including  reasonable  attorneys' 
fees,  and  pay  the  surplus  over  to  said  C.  A.  Pitts. 

**  10.  That  this  plaintiff  had  no  knowledge  or  information 
of  any  such  action  or  judgment  until  the  land  was  adver- 
tised to  be  sold,  or  a  few  days  prior  to  the  advertisement. 


FEBRUARY  TERM,  1890  493 

BosT  V.  Lassiter. 

"11.  That  either  of  said  tracts  of  land  is  of  suflScient 
value,  as  plaintiff  is  informed  and  believes,  to  satisfy  the  said 
debt  of  $800,  and  interest  and  costs,  if  any  such  is  due. 

"12.  That  this  plaintiff  had  no  knowledge  or  information 
that  the  said  Sally  Pitts  had  executed  the  said  deed  of  April 
26th,  1876,  until  a  few  days  since. 

"13.  That  the  said  L.  C.  Lassiter  has  advertised  the  said 
tracts  of  land  for  sale  at  the  court-house  door  in  Concord  on 
Monday,  the  3d  day  of  February,  1890,  for  cash,  and  pro- 
poses to  sell  the  same  according  to  the  provisions  of  the 
judgment  of  Fall  Term,  1889. 

"  14.  That,  as  stated  above,  the  defendant  C.  A.  Pitts  has 
no  property  to  pay  plaintiff's  judgment,  and  plaintiff  insists 
that,  under  the  deed  of  April  26th,  1876,  the  said  C  A.  Pitts 
had  such  an  interest  in  said  lands  as  subjected  the  same  to 
the  lien  of  his  judgment." 

Wherefore,  plaintiff  demands — 

"1.  That  the  said  judgment  and  decree  rendered  at  Fall 
Term,  1889,  in  favor  of  L  C.  Lassiter,  executrix  of  Mary  E, 
Pitts,  L.  C.  Lassiter  and  C.  A.  Pitts,  in  so  far  as  it  declares 
the  judgment  to  be  a  lien  on  the  lands  mentioned,  and 
orders  and  decrees  the  lands  to  be  sold  and  the  f-aid  judg- 
ment, costs  and  attorneys*  fees  to  be  satisfied  out  of  the  pro- 
ceeds of  said  sale,  may  be  annulled  and  cancelled,  or  stricken 
out. 

"  2.  That  said  lands  may  be  sold  by  the  Clerk  of  this  Court 
upon  such  terms  as  to  the  Court  should  seem  meet  and 
l)roper,  and  that  the  proceeds  of  sale  be  applied  to  the  satis- 
faction of  plaintiff's  judgment  and  costs  of  this  action,  and 
the  surplus,  if  any,  be  paid  as  the  Court  may  direct. 

"  3.  That  the  plaintiff's  judgment  be  declared  a  lien  on 
the  interest  or  estate  of  the  said  C.  A.  Pitts  in  said  lands. 

"4.  That  the  defendant  L.  C.  Lassiter,  her  agents  and 
attorneys,  be  restrained  and  enjoined  from  selling  said  land, 
or  said  Pitts'  interest  in  said  land,  and  for  such  other  and 
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further  relief  as  the  facts  of  the  complaint  may  entitle  him 
to,  and  for  costs  of  action." 

The  complaint  purports  to  have  been  filed  at  Spring  Term, 
1889,  but  it  was  not  sworn  to  until  September,  1889. 

The  defendants,  except  C.  A.  Pitts  (who  did  not  answer), 
admit  the  plaintiff's  judgment,  and  as  to  the  paper-writing, 
a  copy  of  which  is  above  set  forth,  from  Sally  Pitts  to  G.  A. 
Pitts,  they  say  and  allege  as  follows: 

"5.  That,  as  they  are  informed  and  believe,  the  fifth  para- 
graph of  said  complaint  is  untrue.  And  they  specifically 
deny,  as  they  are  informed,  advised  and  believe,  that  the 
written  instrument,  alleged  to  have  been  executed  by  Sally 
Pitts  to  C.  A.  Pitts  on  the  27th  of  April,  1876,  is,  or  was  ever 
intended  to  be,  by  Sally  Pitts  or  C.  A  Pitts,  more  than  a 
mere  contract  to  convey  under  agreements  and  conditions 
hereinafter  to  be  set  forth,  and  omitted  therefrom  through 
their  mutual  mistake  and  ignorance." 

And  further  answering  the  complaint  herein,  these  defend- 
ants say: 

"  1.  That,  shortly  after  Sally  Pitts  purchased  said  two 
tracts  of  land,  mentioned  in  paragraph  six  of  the  complaint, 
at  said  sale  of  G.L.  Gibson,  administrator,  she  contracted, 
orallv,  with  C.  A  Pitts  to  sell  to  him  said  two  tracts  of  land 
at  twelve  dollars  and  fifty  cents  per  acre,  she  having  pur- 
chased at  said  sale  said  157acre  tract  of  land,  encumbered 
with  her  dower,  for  five  hundred  and  one  dollars  ($501),  and 
the  90-acre  tract  at  thirteen  dollars  ($13)  per  acre;  that  the 
execution,  if  made,  of  said  written  instrument  of  April  27th, 
1876,  to  C.  A.  Pitts  by  Sally  Pitts,  was  in  conformity  to  said 
oral  contract,  and  subject  to  it,  as  a  condition  precedent, 
omitted  as  stated  above;  that  no  part  of  said  large  amount 
of  purchase-money  due  Sally  Pitts,  under  said  oral  contract, 
has  ever  been  paid,  except  such  sums  as  C.  A.  Pitts  may 
have  paid  of  the  purchase-money,  due  on  said  lands  to  G. 
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L.  Gibson,  administrator,  by  Sally  Pitts,  which  sums  were 
less  than  her  bids  at  said  sale  of  Gibson,  administrator,  to 
the  actual  knowledge  of  these  defendants,  by  five  hundred 
and  seventy-five  dollars  ($575),  which  Sally  Pitts  really  paid 
herself  to  George  L.  Gibson,  administrator,  by  paying  it  to 
said  administrator's  attorney,  Paul  B.  Means,  who  received 
and  receipted  for  the  same  on  the  two  notes  given  by  Sally 
Pitts  to  G.  L.  Gibson,  administrator,  under  her  bids  at  said 
sale  for  said  lands. 

"  2.  That,  as  these  defendants  are  informed  and  believe, 
this  action  was  begun  by  agreement  between  this  plaintiff 
and  C.  A.  Pitts,  not  really  for  the  purpose  stated  iu  said  com- 
plaint, but  to  hinder  and  delay  these  defendants  in  their  just 
rights,  and  force  them  to  a  further  compromise,  or  to  defraud 
them  entirelv  therein."  • 

They  admit  that  the  defendants,  other  than  C.  A.  Pitts, 
brought  their  action  and  obtained  judgment  against  him  as 
alleged  by  the  plaintiffs,  but  they  deny  that  it  was  obtained 
by  collusion  with  the  defendant  therein.  They  allege  that  it 
was  obtained  fairly — that  the  defendant  therein  well  under- 
stood the  nature  and  grounds  of  the  claim  against  him,  &c. 

The  plaintiff  moved  at  Chambers  for  an  injunction  pend- 
ing action  until  the  hearing  upon  the  merits.  The  Judge 
heard  the  motion  upon  the  sworn  complaint,  answer,  and 
exhibits,  and  gave  judgment  as  follows: 

**  I  find,  from  the  pleadings  filed,  that  the  plaintiff  has  a 
judgment  as  stated  in  his  complaint,  and  that  Sally  Pitts, 
testatrix,  &c.,  executed  the  paper-writing  set  forth  in  the 
complaint;  that  the  defendant  C.  A.  Pitts,  the  same  being 
admitted  in  the  answer,  has  paid  a  part  of  the  purchase- 
money,  &c.;  that  the  plaintiff's  judgment  makes  a  lien 
upon  his  interests,  legal  or  equitable,  whatever  it  may  be. 
It  is  therefore  considered  that  the  restraining  order  hereto- 
fore granted,  operating  as  an  injunction,  be  continued  until 
the  hearing.    It  being  considered  that  the  bond  heretofore 
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given  operate  and  continue  as  an  injunction  bond,  for  all 
purposes." 

The  defendants  having  excepted,  appealed  to  this  Court. 

Mr,  W.  J.  Montgomery y  for  plaintiff. 
Mr,  P.  B.  MeanSf  for  defendants. 

Merrimon,  C.  J.:  The  counsel  of  the  appellants,  relying 
on  Long  v.  Jarrait,  94  N.  C,  445,  and  other  like  cases,  con- 
tended earnestly  on  the  argument  that  the  plaintiff  should 
have  sought  the  relief  he  seeks  by  this  action  by  a  motion,  or 
petition,  in  the  action  mentioned,  and  particularly  referred  to 
in  the  complaint,  wherein  the  present  defendants,  except  C.  A. 
Pitts,  were  plaintiffs,  and  he  was  defendant,  because,  as  he 
contends,  that  action  is  not  yet  ended,  and  the  subject-matter 
of  the  present  action  was  pertinent  to,  and  embraced  by,  the 
former.     This  contention  is  unfounded. 

The  purpose  of  the  action  referred  to  was  simply  to  obtain 
judgment  for  a  balance  of  the  purchase-money  of  the  land, 
and  to  sell  the  latter,  if  need  be,  to  satisfy  the  judgment. 
It  was  no  part  of  its  purpose  to  settle  and  adjudicate  the 
rights  of  third  parties  who  may  have  had  liens  like  that 
claimed  by  the  plaintiff,  because  such  liens  were  not  neces- 
sarily part  of,  or  incident  to,  the  cause  of  action,  nor  was  it 
necessary  to  pass  upon  and  conclude  them  in  settling  and 
administering  the  rights  of  the  parties  then  before  the  Court. 

The  purpose  of  the  present  action,  as  we  shall  presently  see, 
is  entirel  V  different  and  distinct  from  that  of  the  one  referred 
to.  Moreover,  the  judgment  in  the  latter  action  was  a  final 
one.  The  matter  in  litigation — the  cause  of  action — was 
settled,  determined,  by  it.  Nothing  remained  to  be  done  but 
to  enforce  the  judgment,  and  only  motions  and  proceedings 
for  that  purpose  were  pertinent  and  could  be  entertained, 
except  motions  to  set  the  judgment  aside  for  irregularity,  or 
because  of  "mistake,  inadvertence,  surprise  or  excusable 
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neglect,"  as  allowed  by  the  statute  {The  Code,  §274);  Smith 
V.  Fort  and  McLaurin  v.  McLauriHy  decided  at  the  present 
term,  and  cases  there  cited. 

The  purpose  of  this  action  is  to  enforce  the  alleged  lien  of 
the  plaintiff's  jurJgnient  upon  the  interest  of  the  defendant 
C.  A.  Pitts,  in  the  land  mentioned,  which  he  cannot  enforce 
by  ordinary  process  of  execution,  because  there  is  some  bal- 
ance of  the  purchase  money  of  the  land  yet  unpaid.  In 
such  case,  the  party  hnving  the  lien  is  put  to  his  action  to 
enforce  it.  This  is  done  by  ascertaining  the  balance  of  the 
purchase-money,  selling  the  land  under  the  order  of  the- 
Court,  if  need  be,  and  applying  the  proceeds  of  the  sale- 
first  to  the  payment  of  such  balance,  and  then  the  surplus, 
or  so  much  thereof  as* may  be  necessary,  to  the  discharge  of 
the  creditor's  lien  and  debt.  Trimble  v.  Hunter,  104  N.  C, 
129,  and  the  cases  there  cited. 

The  ground  for  the  plaintiff's  application  for  relief  by 
injunction  pending  the  action  is  the  allegation,  in  substance 
and  effect,  in  the  complaint — not  made  as  explicit  and  cer- 
tain as  it  should  be — that  the  judgment  in  the  action 
referred  to  in  favor  of  the  defendant  Lassiter,  executrix, 
against  the  defendant  C.  A.  Pitts  was  for  a  greater  amount 
than  was  due,  was  collusive  and  fraudulent,  and  intended  to 
defeat  the  rights  of  the  plaintiff  and  other  creditors  of  C.  A. 
Pitts,  Ac.  The  purpose  is  to  prevent  the  defendants,  pend- 
ing the  action,  from  selling  the  land  to  satisfy  the  judgment 
so  alleged  to  be  fraudulent,  thus  embarrassing  and  confusing 
the  plaintiff's  rights,  and,  perhaps,  defeating  them  altogether 
as  to  the  lien. 

The  evidence  makes  it  clear  that  the  plaintiff  has  a  judg- 
ment, as  alleged  hy  him,  against  the  defendant  C.  A.  Pitts; 
that  the  latter  has  an  equitable  interest  in  the  land  specified, 
and  that  that  judgment  is  a  lien  thereupon  that  may  be 
enforced  by  this  action.  The  evidence  as  to  the  alleged 
fraudulent  judgment  is  less  satisfactory.  The  matter  is  not 
105—32 
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free  from  doubt,  in  view  of  the  evidence  before  us.  There 
are  facts — some  admitted,  others  denied — that  tend  to  prove 
fraud;  there  are  others  that  tend  quite  as  strongly  to  prove 
the  contrary.  The  defendants  confess  and  avoid  in  material 
respects.  Tiiey  cannot  suffer  serious  injury  by  delnying  the 
sale  of  the  f)roperty  until  the  action  can  be  determined  upon 
its  merits.  In  such  a  case,  the  injunction  will  be  continued 
until  the  hearing.  Whitaker  v.  Hill,  90  N.  C,  2,  and  cases 
there  cited. 

The  defendant  alleges  and  insists  that  the  sureties  of  the 
plaintiffs'  judgment  are  solvent,  and  he  might  readily  col- 
lect the  judgment  from  them.  It  is  sufficient  to  say  that  he 
is  not  bound  to  collect  his  debt  from  them.  He  has  the  right, 
and  he  may  deem  it  just  and  his  duty,  to  collect  it  from  the 
principal  debtor. 

There  is  no  error.  Affirmed. 


H.  H.  BURWELL  et  al.  v.  W.  H.  S.  BURGWYN. 

Usitry — Mortgage — Judgment. 

1.  When  B.  made  a  mortgage  to  W.  to  secure  the  indebtedness  of  a 

firm  at  and  after  a  certain  time,  and  also  before  that  time  there 
was  other  indebtedness  due  by  the  firm  to  W.,  upon  all  of  wliich 
usurious  interest  had  been  charged  :  It  w<is  held,  that  B.  could 
not  be  allowed  a  rebate  for  usury,  so  charged  before  she  made  the 
mortgage. 

2.  She  could  only  be  affected  by  usurious  interest  charged  after  she 

became  liable  for  the  debts  of  the  firm,  and  then  only  to  the 
extent  of  her  liability. 

3.  Where  the  usurious  interest  is  reduced  to  and  included  in  a  judg- 

ment, the  judgment  cannot  be  impeached  as  to  that  part,  but  is 
valid  as  a  whole. 

4.  The  proceeds  of  sale  of  B.'s  mortgaged  land  must  be  applied  to  the  dis- 

charge of  the  mortgage  debt  rendered  to  judgment,  without 
regard  to  the  fact  that  a  part  of  it  is  usurious. 


r„ 
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plaintiffs'  appeal. 

This  was  a  civil  action,  tried  before  Armfield,  J.,  at  the 
February  Term,  1889,  of  Vance  Superior  Court. 

The  facts  necessary  to  an  understanding  of  this  case,  not 
set  forth  herein,  are  to  be  found  in  Burwell  v.  Burgwyn,  100 
N.  C,  389 

The  amount  was  again  referred  to  the  former  referee 
Young  to  state  an  account  in  conformity  with  the  opinion 
of  the  Court.  The  parties  plaintiffs  are  H.  H.  Burwell,  J.  S. 
Burwell  and  W.  S.  Stark,  constituting  the  firm  of  Burwell 
Bros.  &  Co.,  and  H.  H.  Burwell  and  Sophia  \V.  Burwell,  his 
wife.  The  last  named  joined  her  husband  in  a  mortgage  to 
secure  the  indebtedness  of  the  firm. 

The  Court  decided  at  the  hearing  of  Burwell  v.  Burgwyn, 
above  cited,  that  five-ninths  of  the  interest  charged  the 
plaintiflF  firm  by  the  defendant  was  usurious  and  directed 
a  reference  to  reform  the  account  between  the  parties  in  this 
respect.    Accordingly,  the  referee  re-of)ened  the  account. 

The  plaintiff  Sophia  W  Burwell  claimed  that  the  account 
between  Burwell  Bros  &  Co.  and  defendant  must  be  reformed 
from  the  beginning  of  that  account  in  1882. 

The  defendant  insisted  that  the  account  could  not  be 
reformed  as  to  Mrs.  S.  \V.  Burwell,  further  back  than  the 
date  of  her  signing  the  bond  «nd  mortgage,  August  17, 
1885,  and  if  so,  then  certainly  no  further  back  than  the 
time  embraced  in  the  former  reference,  September  7,  1884, 
two  years  before  the  commencement  of  this  action. 

The  referee  found  the  following  facts: 

1.  That  stating  an  account  from  the  time  of  the  signing  of 
the  bond,  deducting  all  over  8  per  cent.,  made  a  difference  of 
$532.16  in  favor  of  plaintiffs 

2.  That  stating  account  from  September  7,  1884,  the  time 
covered  by  the  former  reference,  would  make  a  difference  of 
$798.87  in  favor  of  plaintiffs. 
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3.  That  stating  account  from  the  beginning  of  transac- 
tions with  Burwell  Bros.  &  Co.,  in  1882,  would  make  a  dif- 
ference, in  favor  of  plaintiffs,  of  $1,357.98. 

Referee  found  the  following  conclusions  of  law : 

1.  That  the  amount  to  be  stricken  out  under  the  said 
decision  of  the  Supreme  Court  is  $798.87. 

2.  That  plaintilfs  are  indebted  to  defendant  in  the  sum  of 
$5,171.42. 

Defendant  excepted  to  referee's  reforming  the  account  as 
far  back  as  September  1,  1884,  and  insisted  that  he  could  go 
back  no  further  than  August  17,  1885. 

Plaintiff  Sophia  W.  Burwell  filed  numerous  exceptions. 

Plaintiff  S.  W.  Burwell  filed  numerous  exceptions,  some 
of  which  relate  to  matters  passed  on  in  the  former  opinion 
above  cited,  and  others  which  are  immaterial. 

The  case  was  referred  to  a  special  referee,  Norfleet,  who 
found,  among  other  things,  that  the  sum  of  $4,612  31,  due 
defendant  after  making  the  deduction  for  usurious  interest 
of  $1,357.31,  was  still  further  reduced  by  credits  on  account 
of  sale  of  land  and  other  judgments  by  $2,922.24. 

The  following  facts  are  the  material  parts  of  the  statement 
of  the  case : 

It  appeared  in  said  report  that  said  amount— twenty-nine 
hundred  and  twenty-two  dollars  and  twenty-four  cents— in- 
cluded the  sum  of  four  hundred  and  seventy-two  dollars  and 
sixty-three  cents,  with  interest  from  August  1, 18^8,  at  8  per 
cent,  up  to  February  18, 1889,  which  was  received  by  the  said 
defendant  from  C.  M.  Cooke,  Esq.,  commi.-sioner,  from  the 
sale  of  the  residence  of  W.  S.  Starke,  one  of  the  firm  of  said 
Burwell  Bros.  &  Co.,  in  the  town  of  Henderson,  N.  C,  which 
said  property  had  been  conveyed  to  defendant,  as  trustee,  by 
said  Starke  and  wife  by  deed,  dated  May  3,  1886,  and  duly 
recorded  in  said  Vance  County,  to  secure  his  $5,000  note, 
due  by  said  Starke  to  H.  H.  and  Joseph  S.  Burwell,  the  other 
two  members  of  said  firm  of  Burwell  Bros.  &  Co.,  which 
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note  had  subsequently  been  assigned  by  said  H.  H.  and  Jos. 
S.  Burwell  to  said  defendant  as  collateral  security  for  debt 
by  said  firm  to  defendant;  and  also  included  the  sum  of  five 
hundred  and  twelve  dollars  and  fifty  cents,  with  interest 
from  January  7, 1889,  at  8  per  cent.,  up  to  February  18, 1889, 
which  was  the  proceeds  of  the  sale  of  the  interest  of  the  said 
W.  S.  Starke  in  four  hundred  and  twenty-four  and  one-half 
acres  of  land  in  Virginia,  which  had  been  conveyed  by  the 
said  Starke  and  wife  to  the  said  defendant,  as  trustee,  by 
deed,  dated  May  3,  1886,  and  duly  recorded  in  said  Vance 
County,  N.  C,  and  in  said  Mecklenburg  County,  Va.,  to 
secure  his  $5,000  note,  due  by  said  Starke  to  said  H.  H.  and 
Joseph  S.  Burwell,  which  said  note  was  subsequently  assigned 
by  said  H.  U.  and  Joseph  S.  Burwell  to.defendant  as  collat- 
eral security  for  debt  due  bv  said  firm  to  defendant. 

To  so  much  of  said  special  referee's  (Norfleet)  report  as 
applied  said  two  amounts  to  the  payment  of  said  judgment 
against  plaintiffs.  W.  Burwell,  defendant  excepted,  his  con- 
tention being  that  said  amounts  should  be  applied  to  the 
payment  of  the  judgment  against  said  firm  of  Burwell 
Bros.  <fe  Co. 

It  appeared  that  on  the  payment  of  the  purchase  price, 
to-wit,  five  hundred  and  fifty  dollars  and  fifty  cents,  less 
expenses  of  sale,  defendant  immediately,  to-wit,  January  7, 
1889,  entered  the  same  as  a  credit  on  the  judgment  against 
said  firm  of  Burwell  Bros.  <fe  Co  heretofore  obtained  by  him. 

The  Court  below  overruled  defendant's  above  exception, 
to  which  order  of  the  Court  below  overruling  the  same,  and 
to  the  order  of  said  Court  overruling  defendant's  exception 
to  referee's  (Young)  report,  and  also  to  the  order  of  said  Court 
overruling  conclusions  of  law  Nos.  1  and  2  of  said  referee's 
(Young)  in  his  said  report,  and  also  the  judgment  of  said 
Court  in  this  cause,  to-wit,  that  the  said  Sophia  W.  Burwell 
is  indebted  to  the  defendant  in  the  sum  of  four  thousand  six 
hundred  and  twelve  dollars  and  thirtv-oue  cents,  with  interest 
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at  8  per  cent,  till  paid — the  same  to  be  credited  with  the 
payments  as  found  in  said  special  referee's  (Norfieet)  report- 
defendant  excepts,  and  prays  the  Court  to  sign  and  seal  this 
bill  of  exceptions. 

The  plaintiffs,  Burwell  iiros.  &  Co.,  are  insolvent. 

Upon  the  facts  as  above  set  out,  the  Court  rendered  the 
following  judgment: 

"This  cause  coming  on  to  be  henrd  upon  the  amended 
report  of  referee  J.  R.  Young,  made  in  compliance  with  the 
judgment  of  the  Supreme  Court  in  said  cause,  and  exceptions 
thereto  filed  by  plaintiff  and  defendant,  and  argument  of 
counsel  thereupon,  it  is  hereby  ordered,  adjudged  and  decreed 
that  exceptions  filed  by  said  Sophia  W.  Burw^ell,  to-wit,  excep- 
tions 1,  2,  3,  6  and  9,  are  overruled,  and  that  exceptions  of 
plaintiff,  Nos.  4  and  5,  are  withdrawn  and  exceptions  Nos.  7 
and  8  are  sustained,  and  further  exception  filed  by  defendant 
is  overruled;  and  further,  that  said  amended  report  in  all 
other  respects  is  aflBrmed,  and  that  the  said  William  H.  S. 
Burgwyn  do  recover  of  the  said  Sophia  W.  Burwell  the  sum 
of  four  thousand  six  hundred  and  twelve  dollars  and  thirty- 
four  cents,  with  interest  at  eight  per  cent,  from  September  1, 
1886,  until  paid,  and  costs  of  this  action,  to  be  taxed  by  the 
Clerk,  subject  to  the  following  credits,  as  of  the  18th  day  of 
February,  1889,  to-wit,  the  sum  of  tw-enty-nine  hundred  and 
twenty-two  dollars  and  twenty-seven  cents. 

"  It  is  further  ordered  and  adjudged  that,  unless  the  above 
judgment  and  interest  shall  be  paid  on  or  before  the  first 
day  of  April,  1889,  then  the  commissioner,  C.  M.  Cooke, 
heretofore  appointed  by  the  Court  in  this  cause,  be  and  the 
same  is  hereby  directed  and  empowered  to  sell  at  public 
auction  at  the  court-house  door  in  the  town  of  Henderson, 
Vance  County,  N.  C,  to  the  highest  bidder,  for  cash,  after 
having  advertised  the  same  for  thirty  days  in  the  Gold  Leaf 
newspaper,  published  in  the  town  of  Henderson,  the  real 
estate  of  the  said  Mrs.  Sophia  W.  Burwell,  to-wit,  the  house 
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and  lot  mentioned  in  the  pleadings  in  this  cause,  and  which 
is  situate  in  the  town  of  Henderson,  N.  C,  and  know'n  as  the 
Burwell  residence,  on  Chestnut  and  Orange  and  Horner 
streets,  and  execute  deed  to  the  purchaser,  and  pay  the  pro- 
ceeds to  the  defendant  William  H.  S.  Burgwyn  in  satisfac- 
tion of  said  judgment  and  cost,  including  said  commissions, 
compensation  of  live  per  cent,  and  surplus,  if  any,  over  to 
the  plaintiff." 

From  the  above  judgment  the  plaintiff'  and  defendant 
each  appealed. 

Mr.  T.  M.  Pittman,  for  plaintiff". 

Messrs,  R,  H.  Battley  S.  F.  Mordecai,  W.  H.  S.  Burgwyn  and 
A.  C.  ZollicoffeTy  for  defendant. 

Merrimon,  C.  J. :  The  judgment  of  this  Court  in  this  case, 
when  it  was  here  by  a  former  appeal  {Burwell  v.  Burgivyn, 
100  N.  C,  389),  had  reference  only  to  the  liability  and  rights 
of  the  feme  appellant  therein,  who  is  the  present  appellee, 
and  it  was  no  part  of  its  purpose  to  interfere  with  or  modify, 
in  any  respect,  the  judgment  of  the  Court  below  against 
Burwell  Bros.  &  Co.  in  favor  of  the  defendant,  the  present 
appellant,  because  they  did  not  appeal.  VVhat  the  Court 
then  said  and  directed  to  be  done  in  respect  to  the  usurious 
character  of  the  contract  between  the  last  named  parties  was 
with  the  sole  view  to  settle  the  rights  of  the  present  appellee 
growing  out  of  it. 

The  case  cited  snpra  settled,  in  eff'ect,  that  the  purpose  of 
the  appellee's  single  bond  and  the  mortgage  of  the  land  to 
secure  the  same,  executed  by  her  to  the  defendant  appellant, 
was  to  secure  the  indebtedness  due  him  from  Burwell  Bros. 
&  Co.  at  the  time  she  executed  that  bond,  or  that  might  so 
arise  and  come  due  thereafter,  less  any  usury  thereon  paid 
or  agreed  to  be  paid.  So  that,  under  the  re-reference  directed, 
one  material  inquiry  the  referee  was  required  to  make  was, 
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when  did  such  indebtedness,  existing  at  that  time,  first 
begin  to  exist?  It  appears  that  the  dealings  between  Bur- 
well  Bros.  &  Co.  and  tlie  defendant  began  in  188*J,  and  con- 
tinued current,  or  nearly  so,  for  several  years,  but  the 
indebtedness  arising  was  discharged,  and  renewed  and  dis- 
charged, from  time  to  time,  and  very  many  times,  until  a 
farther  final  indebtedness  arose  and  continued  to  exist  at  the 
time,  and  after  the  bond  and  mortgage  were  executed.  Such 
indebtedness  so  arising  the  appellee  assumed  liability  for. 
While  her  liability  should  not  be  increased  by  exactions  of 
unlawful  interest  pending  the  currency  of  her  contract  to 
secure  to  the  appellant  defendant  the  indebtedness  of  Bur- 
well  Bros.  &  Co.  to  him,  she  cannot  have  benefit  of  such 
interest  [)aid  by  them  to  the  appellant,  on  account  of  former 
like  indebtedness  that  had  been  discharged  before  her  lia- 
bility began.  She  had  not  obliged  herself  in  an)'  way  to 
discharge  such  former  indebtedness,  and  the  interest  paid  on 
account  of  it  did  not  affect  her  liability  adversely,  or  con- 
cern  her  at  all,  in  a  legal  or  equitable  point  of  view  Her 
right  to  be  relieved  as  to  the  usury,  rests  upon  the  ground 
that  it  is  unlavyful,  and  she  contracted,  in  legal  effect,  to  be 
liable  only  for  lawful  interest.  The  contract  between  Bur- 
well  Bros.  &  Co.  with  the  defendant  to  supply  them  with 
money  was  continuous— current;  but  their  indebtedness  to 
him  was  not;  as  we  have  said,  it  arose  and  was  discharged 
from  time  to  time.  If  they  saw  fit  to  pav  an  unlawful  rate 
of  interest  before  the  appellee's  liability  began,  as  explained 
above,  they  had  the  right  to  do  so;  that  they  did,  could  not 
concern  her,  because  she  was  not  bound  for  such  indebted- 
ness; it  did,  however,  concern  her  afier  she  became  liable, 
because  she  might  have  to  discharge  the  indebtedness,  and 
she  was  not  bound  to  pay  usury,  or  discharge  the  indebted- 
ness increased  by  it.  Her  engagement  did  not  embrace 
unlawful  interest,  in  terms,  and,  if  it  had  done  so  to  that 
extent  it  would  not  have  been  binding. 
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The  judgment  in  this  action  against  Burwell  Bros.  &  Co. 
in  favor  of  the  defendant  appellant,  so  far  as  appears,  is 
valid,  although  it  embraced  some  usury.  This  did  not 
vitiate  or  affect  its  validity.  They  were  insolvent,  and,  sev- 
eral months  after  the  appellee's  liability  began,  two  members 
of  the  firm  transferred  to  the  defendant  a  promissory  note 
for  five  thousand  dollars  as  collateral  security  for  their 
indebtedness  to  him,  and  the  maker  of  the  note  secured  the 
same  to  him  by  a  mortgage  of  certain  real  estate  therein 
specified,  which  real  estate  was  afterwards  sold — part  of  it 
under  a  decree  of  the  Court. 

The  appellee  insisted,  and  the  Court  below  held,  that  the 
proceeds  of  such  sale  of  lands  should  be  so  applied  as  to 
reduce  her  liability,  as  above  explained,  on  account  of  the 
judgment  mentioned,  because  the  judgment  embraced  unlaw- 
ful interest  that  she  was  not  bound  to  pay.  In  other  words, 
the  Court  held  that  such  proceeds  should  be  applied  only  to 
discharge,  in  part,  so  much  of  the  judgment  as  she  was 
liable  to  pay. 

The  appellant  contends,  on  the  contrary,  that  he  has  the 
right  to  apply  the  proceeds  of  such  sale,  so  far  as  the  same 
may  be  sufficient,  to  the  discharge  of  the  judgment,  unaf- 
fected by  any  right  of  the  appellee,  and  we  think  his  con- 
tention is  well  founded.  The  judgment  was  valid,  and  the 
judgment  debtors  had  the  right  and  were  bound  to  discharge 
the  whole  of  it,  although  it  embraced  usury.  They  might 
do  so  by  paying  cash,  or  the}'  might  devote  any  property, 
rights  or  credits  they  might  have  to  that  purpose,  as  it 
appears  they  did  do  to  some  extent,  and  the  appellant  had 
the  right  to  accept  such  payment,  or  the  security  given,  and 
that  without  regard  to  the  liability  of  the  appellee.  The 
debtors  had  the  right,  without  regard  to  her  liability,  to 
secure  their  indebtedness,  in  whole  or  in  part,  including 
usury,  before  the  judgment  was  given,  and  she  had  no  right 
to  compel  them  to  pay  or  secure  only  the  valid  part  thereof, 
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if  they  chose  to  do  otherwise.  They  transferred  the  note 
mentioned,  which  was  afterwards  secured  by  the  mortgage 
of  the  land  mentioned,  to  secure  their  indebtedness  to  the 
appellant,  according  to  their  contract  with  hira ;  he  obtained 
judgment  against  them  for  that  indebtedness,  including 
usury,  and  the  proceeds  of  the  sale  of  the  land  must  be 
applied,  so  far  as  the  same  may  be  sufficient,  to  the  discbarge 
of  the  judgment,  and  without  regard  to  the  usury  embraced 
by  it.  This  is  so,  because  the  debtors  so  agreed  to  apply  the 
note,  or  the  proceeds  thereof.  No  doubt,  before  the  judg- 
ment was  obtained  against  them,  they  might  have  availed 
themselves  of  the  plea  of  usury,  and  thus  have  had  the  pro- 
ceeds of  the  sale  applied  to  the  indebtedness,  less  the  usury, 
but  the  judgment  has  put  all  question  as  to  that  out  of  the 
way.  The  whole  indebtedness,  including  the  usury  agreed 
to  be  paid,  has  been  merged  in  and  rendered  valid  by  the 
judgment  as  to  Burwell  Bros.  &  Co.,  and  they,  as  they  had 
the  right  to  do,  made  the  note  mentioned  collateral  security 
for  the  whole  indebtedness  embraced  by  it. 

There  is  error.  The  judgment  must  be  set  aside  and  the 
same  referee  directed  to  correct  the  account  in  accordance 
with  this  opinion,  and  further  proceedings  had  in  the  action 
according  to  law. 

Error. 
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H.  H.  BURWELL  et  al.  v.  W.  H.  S.  BURGWYN. 

Usury  Contract — Res  Judicata — Referee. 

When  the  exceptions  to  the  report  of  a  referee  are  overruled,  and,  upon 
appeal  to  this  Ck)urt,  judgment  is  affirmed,  such  exceptions  can- 
not be  reviewed,  and  the  questions  raised  by  them  and  passed 
upon  by  this  Court  cannot  be  unsettled. 

defendant's  appeal. 

The  facts  in  this  case  are  sufficiently  set  out  in  the  plain- 
tiffs' appeal. 

Mr.  T.  M.  Pittmariy  for  plaintiffs. 

Messrs.  R.  H.  BatUcy  S.  F.  Mordecaiy  W.  H.  S.  Burgwyn  and 
A.  C.  ZoUicoffer,  for  defendants. 

Merrimon,  C.  J.:  Where,  in  an  action,  exceptions  to  the 
report  of  a  referee  are  overruled,  and,  upon  appeal  to  this 
Court,  the  judgment  is  affirmed,  such  exceptions  cannot  be 
reviewed,  nor  the  matter  to  which  thev  refer  be  further  con- 
tested  in  the  course  of  the  reference  in  other  respects.  Such 
matters  are  thus  settled,  and  cannot  be  disturbed,  except  as 
they  may  be  affected,  incidently,  by  some  order  or  judgment 
of  the  Court  in  the  course  of  the  action. 

When  this  case  was  before  this  Court  by  a  former  appeal 
{Burwell  v.  Burgwyn^  100  N.  C,  389),  we  sustained  the  princi- 
pal exception  of  the /erne  plaintiff,  the  present  appellant,  and, 
as  to  her  other  exceptions,  said :  "  The  other  exceptions  are 
untenable,  and  we  sustain  the  action  of  the  Court  in  over- 
ruling them."  Thus,  the  judgment  of  the  Court  below,  over- 
ruling the  exceptions  of  the  appellant,  was  affirmed,  except 
in  a  single  respect,  and  the  report  was  not  open  to  further 
exception,  other  than  as  to  that  sustained. 
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The  exceptious  1,  2,  3,  6,  9,  embraced  by  the  present 
assignment  of  error,  refer  to  matters  in  controversy  so  settled 
by  the  first  report  and  former  appeal,  and  their  purpose  is, 
in  eflfect,  to  re-open  the  report,  to  some  extent,  as  to  such 
matters.  The  affidavit  offered  and  rejected,  was  intended  to 
be  in  aid  of  such  purpose.  The  report  itself  supplied  suffi- 
ciently the  data  and  information  suggested  by  it.  The 
Court,  therefore,  properly  declined  to  receive  the  affidavit, 
and  overruled  the  exceptions. 

We  have  examined  the  other  exceptions  of  the  appellant, 
and  are  of  opinion  that  they  are  not  well  founded,  and  hence 
affirm  the  judgment  of  the  Court  overruling  them. 

The  judgment,  in  the  respects  appealed  from  by  the  ap- 
pellant, must  be  affirmed. 

Affirmed. 
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ACTION: 

Removal  of,  440. 

ADMINISTRATION: 

1.  An  administrator  ought  not  to  be  charged  with  doubtful  notes  and 

accounte,  in  the  absence  of  anything  to  show  they  could  have 
been  collected,  especially  when  they  appeared  to  be  under  the 
control  of  some  of  the  plaintiffs.     Qay  v.  Grant  478. 

2.  In  a  proceeding  by  an  administrator  to  sell  the  lands  of  his  intes- 

tate to  make  assets,  the  heir  can  plead  the  statute  of  limitations 
to  such  claims  of  creditors  as  have  not  been  reduced  to  judg- 
ment against  the  administrator.  The  heir  is  bound  by  such 
judgment,  unless  he  can  show  that  it  was  obtained  by  collusive 
fraud.    Proctor  v.  Proctor,  222. 

3.  So,  where  P.  was  the  attorney  of  an  executrix  and  trustee  under 

a  will  (she  havirg  also  an  interest  in  the  property  devised),  who 
was  afterwards  removed  and  another  administrator  d.  b,  n» 
c.  t.  a. ,  having  adverse  interest,  was  appointed  in  his  place,  and 
P.  became  his  attorney  in  the  settlement  of  the  estate:  Heldy 
that  P/s  relations  were  so  conflicting  and  antagonistic  that  the 
law  would  not  sanction  his  action,  and  this,  though  no  compen- 
sation was  actually  paid  him.     Gooch  v.  Peebles,  411. 

4.  And  where,  in  proceedings  by  such  administrator  to  sell  certain 

lands  of  his  testator  for  assets,  the  attorney.  P.,  who,  having 
purchased  an  interest  of  the  testator's  husband  in  the  lands,  was 
co-defendant  with  his  client,  the  executrix,  obtained  a  decree 
of  Court  without  her  knowledge,  whereby  he  became  entitled 
to  the  surplus  proceeds  of  such  sale:  Held,  he  could  acquire 
thereby  no  interest  adverse  to  hers,  and  the  decree  should  be 
vacated,  so  far  as  it  affected  or  declared  his  interest.    Ibid. 

5.  The  conflict  of  his  duty  as  attorney  for  the  administrator,  charged 

with  protecting  the  interests  of  the  executrix  and  her  cestui  que 
trustant  under  the  will  with  his  interest,  as  one  of  the  defend- 
ants asserting  a  claim  against  the  estate,  cannot  be  permitted  in 
a  Court  of  justice.     Hid. 

ADMISSIONS: 

Of  obligor  in  bond,  1. 

105—33 
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ADVANCEMENTS:  See  LiEX. 

ADVERSE  POSSESSION: 

1.  In  proving  continuous  adverse  possession  under  color  of  titie, 

nothing  must  be  left  to  conjecture.  The  testimony,  if  believed, 
must  show  the  continuity  of  the  possession  for  the  full  statutory 
period,  in  plain  terms,  or  by  necessary  implication.  Ruffin  v. 
Overby,  78. 

2.  One  entering  upon  land  under  a  deed,  or  color  of  title,  that  defi- 

nitely describes  the  metes  and  bounds  of  the  land  conveyed,  or 
purporting  to  be  passed  to  him,  is  presumed  to  prefer  claim  to 
all  of  the  land  covered  by  the  paper  title  under  which  he  holds, 
and  no  further.     Ibid. 

8.  Where  one  enters  upon  land  as  a  lessee  of  a  definite  portion  of  the 
territory  covered  by  the  deed  under  which  his  lessor  claims,  the 
possession  of  the  former  enures  to  the  benefit  of  his  landlord  to 
the  outside  limits  of  the  latter's  deed.    Ibid. 

4.  The  fact  that  the  ancestor  of  the  plaintiff  sank  a  shaft  for  minisg 
purposes,  or  built  a  house  for  laborers  w^ho  were  working  in  a 
mine  on  the  land,  would  not  be  sufficient  to  show  title  under 
color  in  6uch  ancestor,  unless  it  had  appeared,  also,  that  the 
house  had  been  continuously  occupied  or  the  mine  regularly 
worked  for  seven  years.    Ibid. 

6.  Occasional  acts  of  ownership,  however  clearly  they  may  indicate 
a  purpose  to  claim  title  and  exercise  dominion  over  the  land,  do 
not  constitute  a  possession  that  will  mature  title.     Ibid. 

6.  Whatever  doubt  may  have  been  entertained  as  to  the  competency 
of  tax-lists,  in  cases  like  the  present,  this  Court  has  decided  that 
proof  of  listing  land  for  taxation  is  admissible  as  an  act  done  in 
pursuance  of  law  and  under  a  claim  of  ownership,  though  of 
very  slight  import  as  evidence  of  title;  but,  if  the  testimony  had 
been  admitted,  the  plaintiffs  would  still  have  failed  to  make  a 
prima  facie  case,  and  the  error  does  not  entitle  them  to  a  new 
trial.     2  bid 

AGENCY: 

1.  The  assent  of  a  majority  of  stockholders,  expressed  elsewhere 
than  at  a  meeting  of  the  stockholders,  as  where  the  assent  of 
each  is  given  separately  and  at  different  times  to  a  person  who 
goes  around  to  them  privately,  does  not  bind  the  company.  An 
agency  to  execute  a  mortgage  given  in  this  manner  gives  no 
validity  to  the  mortgage.  It  is  not  the  corporations  act,  which 
can  only  be  authorized  in  the  mode  required  by  law.  Duke  v. 
Markham,  131. 
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2.  The  use  by  the  company  of  money  raised  by  f  uch  mortgage  would 

not,  of  itself,  be  a  ratification.  If  the  company  ratify  the  mort- 
gage, it  would  not  validate  it  as  to  other  creditors  if  the  mort- 
gage is  invalid  when  registered.    Ibid, 

3.  When  a  mortgage  by  a  corporation  is  signed  by  the  president,  sec- 

retary and  two  stockholders,  and  duly  witnessed,  but  there  is 
no  common  seal  attached,  and  the  probate  recites  that  it  is  *' ac- 
knowledged by  the  secretary,  who  also  proves  the  execution  by 
the  president  and  two  stockholders/'  such  probate  is  insufficient 
and  does  not  authorize  registrati(n,  and  is  ineffectual  to  pass 
title  as  against  creditor-?.    Ibid. 

4.  Where  W.  &  Co. ,  bankers,  held  certain  funds  as  agent  for  the 

payment  of  land,  and  also  held  a  deed  to  the  land,  which  was 
to  be  delivered  when  certain  corrections  were  made,  and,  pend- 
ing correspondence  on  this  subject,  W.  &  Co.  mixed  the  fund 
with  the  assets  of  the  bank,  and  thereafter  made  a  general 
assignment  of  all  their  effects  for  the  benefit  of  creditors:  Held 
(1)  there  had  been  no  delivery  of  the  deed,  and  the  maker  of 
the  deed  could  not  recover  from  the  assignee  the  fund  deposited 
to  pay  the  purchase-money  upon  delivery;  (2)  the  action  being 
one  at  law  to  recover  a  specific  sum,  and  not  involving  any 
equitable  element,  the  plaintiff,  failing  to  establish  his  demand, 
was  liable  for  costs.     Griffith  v.  Winborne,  403. 

AGRICULTURAL  LIEN:  See  Lien. 

ALTERNATIVE  JUDGMENTS: 

Not  allowed  in  cither  civil  or  criminal  actions.     In  re  Deaton,  59. 

AMENDMENT: 

1.  Where  a  complaint,  in  an  action  begun  before  the  Clerk,  as  Pro- 

bate Court,  states  matters  properly  triable  in  that  Court,  an 
amendment  cannot  be  allowed  in  the  Superior  Court  engrafting 
matters  of  which  the  latter  Court  alone  has  jurisdiction.  Robe- 
son V.  Hodges,  49. 

2.  When,  without  amendment  in  such  case,  matters  are  investigated 

without  objection,  of  which  the  Superior  Court  alone  had  juris- 
diction, and  judgment  is  rendered  thereon,  the  implied  consent 
does  not  confer  jurisdiction,  and  advantage  can  be  taken  of  the 
defect  in  this  Court.     Ibuf, 

AMERCEMENT: 

Amercement,  and  not  civil  action,  is  the  remedy  given  against  a 
Sheriff  for  not  making  **due  and  proper"  return  of  process. 
Manufacturing  Co.  v.  Biurton,  74. 
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APPEAL: 

1.  When  an  appeal  is  disniissed  for  failure  to  comply  with  Rule  38 

of  the  Rules  of  the  Supreme  Court,  which  requires  a  specified 
number  of  printed  copies  of  the  statement  of  the  case  on  appeal 
to  be  filed,  a  reinstatement  of  the  case  on  motion  is  not  a  matter 
of  course,  but  will  only  be  allowed  on  good  catise  shovm.  Hor- 
ton  V.  Green,  1(V4  N.  C.  400,  cited  and  approved.  Whitehunt 
V.  PettipheVf  89. 

2.  The  refusal  of  the  Court  below  to  fet  aside  a  verdict  on  the 

ground  that  it  was  against  the  weight  of  ihe  evidence  cannot 
be  reviewed  on  appeal.    Ibid. 

3.  The  Court  will  not  consider  any  exception  not  set  out  in  the 

*' case  on  appeal,'*  other  than  exception  to  the  jurisdiction,  or 
because  the  complaint  does  not  htate  a  cause  of  action,  or  to  the 
sufficiency  of  an  indictment.  Rule  27  and  The  Code,  §550; 
McKinnon  v.  Morrison,  104  N.  C,  354;  Taylor  v.  Plummertaid 
Walker  v.  Scott  (at  this  term)  citt-d  and  approved.    Ibid. 

4.  An  appeal  from  an  order  sustaining  an  exception  to  a  referee'^ 

report  ard  recommitting  the  case  to  the  re  feree  to  take  further 
evidence  is  prt  mature  ard  will  be  di.«^missed.  Wallace  v.  Doug- 
las, 42. 

5.  When  there  is  no  exception  taken  except  to  the  judgment,  usually 

no  case  on  appeal  is  recessary.  and  it  is  sufficient  to  file  the 
exceptions  thereto  in  ten  days  after  judgment,  as  provided  by 
Rule  27  of  this  Court.     Robeson  v.  Hodges,  49. 

6.  Where  there  are  no  exceptions  stated  in  the  case  on  appeal,  and 

no  errors  appear  upon  the  facv?  of  the  record,  the  judgment 
must  be  affirmed.     Taylor  v.  Plummer,  58. 

7.  The  refusal  to  give  instructions,  if  asked  in  writing  and  in  apt 

time,  like  the  charge  as  given,  is  deemed  excepted  to  {The  Codz, 
§412  (3) ),  but  none  the  less  it  is  the  duty  of  the  appellant  to 
assign  such  as  error  in  making  up  his  statement  of  case  on 
appeal  {The  Code,  §550).  nnd  if  this  is  not  done,  the  exception 
is  deemed  waived  (Rule  27  (4) ).     Ibid. 

8.  By  inherent  right,  as  well  as  by  stitute,  every  Court  has  the 

power  to  punish  contempts  committed  in  its  presence,  or  so 
near  as  to  interfere  with  the  transaction  of  its  business,  and  in 
such  cases  no  appeal  lies  to  any  other  Court.    In  re  Deaton,  59. 

9.  Where  the  contempt  is  not  committed  in  the  presence  of  the 

Court,  but,  as  here,  by  the  willful  disobedience  of  the  process 
of  the  Court,  and  the  publication  of  grossly  inaccurate  accounts 
of  its  proceedings  in  a  newspaper  with  intent  to  bring  the  Court 
into  contempt,  an  appeal  lies.    Ibid 
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10.  On  such  appeal,  if  from  the  Superior  Court  to  this  Court,  the 

findings  of  fact  by  the  Judge  are  conclusive,  and  this  Court  can 
only  review  the  law  applicable  to  such  state  of  facis.  Other- 
wise, on  appeal  from  a  Court  below  the  Superior  Court  to  that 
Court,  it  is  then  the  duty  of  the  Superior  C(»urt  Judge  to  review 
the.facts  and  the  law,  and,  in  his  discretion,  he  can  hear  addi- 
tional testimony,  orally  or  by  affidavit.    Ibid. 

11.  It  is  the  duty  of  the  Court  passing  sentence  in  proceedings  for 

contempt  to  set  out  in  the  record  the  facts  found  upon  which 
judgment  is  passed.  If  tlie  contempt  consists  in  publishing 
"  grossly  inaccurate  accounts  of  the  proceedings  of  the  Court," 
the  findings  must  show  that  the  publication  was  made  with 
intent  to  bring  the  Court  into  contempt,  and  the  language  used 
must  be  found  and  set  out.     Ibid. 

12.  When,  in  an  action  against  a  Sheriff  for  a  false  return,  the  Court 

permits  such  return  to  be  amended,  the  plaintiff  should  note  his 
exception,  and,  unless  the  amended  return  is  admitted  to  be 
true,  proceed  to  try  the  issue.  An  appeal  before  final  judgment 
on  such  admission,  or  a  verdict,  i^  premature,  and  will  be  dis- 
missed.   Manufacturing  Co.  v.  Buxton,  74. 

13.  When  the  appellant  does  not  docket  his  appeal  before  the  perusal 

of  the  docket  of  the  district  to  which  it  belongs,  the  appellee, 
upon  filing  the  certificate  required  by  Rule  17,  is  entitled,  upon 
motion,  to  have  the  appeal  docketed  and  dismissed.  Rose  v. 
Shaw,  126. 

14.  If  an  appeal  is  not  docketed  before  the  call  of  that  district,  at 
next  term  of  this  Court,  is  concluded,  the  appellee,  upon  exhib- 
iting the  certificate  of  the  Clerk  as  required  by  Rule  17,  may 
docket  and  have  the  appeal  dismissed.     Head-note  in  Bryan  v. 
Moring,  93  N.  C,  16,  corrected.     Bailey  v.  Brown,  127. 

15.  It  is  the  duty  of  the  Clerk  within  twenty  days  after  the  case  on 

appeal  is  filed  in  his  office  to  send  up  a  transcript  to  this  Court 
(The  Code,  §  551),  but  not  unless  his  fees  are  paid  by  the  appel- 
lant: Semble,  that  leave  to  appeal  in  forma  pauperis  does  not 
excuse  appellant  from  paying  costs  of  transcript.    Ibid. 

16.  If  the  transcript  is  not  sent  up  in  time  by  reason  of  the  appel- 

lant's failure,  when  notified,  to  pay  costs  of  the  transcript,  the 
appellee  may  move  to  docket  and  dismiss  the  appeal.     Ibid, 

17.  When  counsel  misunderstand  terms  of  written  agreement  as  to 

time  of  settling  case  on  appeal,  and  there  is  reasonable  ground 
for  being  misled  thereby,  and  the  case,  as  served  by  appellant, 
is  lost,  the  case  will  be  remanded  with  leave  to  parties  to 
serve  case  and  counter-case  de  novo,  and  upon  disagreement, 
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case  on  appeal  to  be  settle^  by  the  Judge,  nunc  pro  tunc. 
Mitchell  V.  Haggard,  173. 

18.  An  agreement  **  plaintiff  may  have  thirty  days  to  file  his  case  on 

appeal  from  adjournment  of  Court,  and  defendant  thirty  days 
thereafter,"  entitles  defendant  to  thirty  days  after  service  of 
appellant*s  case.    Ibid. 

19.  An  appellee  may  serve  a  *'  counter  case"  to  the  **  case  on  appeal/* 

served  by  the  appellant,  instead  of  specific  exceptions.  Home 
V.  Smith,  322. 

20.  The  conclusion  of  the  Court  below  as  to  the  fact  of  delivery,  sup- 

ported, as  it  was,  by  some  evidence,  will  not  be  reviewed  in  this 
Court.     Avent  v.  Arrington,  377. 

21.  When  the  jury  rendered  their  verdict  for  the  plaintiff ,  and  there- 

upon the  Court,  before  rendeting  judgment  upon  the  verdict, 
made  an  order  of  reference  for  an  account  between  the  parties 
to  ascertain  the  balance  due,  to  which  no  exception  was  made, 
but  defendant  appealed :  Held,  that  such  appeal  must  be  dis- 
missed as  premature.     Blackwell  v.  McCaine,  460. 

22.  When  the  Court  below  enters  interlocutory  judgments  or  orders, 

exceptions  taken  thereto  cannot,  generally,  be  brought  up  for 
review  until  after  final  judgment.    Ibid, 

23.  When  appellant  is  not  seriously  prejudiced  by  delay,  and  not 

deprived  of  any  substantial  right  by  the  rendition  of  an  inter- 
locutory judgment,  &c.,  the  regular  and  orderly  method  of  pro- 
cedure is  to  except  and  proceed  to  final  judgment,  so  that  the 
appeal  may  bring  up  the  whole  case  at  once.    Ibid, 

24.  When  this  Court,  in  its  Application  of  the  law  to  the  facts  of  a 

case,  omits  to  consider  material  facts,  and  the  interests  of 
parties  are  thereby  affected,  a  petition  to  rehear  will  be  granted, 
and,  in  so  far,  the  former  opinion  will  be  modified  and  judg- 
ment reformed.     Gay  v.  Grant,  478. 

25.  The  question  of  rejecting  a  letter  offered  in  evidence  is  not  review- 

able in  this  Court  unless  the  contents  of  the  letter  are  sent  up 
with  the  record.     Taylor  v.  Navigation  Co.,  484. 

Appeal,  when  premature,  191. 

ARBITRATION  AND  AWARD : 

1.  An  award  duly  made  upon  an  arbitration,  and  performed,  con- 

stitutes a  good  plea  in  bar  to  a  subsequent  action  for  the  same 
cause.     Cheatham  v.  Rowland,  218. 

2.  Where  the  defendant  pleads  in  bar  of  an  action  that  the  whole 

cause  of  action  alleged  in  the  complaint  has  been  the  subject  of 
arbitration,  and  the  award  performed,  and  also  alleges  in  his 
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answer  that  he  never  had  notice  of  plaintiff's  claim  until  after 
the  arbitration:  Heldj  that  the  a^awer  did  not  admit  that  the 
plaintiff's  claim  bad  not  been  submitted  to  the  arbitrators,  and 
that  it  was  competent  for  defendant  to  prove  that  it  had  been 
considered  and  was  embraced  in  the  award.    Ibid. 

ARREST :  See  False  Imprisonment. 

ASSETS,  Petition  to  Make  Real  Estate: 

1.  In  a  proceeding  by  an  administrator  to  sell  the  lands  of  his  intes- 

tate to  make  asEets,  the  heir  can  plead  the  statute  of  limita- 
tions to  such  claims  of  creditors  as  have  not  been  reduced  to 
judgment  against  the  administrator.  The  heir  is  bound  by 
such  judgment,  unless  he  oan  show  that  it  was  obtained  by 
collusive  fraud.    Proctor  v.  Proctor,  223. 

2.  "Where  in  such  proceeding  the  defendant  (heir)  pleaded  that  "if 

there  is  any  indebtedness  outstanding  against  the  estate  of 
plaintiff's  intestate,  the  same  is  barred  by  the  statute  of  limita- 
tions" {The  Code,  §153,  par.  2),  "and  ihe  said  statute  of  lim- 
itations is  hereby  pleaded  against  the  collection  of  said  claims: 
Held,  that  although  the  plea  is  indefinite  and  unsatisfactory,  it 
was  the  duty  of  the  Court  below  to  have  considered  and  deter- 
mined it,  and  a  failure  to  do  so  is  error.     Ibid. 

ASSIGNMENT: 

1.  The  words  **  we  promise  to  pay  to  L.  &  B.,  out  of  the  proceeds  of 

certain  railroad  ties  we  have  now  in  Hertford  County,  amount- 
ing to  forty-two  hundred,  the  sum  of  a  hundred  and  thirty-two 
dollars,  *  *  *  and  authorize  the  purchaser  to  retain  that 
amount  for  them,"  contained  in  a  promissory  note,  are  not 
sufficient  to  constitute  it  a  chattel  mortgage  or  an  equitable  lien, 
though  duly  proved  and  registered.     Britt  v.  Harrell,  10. 

2.  Nor  is  such  instrument  a  sufficient  equitable  assignment  of  the 

ties  or  the  proceeds  thereof,  to  the  payment  of  the  debt.    Ibid, 

8.  The  fact  that  a  debtor,  in  a  deed  of  assignment,  reserves  to  him- 
self the  personal  property  exemption  allowed  hiin  by  the  Con- 
stitution and  laws  of  the  State,  does  not  affect  the  validity  of 
the  deed,  and  is  no  evidence  of  a  fraudulent  intent.  It  is  not 
necessary,  in  this  case,  to  decide  whether  the  reservation  in  the 
deed  of  five  hundred  dollars  of  the  money  arising  from  the  sale 
of  property  by  the  assignee  would  raise  a  presumption  of  fraudu- 
lent intent,  and  make,  under  the  deed,  as  held  by  the  Court 
below,  fraudulent  per  se.    Bohbitt  v.  Rodwell,  236. 

4.  Where  W.  &  Co.,  bankers,  held  certain  funds  as  agent  for  the 
payment  of  land,  and  also  held  a  deed  to  the  land,  which  was 
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to  be  delivered  when  certain  corrections  were  made,  and,  pend- 
ing correspondence  on  this  subject,  W.  &  Co.  mixed  the  fund 
with  the  assets  of  the  bank,  and  thereafter  made  a  general 
assignment  of  all  their  effects  for  the  benefit  of  creditors:  HeUi, 
(1)  there  had  been  no  delivery  of  the  deed,  and  the  maker  of  the 
deed  could  not  recover  from  the  assignee  the  fund  deposited  to 
pay  the  purchase-money  upon  delivery;  (2)  the  action  being  one 
at  law  to  recover  a  specific  sum,  and  not  involving  any  equitable 
element,  the  plaintifif,  failing  to  establish  his  demand,  was  liable 
for  costs.     Griffith  v.  PFiw  borne,  403. 

ATTORNEY  AND  CLIENT: 

1.  An  attorney  cannot  terminate  his  relation  with  his  client  at  pleas- 

ure and  without  notice,  so  long  as  anything  remains  to  be  done 
about  the  matter  in  which  he  is  employed.     Gooch  v.  Peebles^  411. 

2.  So,  where  P.  was  the  attorney  of  an  executrix,  and  trustee  under 

a  will  (she  having  also  an  interest  in  the  property  devised),  who 
was  afterwards  removed  and  another  administrator  d,  6.  n. 
c.  t.  a.,  having  adverse  interest,  was  appointed  in  his  place,  and 
P.  became  his  attorney  in  the  settlement  of  the  estate:  Held, 
(hat  P.'s  relations  were  so  conflicting  and  antagonistic  that  the 
law  would  not  sanction  his  action,  and  this,  though  no  compen- 
sation was  actually  paid  him.     Ibid. 

3.  And  Tihere,  in  proceedings  by  such  administrator  to  sell  certain 

lands  of  his  testator  for  assets,  the  attorney,  P.,  who,  having 
purchased  en  interest  of  the  testator's  husband  in  the  lands,  Tvas 
co-defendant  with  his  client,  the  executrix,  obtained  a  decree 
of  Court  without  her  knowledge,  whereby  he  became  entitled 
to  the  surplus  proceeds  of  such  sale:  Held,  he  could  acquire 
thereby  no  interest  adverse  to  hers,  and  the  decree  should  be 
vacated,  so  far  as  it  affected  or  declared  his  interest.    Ihid, 

4.  The  conflict  of  his  duty  as  attorney  for  the  administrator,  charged 

with  protecting  the  inteiests  of  the  executrix  and  her  cestui  que 
trust  under  the  will  with  his  interest,  as  one  of  the  defend- 
ants, asserting  a  claim  against  the  e.<tate.  cannot  be  permitted 
in  a  Court  of  justice.    Ibid. 

5.  Discussion  by  Davis,  J. ,  of  the  duties  and  responsibilities  of  attor- 

neys in  their  relations  to  their  clients.    Ibid. 

BANKS  AND  BANKING: 

1.  In  an  action  by  a  receiver  of  a  National  bank  to  recover  the 
amount  of  certain  drafts  and  checks  drawn  by  one  S.  on  the 
bank,  and  paid  by  it  during  its  existence:  HeJd^  that  the  then 
president*s  authorizing  such  transactions  to  pay  debts  due  by 
himself,  though  with  the  knowledge  of  the  cashier  of  the  bank, 
is  no  sufficient  defence.    Dotod  v.  Stephenson^  467. 
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2.  The  president  and  officers  of  the  bank,  other  than  the  directors, 
have  no  authority  to  appropriate  its  moneys  for  the  payment  of 
private  debts.    Ibid, 

8.  The  defendant  cannot  be  in  the  place  of  one  who  had  made 
*'  over-drafts/*  for  he  had  no  deposit  in  the  bank.     Ibid. 

BILLS,  BONDS  AND  PROMISSORY  NOTES: 

1.  Where  a  single  bond  was  executed  in  1860,  and  more  than  ten 

jears.  exclusive  of  time  between  May,  1861,  and  January,  1870, 
had  elapsed  before  the  bringing  of  an  action  upon  it,  there  is  a 
presumption  of  payment  or  satisfaction  thereof.  Qrant  v. 
Gooch,  278. 

2.  To  rebut  this  presumption,  the  admissions  of  the  maker  and  his 

administrator  are  both  competent;  but  the  mere  admission  of 
the  administrator  that  he  had  not  paid  it  would  not  be  sufficient 
to  rebut  the  presumption  as  to  hiA  intestate.    Ibid. 

8.  Ordinarily,  evidence  to  rebut  the  statute  of  presumptions  ought 
to  embrace  the  whole  period.    Ibid. 

4.  Wliere,  in  a  former  action  in  which  the  name  instrument  was  in 

controversy,  the  administrator  of  the  maker  did  not  deny  the 
allegation  that  the  bond  had  not  been  paid:  Held,  that  upon  the 
trial  of  a  subsequent  action,  in  which  the  question  of  payment 
was  an  issue,  the  record  of  this  admission  could  be  read  as  evi- 
dence to  rebut  the  presumption  of  payment.    Ibid. 

5.  The  fact  that  such  former  action  was  decided  in  favor  of  the 

defendant  cannot  avail  to  affect  or  lessen  the  weight  9f  the 
admission.     Ibid. 

6.  Where  the  plaintiff,  endorsee  of  a  negotiable  note,  produces  the 

same  at  trial  in  a  suit  for  the  consideration,  its  execution  being 
admitted,  the  law  presumes  the  plaintiff  is  the  owner,  and  that 
it  was  assigned  to  him  before  maturity,  no  evidence  being 
offered  to  rebut  this  pret-umption.     Applegarth  v.  TUlery,  407. 

7.  Where  the  only  evidence  affecting  the  bona  fides  of  the  endorse- 

ment was  that,  at  the  time  of  the  execution,  there  were  eome 
facts  that  might  have  indicated  fraud  on  the  part  of  the  payee: 
Held,  that  the  plaintiff  (endorsee)  was  entitled  to  the  instruction 
that  there  was  no  sufficient  evidence  to  go  to  the  jury  that  the 
plaintiff  was  not  the  owner  of  the  note,  and  that  a  failure  on 
the  part  of  the  Court  below  to  give  this  instruction,  when  asked, 
entitled  the  plaintiff  to  a  new  trial.     Ibid. 

BOND:  See  Bills,  Bonds  and  Promissory  Notes. 

BOND,  OFFICIAL: 

1.  When  the  proceeds  of  real  estate,  in  proceedings  to  foreclose  a 
mortgage  given  by  a  person  since  deceased,  is  paid  into  the 
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Clerk's  office  by  judicial  order,  and  subsequently  it  is  directed 
that  the  surplus  of  the  fund,  after  payment  of  mortgage  debt, 
be  paid  to  the  administrator  of  the  mortgagor,  as  assets  to  pay 
debts,  non-compliance  with  such  judgment  is  a  breach  of  the 
bond,  and  the  administrator  is  the  proper  party  to  maintain  an 
action  therefor.    Sharpe  v.  Connelly,  87. 

2.  The  sureties  on  the  bond  at  the  time  such  breach  occurs,  are  not 
discharged  by  the  Clerk  subsequently  renewing  his  bond  with 
other  sureties.    I  did. 

BRIEF  OF  COUNSEL,  On  Rehearing,  44. 

CASES  OVERRULED:  See  Overruled  Cases. 

CAVEAT  EMPTOR,  463. 

CHARACTER: 

Particular  facts  are  inadmissible  to  prove  general  character,  23. 

CLAIM  AND  DELIVERY: 
Form  of  judgment  in,  344. 

CLERK: 

1.  When  the  CJerk  of  the  Superior  Court,  upon  the  certificate  of  the 

acknowledgment  of  a  grantor  in  a  conveyance,  or  of  proof  of 
its  execution,  and  privy  examination  of  a  married  woman  by  a 
Justice  of  the  Peace,  adjudges  such  certificate  to  be  in  due  form, 
admits  the  instrument  to  probate,  and  orders  its  registration, 
tbis  is  the  exercise  of  a  judicial  function,  which  cannot  be 
delegated  to  a  deputy,  nor  exercised  by  the  Clerk  as  to  an  instru- 
ment to  which  he  is  a  party.     White  v.  Connelly ^  65. 

2.  Hence,  when  the  Clerk,  who  is  the  grantor  in  a  deed  of  trust, 

acknowledges  the  execution  of  the  same  before  a  Justice  of  the 
Peace,  who  also  take^  the  privy  examination  of  grantor's  wife, 
and  the  Clerk  adjudges  the  certificate  made  by  the  Justice  of 
such  acknowledgment  and  privy  examination  to  be  in  due  form, 
admits  the  instrument  to  probate  and  orders  registration:  Held, 
that  such  registration  is  without  legal  warrant,  and  invalid  as 
to  third  parties.     Ibid 

3.  When  a  mortgage  is  acknowledged,  and  wife's  privy  examination 

taken  before  a  Justice  of  the  Peace,  but  the  adjudication  that 
the  same  is  in  due  form  and  the  order  of  registration  is  made 
by  a  Clerk  of  the  Superior  Court,  who  is  the  mortgagee  therein, 
the  adjudication  and  order  by  the  Clerk,  and  the  registration 
thereunder,  are  void.     Turner  v.  Connelly^  72. 

4.  When  the  proceeds  of  real  estate,  in  proceedings  to  foreclose  a 

mortgage  given  by  a  person  since  deceased,  is  paid  into  the 
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Clerk's  office  by  judicial  order,  and  subsequently  it  is  directed 
that  the  surplus  of  the  fund,  after  payment  of  mortgage  debt, 
be  paid  to  the  administrator  of  the  mortgagor,  as  assets  to  pay 
debts,  non-compliance  with  such  judgment  is  a  breach  of  the 
bond,  and  the  administrator  is  the  proper  party  to  maintain  an 
action  therefor.    Sharps  v,- Connelly y  87. 

5.  The  sureties  on  the  bond  at  the  time  stich  breach  occurrs,  are  not 

discharged  by  the  Clerk  subsequently  renewing  his  bond  with 
other  sureties.     Ibid. 

6.  It  is  the  duty  of  the  Clerk  within  twenty  days  after  the  case  on 

appeal  is  filed  in  his  office  to  send  up  a  transcript  to  this  Court 
{The  Code,  §  551),  but  not  unless  his  fees  are  paid  by  the  appel- 
lant: SenMe,  that  leave  to  appeal  in  forma  pauperis  does  not 
excuse  appellant  from  paying  costs  of  transcript.  Bailey  v. 
Brown,  127. 

7.  If  an  appeal  is  not  docketed  before  the  call  of  that  district,  at 

next  term  of  this  Court,  is  concluded,  the  appellee,  upon  exhib- 
iting the  certificate  of  the  Clerk  as  required  by  Rule  17,  may 
docket  and  have  the  appeal  dismissed,  ^cad-note  in  Bryan  v. 
Moring,  99  N.  C,  16,  corrected.    Ibid, 

Jurisdiction  of,  52. 
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Section  1784 19 
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COLOR  OF  TITLE: 

1.  In  proving  continuous  adverse  possession  under  color  of  tiile, 

nothing  must  be  left  to  conjecture.  The  testimony,  if  believed, 
mu^t  show  the  continuity  of  the  possession  for  the  full  statutory 
period  in  plain  terms  or  by  necessary  implication.  Ruffln  v. 
Overby,  78. 

2.  One  entering  upon  land  under  a  deed  or  color  of  title  that  defi- 

nitely deecr  bes  the  metes  and  bounds  of  the  land  conveyed,  or 
purporting  to  be  passed  to  him,  is  presumed  to  prefer  claim  to 
all  of  the  land  covered  by  the  paper  title  under  which  he  holds, 
and  no  further.     Ibid. 

3.  Where  one  enters  upon  land  as  a  lessee  of  a  definite  portion  of 

the  territory  covered  by  the  deed  under  which  his  lessor  claims, 
the  possession  of  the  former  enures  to  the  benefit  of  his  landlord 
to  the  outside  limits  of  the  latter's  deed.    Ibid. 

4.  The  fact  that  the  ancestor  of  the  plaintiff  sank  a  shaft  for  mining 

purposes,  or  built  a  house  for  laborers  who  were  working  in  a 
mine  on  the  land,  would  not  be  sufficient  to  show  title  under 
color  in  such  ancestor  unless  it  had  appeared  also  that  the  house 
had  been  continuously  occupied  or  the  mine  regularly  worked 
for  seven  years.    Ibid. 
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5.  Occasional  acts  of  ownership,  however  clearly  they  may  indicate 

a  purpose  to  claim  title  and  exercise  dominion  over  the  land,  do 
not  cont^titute  a  possession  that  will  mature  title.     Ibid, 

6.  Whatever  doubt  may  have  been  entertained  as  to  the  competency 

of  tax- lists,  in  cases  like  the  present,  this  Court  has  decided  that 
proof  of  listing  land  for  taxation  is  admissible  as  an  act  done  in 
pursuance  of  law  and  under  a  claim  of  ownership,  though  of 
very  flight  import  as  evidence  of  title;  but,  if  the  testimony  had 
been  admitted,  the  plaintiffs  would  si  ill  have  failed  to  make  a 
prima  facie  case,  and  the  error  does  not  entitle  them  to  a  new 
trial.    Ibid, 

7.  An  instrument,  though  signed,  is  not  available  to  prove  color  of 

title  unless  it  is  delivered.     Arent  v.  Arrington,  377. 

8.  The  delivery  of  a  paper- writing  offered  to  show  color  of  title  may 

be  proved  by  parol,  and  its  probate  and  registration  is  not  essen- 
tial to  such  proof.     Ibid. 

9.  The  Code.  gl245,  amended  by  Laws  of  1885,  ch.  147,  making  a 

contract  for  $«le  of  land  inadmissible  without  registration,  dof« 
not  make  registration  essential  to  the  use  of  a  deed  to  show 
color  of  title,  where  there  is  a  claim  and  possession  under  it 
Ibil.. 

10.  Possession  under  color  of  title  works  notice  to  purchasers.     Ibid, 
COMMERCE,  INTER-STATE:  See  I>ter-State  Commerce. 
CONDEMNATION  OF  LAND:  See  Eminent  Domain. 

CONSTITUTION: 

1.  A  creditor  by  contract  has  a  vested  right  either  to  the  remedy  for 

the  recovery  of  his  debt  that  existed  when  the  contract  was 
made,   ot   another  sufficient   remedy   in    its    stead.     Long  v. 
Walker  ,90. 

2.  In  altering  the  remedy  a  State  cannot,  hf  law,  impair  its  efficacy 

in  the  least  degree,  because  the  right  to  impair  means  a  license 
to  destroy.     Ibid, 

3.  Before  the  year  1867  the  creditor  could  cause  execution  to  issue 

against  the  real  and  i)ersonal  property  of  the  debtor,  and  if 
there  were  no  personal  goods,  or,  in  the  opinion  of  the  Sheriff, 
not  sufficient  to  satisfy  the  debt,  the  officer  was  required  to  levy 
upon  and  sell,  without  embarrassment  to  the  creditor,  the  whole 
body  of  the  debtor's  land,  if  necessary,  at  all  events  his  entire 
interest  in  that  3(  Id.     Ibid. 

4.  If  the  new  remedy,  as  compared  with  that  provided   when  the 

contract  was  made,  has  a  tendency  to  diminish  the  value  of  the 
debt  in  the  least  degree,  it  is  unconstitutional.     Ibid 
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5.  After  the  decision  in  the  case  of  Edwards  v.  Kearsey  (96  U.  S., 

100),  this  Ck)urt  and  the  Legislature  of  the  State  declared  the 
Act  of  1869  unconstitutional  as  to  debts  contracted  before  the 
24th  of  April,  1868,  and  the  liabilities  of  citizens  were  settled  by 
the  sale  of  land  to  satisfy  debts  created  before  that  date  with- 
out allotment  of  homsteads.    Ibid, 

6.  The  Constitution  (Art.  I,  §  19)  guarant-  es  the  right  to  trial  by 

jury,  in  controversies  respecting  property,  only  in  cases  wh^re, 
under  the  common  law,  the  demand  that  the  facts  should  be  so 
found  could  not  have  been  refused,  and  in  fixing  the  question  of 
compensation  to  the  land-owner  for  right-of-way  condemned  to 
the  use  of  a  railroad,  commissioners  do  not  invade  the  province 
that,  under  the  ancient  law,  belonged  exclusively  and  peculiiarly 
to  the  jury.     Railroad  v.  Parker ^  246. 

Article   4,  section  12 62 

10,        *•       2,8 , 116 

1,        "       19 248 


(i 
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CONTRACT : 

1.  Formerly  all  contracts,  or  memoranda  purporting  to  be  contracts, 

to  convey  lands,  were  required  by  The  Code,  ^1245,  to  be  reg- 
istered Itefore  they  could  be  admitted  in  evidence.  Quaere, 
whether  this  requirement  is  dispent^ed  with  by  ch.  147,  Laws 
1885.     Fortesque  v.  Crawford,  29. 

2.  When  C.  agrees  to  deliver  on  board  plaintiff's  schooners  at  certain 

landings  lumber  every  month  till,  in  the  aggregate,  it  shall 
amount  to  4,500,000  feet,  with  the  further  stipulation  tliat  such 
cargo  shall  be  shipped  from  the  landing  to  Elizabeth  City  at 
plaintifiTs  risk,  and  theie  measured,  inspected  and  paid  for: 
Held,  that  the  plaintiff  was  entitled  to  recover  two  cargoes,  ^^ 
shipped,  in  an  action  of  claim  and  delivery  brought  against  a 
creditor  of  C. ,  who  had  caused  one  cargo  to  be  seized  before, 
and  the  other  after,  being  discharged  at  Elizabeth  City,  under  a 
warrant  of  attachment  issued  in  an  action  against  C.  Albemarle 
Lumber  Co.  v.  Wilcox,  34. 

3.  When  property  purporting  to  be  sold  is  so  separated  as  to  be  fully 

identified  and  distinguished  from  other  property  of  like  kind, 
and  the  price  is  certain,  or,  by  the  terms  of  agreement,  can 
be  ascertained  (as  in  our  case  by  measurement  and  inspec- 
tion), the  payment  of  any  part  of  the  price  as  earnest  money, 
or  by  note  in  lieu  of  it,  or  the  delivery  of  the  property,  post- 
poning the  settlement  until  the  quantity  can  be  definitely  deter- 
mined, makes  the  sale  complete.    Ibid. 
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4.  Where  there  is  an  actual  delivery,  but  no  distinct  agreement  aa 

to  the  exact  price  of  an  article,  and  no  means  provided  of 
making  it  certain,  the  title  does  not  pass,  and,  if  the  perBon 
consume  the  article  so  delivered  to  him,  he  becomes  liable  on 
an  implied  promise  to  pay  the  reasonable  value,  but  not  by  force 
of  the  inchoate  contract  to  sell.    Ibid, 

5.  A  creditor  by  contract  has  a  vested  right  either  to  the  remedy 
•         for  the  recovery  of  his  debt,  that  existed  when  the  contract 

was  made,  or  another  sufficient  remedy  in  its  stead.  Long  v. 
Walker,  90. 

6.  In  altering  the  remedy  a  State  cannot,  by  law,  impair  its  efficacy 

in  the  least  degree,  because  the  right  to  impair  means  a  license 
to  destroy.    Ibid. 

7.  If  there  is  no  technical  insurable  interest,  only  the  insurance 

companies  can  avail  themselves  of  it  as  a  defence  c>n  account 
of  such  contracts  being  against  public  policy.  Fertilizer  Co.  v. 
Reams,  283. 

8.  A  contingent  assignment  of  an  insurance  policy,  with  the  subse- 

quant  assent  of  the  company,  makes  a  new  and  valid  contract 
with  the  assignee,  and  puts  the  legal  title  to  the  amount  of  the 
loss  in  him,  and  he  may  sue  for  it  in  his  own  name.     Ibid, 

9.  Even  if  the  assignments  of  the  insurance  policies  were  made  to 

secure  indebtedness,  they  were  not  void  as  against  plaintiffs  for 
want  of  registration,  where  the  assignor  and  a^^signee  were 
partners.    Ibid, 

10.  The  contract  of  a  guarantor  is  a  separate  and  distinct  obligation 

from  that  of  the  principal  debtor,  and  it  is  immaterial  that  the 
guaranty  is  written  upon  the  same  paper  as  the  original  obliga- 
tion. His  liability  is  not  that  of  a  surety.  Coleman  v.  Ful- 
ler, 328. 

11.  In  an  action  to  declare,  among  other  things,  a  contract  rescinded, 

plaintiffs  proposed  to  show  that  defendants  offered  to  compro- 
mise the  matter;  the  defendants,  without  objection,  had  already 
testified  that,  after  failing  to  make  settlement  with  plaintiffs, 
they  had  offered  to  accept  a  sum  by  way  of  compromise:  Held, 
that  while,  generally,  an  offer  of  compromise  is  incompetent 
evidence,  inasmuch  as  it  was  irrelevant  in  this  case,  its  admis- 
sion could  not  prejudice  defendants,  and  was  harmless.  Reavis 
V.  Crenshaw,  869. 

12.  Where  it  appeared  from  the  evidence  that  both  plaintiffs  wrote 

to  one  of  the  defendants  and  asked  him  not  to  ship  certain 
machinery  previously  ordered  and  contracted  for,  and  the 
machinery  was  not  shipped,  and  there  was  also  an  offer  by  the 
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plaintiffs  to  pay  damages:  Held,  there  was  some  evidence  to  go 
to  the  jury  of  a  rescission  of  the  contract.    Ibid, 

13.  A  contract  where  one  grants  to  a  company  the  right  for  ten 

years  to  land  and  receive  all  freights  for  a  certain  town 
amounts  to  more  than  a  license.     Taylor  v.  Navigation  Co, ,  484, 

14.  Taking  this  to  be  a  mere  right-of-way,  it  falls  within  the  statute 

allowing  registration  {The  Code,  §  1264),  in  that  it  purports  to 
convey  an  "  interest  in  or  concerning  land."    Jbid, 

15.  A  contract  signed  by  an  authorized  agent  may  be  ratified  by  the 

company,  and  for  this  purpose  its  acts  are  sufficient.    Ibid, 

16.  As  there  was  nothing  in  the  contract  to  foibid  plaintiff  having 

another  wharf,  evidence  of  this  was  inadmissible.    Ibid, 

CONTEMPT: 

1.  Alternative  judgments  are  not  allowed,  eithei  in  civil  or  criminal 

cases,  hence  it  is  error  to  sentence  a  party  to  *'pay  a  fine  of 
$40,  and  in  default  thereof  be  imprisoned  thirty  days.  In  re 
Deaton,  59. 

2.  By  inherent  right,  as  well  as  by  statute,  every  Court  has  the 

power  to  punish  contempts  committed  in  its  presence,  or  so  near 
as  to  interfere  with  the  transaction  of  its  business,  and  in  such 
cases  no  appeal  lies  to  any  other  Court.     Ibid. 

3.  Where  the  contempt  is  not  committed  in  the  presence  of  the 

Court,  but,  as  here,  by  the  wilful  disobedience  of  the  process  of 
the  Court,  and  the  publication  of  grossly  inaccurate  accounts  of 
its  proceedings  in  a  newspaper  with  intent  to  bring  the  Court 
into  contempt,  an  appeal  lies.    Ibid. 

4.  On  such  appeal,  if  from  ihe  Superior  Court  to  this  Court,  the 

findings  of  facts  by  the  Judge  are  conclusive,  and  this  Court 
can  only  review*the  law  applicable  to  such  state  of  facts.  Other- 
wise, on  appeal  from  a  Court  below  the  Superior  Court,  to  that 
Court,  it  is  then  the  duty  of  the  Superior  Court  Judge  to  review 
the  facts  and  the  law,  and,  in  his  discretion,  he  can  hear  addi- 
tional testimony,  orally  or  by  affidavits.    Ibid, 

5.  It  is  the  duty  of  the  Court  passing  sentence  in  proceedings  for 

contempt  to  set  out  in  the  record  the  facts  found,  upon  which 
judgment  is  passed.  If  the  contempt  consists  in  pubh'shing 
**  grossly  inaccurate  accounts  of  the  proceedings  of  the  Court," 
the  findings  must  show  that  the  publication  was  made  with 
intent  to  bring  the  Court  into  contempt,  and  the  language  used 
must  be  found  and  set  out.    Ibid. 

105—34 
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6.  The  Code,  %  654,  providing  proceediDgs  "  as  for  contempt/'  applies 

only  to  civil  actions,^-except  sub-sections  4,  5  and  6.  It  is  only 
in  proceedings  as  for  contempt  that  the  notice  to  show  cauee 
must  necessarily  be  based  upon  an  affidavit.    Ibid. 

7.  A  party  charged  with  contempt  is  not  entitled  to  a  trial  by  jury. 

Ibid. 

8.  The  mayor  has  jurisdiction  to  punish  for  contempt.    Ibid. 

CORPORATIONS: 

1.  The  assent  of  a  majority  of  stockholders,  expressed  eltewhere 

than  at  a  meeting  of  the  stockholders,  as  where  the  assent  of 
each  is  given  separately  and  at  different  times  to  a  person  who 
goes  around  to  them  privately,  does  not  bind  the  company.  An 
agency  to  execute  a  mortgage  given  in  this  manner  gives  no 
validity  to  the  mortgage.  It  is  not  the  corporation's  act,  which 
can  only  be  authorized  in  the  mode  required  by  law.  Duke  v. 
Markham,  131. 

2.  The  use  by  the  company  of  money  raist  d  by  such  mortgage  would 

not,  of  itself,  be  a  ratification.  If  the  company  ratify  the  mort- 
gage, it  would  not  validate  it  as  to  other  creditors,  if  mortgage 
is  invalid  when  registered.    Ibid. 

3.  When  a  mortgage  by  a  corporation  is  signed  by  the  president, 

secretary  and  two  stockholders  and  duly  witnessed,  but  there  is 
no  common  t^ral  attached,  and  the  probate  recit€8  that  it  is 
**  acknowleded  by  the  secretary,  who  also  proves  the  execution 
by  the  president  and  two  stockholders,"  such  probate  is  inaulTi- 

*  cient  and  docs  not  authorize  registration,  and  is  ineffectual  to 

«  pass  title  as  against  creditors.     Ibid. 

4  Any  conveyance  or  mortgage  of  its  property  executed  by  any 
corporation  is  void  and  of  no  effect  as»to  the  creditors  of  said 
x:orporation  existing  at  the  time  of  the  execution  of  said  deed 
or  mortgage,  and  who  shall  commence  proceedings  to  enforce 
their  claims  against  the  corporation  within  sixty  days  after  reg- 
istration of  the  conveyance.     Duke  v.  Markham,  138. 

COSTS: 

1.  When  a  reargument  is  ordered  by  the  Court  (Rule  38),  and  an 

additional  brief  is  printed,  the  cost  thereof,  not  exceeding  ten 
pages,  will  be  allow^ed  to  the  successful  party,  under  Rule  87. 
Emry  v.  Railroad,  44. 

2.  One  C,  as  executor,  recovered  judgment  against  the  defendant 

on  a  debt  due  to  his  testator  by  contract  before  the  year  1867, 

.  and  caused  execution  to  issue.   The  defendant  paid  to  the  Sheriff 

the  principal  and  interest  of  the  judgment,  and  took  his  receipt 

therefor  (not  including  costs).    The  Sheriff  sold  the  land  of 
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defendant,  already  levied  on  to  satisfy  the  costs,  at  which 
sale  plaintiff  bought,  and  brings  this  action  to  recover  posses- 
sion: Held,  that  the  right  to  recover  disbursements,  in  case  of 
default  in  payment,  being  secured  by  law,  when  the  contract 
was  made,  entered  into  and  formed  a  part  of  it,  and  such  costs 
as  incidents  of  the  judgment  constitute  a  lien  upon  the  same 
property,  and  to  the  same  extent,  as  the  principal  and  interest 
of  the  debt.    Long  v.  WalkeVf  90. 

3.  This  lien  exists  in  favor  of  the  officers  of  the  Court  when  they  do 

not  require  the  plaintiff,  as  they  have  a  right  to  do,  to  pay  their 
fees  in  advance.  In  such  instances  the  officers  (Sherifif  and 
Clerk  of  the  Court)  have  the  right  of  retainer  to  the  extent  of 
the  costs  out  of  the  amount  collected,  and  neither  can  be  com- 
pelled to  look  exclusively  to  the  plaintiff  *s  prosecution  bond,  nor 
prevented  from  exhausting  his  remedy  against  the  debtor,  by 
reason  of  any  receipt  or  compromise  betwe(*n  the  judgment 
creditor  aud  debtor.     Ibid. 

4.  The  receipt  given  in  this  case  did  not  op(  rate,  like  the  receipt  of 

principal  and  interest  of  a  debt,  while  suit  is  pending  for  its  col- 
lection, to  extinguish  plaintiff's  claim  against  defendant  for 
the  costs  incident  to  the  action,  in  the  absence  of  some  r-pecial 
agreement  to  the  contrary.    Ibid. 

5.  If  the  sale  of  defendant's  land  imder  the  execution  would  have 

been  valid  without  allotting  liiui  a  homestead  thereon,  when  the 
principal  and  interest  of  the  debt  had  not  been  paid,  the  estate 
of  the  debtor  pa<^6ed  to  the  plaintiff  under  the  f^ale  to  satisfy  the 
costs  due  by  virtue  of  the  execution.    Ibid. 

6.  If  the  creditor  is  required  to  pay  the  costs  of  allotting  any  home- 

stead in  advance  and  of  selling  successively  the  excess,  the 
reversion  and  the  homestead  itself,  and  incurs  the  risk  of  pay- 
ing such  expenses  without  reimbursement,  if  the  proceeds  of 
all  do  not  pay  his  debt,  the  value  of  the  debt  is  diminished  by 
the  sum  total  of  such  expense*  and  by  the  decreased  amount 
realized  by  selling  the  reversionary  interest  and  homestead 
separately.     Ibid. 

7.  When  an  action  is  ordered  removed  to  another  county,  it  is  error 

in  the  Judge  presiding  in  the  Superior  Court  of  the  county  from 
which  the  cause  is  removed,  at  the  next  term  thereof,  and  before 
the  term  of  the  Court  in  the  county  to  which  it  was  removed, 
to  direct  that  the  action  be  dismissed  if  the  costs  of  the  tran- 
script be  not  paid  in  a  time  specified.  The  party  procuring  the 
order  of  removal  has  until  the  term  of  the  Court  to  which  the 
cause  is  removed  to  deposit  his  transcript.  Fisher  v.  Mining 
Company  y  123. 
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8.  When  a  motion  to  re-tax  a  bill  of  costs  is  made  at  the  next  term 

afcer  judgment  is  entered,  it  is  error  for  the  Judge  to  hold  that 
he  has  no  power  to  entertain  it.  Semhle,  the  motion  could  be 
made  any  time  within  one  jear  after  judgment.  In  re  Smithy 
167. 

9.  Usually,  a  rulii^g  of  the  Court  upon  taxation  of  witness  tickets  is 

not  appealable,  but  it  is  otherwise  when  the  Court  refuses  to  act 
on  the  motion,  on  the  ground  of  a  want  of  power.     Ibid. 

When  plaintiff  liable  for  costs,  403. 

COUNSEL: 

Observations  by  Merrimon,  C.  J.,  upon  the  duties  and  responsibili- 
ties of  couusel.     Emry  v  Railroad,  45. 

Agreement  of — case  on  appeal,  178. 
COUNTER-CLAIM,  191. 

DAMAGES: 

Where,  upon  an  issue  of  damages  for  advertising  for  sale  land 
embraced  in  a  deed  of  trust  securing  a  contract  which  had  been 
rescinded,  there  was  no  evidence  to  go  to  the  jury  by  which  to 
determine  the  amount  of  damages:  Held,  that  the  charge  of  the 
Court  that  ''if  the  jury  shall  decid»»  that  plaintiff  is  entitled  to 
damages,  the  measure  of  his  damages  will  be  his  loss  resulting 
from  inal  ility  to  sell  his  land,"  etc.,  was  error,  and  entitles 
defendant  to  a  new  trial.     Reavis  v.  Orenahaw,  369. 

DEED : 

1.  Prior  to  the  pn  sent  Consticut  on,  a  deed  by  husband  to  wife, 

founded  on  a  valuable  consideration,  was  upheld  in  equity. 
Winborn^.  v.  Downing,  20. 

2.  A  deed   which  conveyed  *'to  C.  D.   a  certain  parcel  of  land'' 

(describing  it)  contained  a  clause  as  follows:  **And  I  do  further 
agree  to  warrant  and  defend  the  title  of  the  same  to  her,  the 
said  C.  D.,  her  heirs  or  assigns  forever,"  conveyed  a  fee-simple 
estate.     Ibid, 

8.  Unless  this  construction  is  given,  the  words  **  to  her  heirs,"  and 
the  term  "forever,"  would  be  meaningless.    Ibid, 

4.  Disorderly  arrangement  and  punctuation  may  be  disregarded 

when  necesmry  to  get  the  intention  of  the  parties.    IbiJ, 

5.  A  deed  absolute  on  its  face,  but  intended  as  a  mortgage,  cannot 

operate  as  such  unless  it  is  alleged  and  proved  that  the  clause 
of  redemption  was  omitted  by  reason  of  ignorance,  mistake, 
fraud  or  undue  advantage.     Oreen  v.  Sherrod,  197. 
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6.  Where  the  description  in  a  deed  oflfered  to  show  title  was  "fifty 

acres  of  land  lying  in  the  county  of  Hertford  and  bounded  as 
follows:  By  the  lands  of  John  H.  Liverman,  John  P.  Livermaa 
and  Isaac  J.  Snipes'':  Heldy  that  the  language  left  open  for  expla- 
nation by  parol  proof  only  the  question  whether  there  was  a 
tract  of  land  in  Hertford  County  containing  fifty  acres,  and  so 
bounded  by  the  lands  of  the  three  persons  named  as  to  separate 
it  from  the  other  tracts  and  indicate  its  limits  with  reasonable 
certainty.     Blow  v.  Vavghan^  199. 

7.  In  the  complaint  filed  the  land  was  described  as  "adjoining  the 

lands  of  John  P.  Liverman,  John  H.  Livertnan  and  Isaac  J. 
Snipes,  and  containing  fifty  acres:  Held,  that  the  description  in 
the  com))laint  was  too  vague  to  be  explained  by  parol  testi" 
mony,  and  if  the  transcript  was  correctly  copied  in  the  com- 
X)laint,  the  action  might  have  leen  dismissed  for  failure 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  or 
after  the  evidence  was  heard  the  jury  might  have  been  told 
that  there  was  a  fatal  vaiiance  between  the  allegations  and 
the  proof.     Ibid, 

8:  A  deed  that  contains  no  descriptive  word  or  phrase  sufficient, 
with  the  aid  of  competent  extrinsic  testimony,  to  identify  and 
determine  all  of  its  boundary  lines,  will  not  pass  any  estate  to 
the  bargainee  therein  named.     Ibid. 

9.  The  test  of  the  adaiissibility  of  evidence  dehors  the  deed  is 
involved  in  the  question  whether  it  tends  to  explain  some 
descriptive  word  or  expression  contained  in  it,  as  to  show  that 
such  phiaseology,  otherwise  of  doubtful  import,  contains  in 
itself,  with  such  explanation,  an  identification  of  the  land  con- 
veyed. The  rule  U  founded  on  the  maxim,  'Id  certum  est 
quod  certum  reddi potest.'*    Ibid. 

10.  The  rule  that  the  descriptive  words  in  the  deed  must,  with  the 

aid  of  the  evidence  aliunde,  to  which  they  point,  identify  the, 
boundaries  of  the  land  conveyed,  has  been  sanctioned  by  the 
Courts,  not  only  upon  the  idea  that  there  must  be  a  certain  sub- 
ject-matter, but  because  its  observance  is  essential  to  a  proper 
enforcement  of  the  statute  of  frauds.     Ibid. 

11.  The  sufficiency  of  descriptions  in  levies  were  made  to  depend,  in 

some  instances,  upon  the  construction  given  by  the  Courts  to 
the  statute  (Rev.  Code,  §  16.  ch.  62),  prescribing  what  they 
should  contain,  and  hence  the  Courts  held  descriptions  in  levies 
sufficiently  definite  that  have  been  declared  too  vague  in  deeds 
of  conveyance.     Ibid. 

12.  Proof  in  this  case  that  a  tract  of  land,  containing  one  hundred 

and  twenty-five  acres  and  belonging  originally  to  John  W, 
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Blow,  from  whom  the  ancestor  of  plaintiffs  claimed,  was  com- 
pletely surrounded  and  bounded  by  the  lands  of  the  three  per- 
sons named  in  the  deed,  will  not  identify  the  Und  which  the 
deed  purports  to  convey,  because  there  is  no  testimony  to  show 
in  what  part  of  it  the  fifty  acres  is  to  he  laid  off.  {Hiiiton  v. 
'Roach,  95  N.  C,  106,  overruled.)    Ibid. 

13.  Where  two  tracts  of  land  were  described  in  a  Sheriff 's  deed  as 

follows:  "1st,  a  certain  tract  of  land  in  aforesaid  county,  ad- 
joining the  lands  of  J.  R.  Conner  and  others,  containing  fifty 
acres,  more  or  less;  2d,  a  certain  tract  of  land  in  aforesaid 
county,  adjoining  the  lands  of  J.  B.  Spivey  and  others,  contain- 
ing tvventy  five  acres,  more  or  less":  Held^  that  both  descrip 
tions  were  too  vague  and  indefinite  to  be  aided  J  y  parol  proof. 
Wilson  y.  Johnson^  211. 

14.  The  facts  relied  upon  as  the  basis  of  a  defence  or  counter-claim 

must  be  set  out  in  an  answer  with  the  same  precision  as  is 
requisite  in  a  complaint,  and,  therefore,  a  defendant  who 
expects  to  prove  that  there  was  an  actual  mistake  by  which  the 
word  "  heirs"  was  omitted  from  a  deed  which  he  proposes  to 
offer  in  evidence,  or  to  insist  that  there  is  internal  evidence  in 
such  deed  that  the  grantor  intended  to  convey  the  fee  and 
omitted  the  word  of  inheritance  by  mistake,  must  set  up  his 
equity  in  his  answer.    Andei'son  v.  Logan,  266. 

15.  The  Courts,  in  order  to  carry  out  the  intent  of  the  grantor,  where 

it  could  be  gathered  from  the  face  of  a  deed,  have  construed 
conveyances  as  pas^ing  an  estate  of  inheritance  in  all  cases 
where  the  word  "heirs"  was  joined  as  a  qualification  to  the 
name  or  designation  of  the  bargainees,  even  in  the  clause  of  war- 
ranty, or  where  the  covenant  of  warranty  was  confused  with 
the  premises  or  hahendiirn,  if,  by  the  transposition  of  it,  or 
by  making  a  parenthesis,  or  in  any  way  disregarding  punctua- 
tion, the  word  **  heirs"  could  be  made  to  qualify  the  apt  words 
of  conveyance  in  the  premises,  or  the  words  **  to  have  and  to 
hold"  in  the  habendum  and  tenendum,  even  though  it  was 
made  to  do  double  duty  as  a  part  of  the  covenant  of  warranty. 
Ibid. 

16.  Where  there  are  no  words  of  conveyance  in  the  instrument,  or 

where  ths  word  "heirs"  does  not  appear  in  any  part  of  the 
deed  except  in  connection  with  the  name  of  the  bargainor,  or 
with  some  expression  such  as  "  party  of  the  first  part,"  used  in 
the  clause  of  warranty,  or  elsewhere,  to  designate  the  grantor, 
the  dted,  if  executed  before  the  Act  of  1879  was  passed,  will  be 
construed  as  vetting  only  a  life- estate  in  the  bargainee.    I  hid. 
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17.  Where  the  deed  set  forth  that  the  bargainors,  **for  and  in  con- 

sideration of  the  sum  of  two  thousand  dollars  to  them  in  hand 
paid  by  J.  W.,  dolh  give,  grant,  bargain,  sell  and  convey  all  of 
the  piece  or  parcel  of  land,  or  so  much  as  our  interest,  lying  and 
being,"  &c.  (giving  a  description  of  the  land),  '*  to  have  and  to 
hold  all  of  our  interest  in  the  above  mentioned  lot  from  our- 
selves, our  hairs  and  all  that  may  claimi  under  us  and  our  assigns 
forever,  all  that  above-mentioned  lot  and  premises":  Held,  that 
the  bargainee  took  only  a  life-estate.     Ibid. 

18.  When  a  certificate  of  probate  is  not  sufficient  to  entitle  the  instru- 

ment to  registration,  if  a  party  make  it  part  of  his  pleading  he 
waives  the  question  of  its  admissibility.  Avent  v.  Arrington,  377. 

19.  So  likewise,  defendant's  admission  that  a  paper- writing  in  ques- 

tion is  the  one  attached  as  an  exhibit  in  the  pleadings,  relieves 
the  plaintiff  of  proving  its  contents,  but  its  delivery  and  seal- 
ing may  still  be  disputed.     Ibid. 

20.  Where  a  deed  is  proved  and  registered  there  is  a  presumption  of 

proper  delivery,  nothing  more  appearing.     Ibid. 

21.  An  instrument,  though  signed,  id  not  available  to  prove  color  of 

title,  unless  it  is  delivered.     Ibid. 

22.  The  delivery  of  a  paper- writing,  offered  to  show  color  of  title, 

may  be  proved  by  parol,  and  its  probate  and  registration  is  not 
essential  to  such  proof.    Ibid. 

23.  The  Code,  %  1245,  amended  by  Laws  of  1885,  ch.  147,  making  a 

contract  for  sale  of  land  inadmissible  without  registration,  does 
not  make  registration  essential  to  the  use  of  a  deed  to  show 
color  of  title,  where  there  is  a  claim  and  possession  under  it. 
Ibid. 

24.  Possession,  under  color  of  title,  works  notice  to  purchasers.  Ibid. 

25.  The  conclusions  of  the  Court  below  as  to  the  fact  of  delivery, 

supported,  as  it  was,  by  some  evidence,  will  not  be  reviewed  in 
this  Court.     Ibid. 

26.  Declarations  of  grantor  of  delivery ,  being  against  his  own  interest, 

are  admissible  to  show  it.     Ibid. 

27.  A  deed,  absolute  upon  its  face,  may  be  treated  as  a  mortgage, 

when  it  was  agreed,  at  the  time  of  its  execution,  that  such 
should  be  its  purpose.  But  the  proof  of  this  should  be  strong 
and  satisfactory.     Waters  v.  Crabtree,  394. 

28.  But  if  the  purpose  of  the  deed  was  to  operate  as  a  mortgage,  it 

cannot  have  that  effect  against  subsequent  bona  fide  purchasers 
for  value  and  without  notice.     Ibid. 

29.  When  such  contemporaneous  agreement  is  afterwards  reduced  to 

writing,  it  relates  back  to  the  execution  of  the  deed.    Ibid. 
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30.  When  a  deed,  absolute  on  its  face,  but  intended  us  a  mortgage, 
was  executed  in  1859,  and  a  defeasance  was  executed  in  pursu- 
ance of  the  intention  of  the  parties  in  1861,  and  recorded  in  1862, 
and  in  1864  the  records  were  destroyed:  Held,  that  subeequent 
purchasers  for  value,  without  actual  notice,  whose  deeds  were 
duly  lecorded,  were  not  afftctfd  with  notice  of  such  registra- 
tion.    Ibid. 

81.  Nor  can  re-registration  of  the  defeasance  in  1886,  after  the  regis- 

tration of  the  mesne  conveyances  to  the  innocent  purchasers, 
avail  to  defeat  tlieir  rights.    Ibid. 

82.  Where,  in  such  case,  plaintiff  had  notice  of  the  registration  of 

the  mesne  conveyances,  and  of  posst^ssion  of  defendants  under 
thera  for  fifteen  Tears,  and  all  this  time  and  for  eight  years 
after  paying  the  dtbt  secured  by  the  deed,  he  failed  to  register 
the  defeasance  or  assert  his  claim:  Held,  he  was  guilty  of  gross 
negligence  and  not  entitled  to  the  relief  of  a  Court  of  Equity. 
Ibid. 

Evidence  of  intent  of  party  to  a  deed,  23. 

Registration  of,  65. 

DELIVERY: 

Presumption  of  proper  delivery,  377. 

DESCRIPTION  IN  DEED: 

1.  Where  the  description  in  a  deed  offered  to  show  title  w^as  '*  fifty 

acres  ( f  land  lying  in  the  county  of  Hertford,  and  bounded  as 
follows:  By  the  lands  of  John  H.  Liverman,  John  P.  Liverman 
and  Isaac  J.  Snipes":  Held,  that  the  language  l^ft  open  for 
explanation  by  parol  proof  only  the  question  whether  there  was 
a  tract  of  land  in  Hertford  C«  imty,  containing  fifty  acres  and 
so  bounded  by  the  land  of  the  ihr^e  persons  named  as  to  sepa- 
rate it  from  other  tracts  and  indicate  its  limits  with  reasonable 
certainty.     Blow  v.  Vavghan,  199. 

2.  In  the  complaint  filed  the  land  was  det-cribed  as  **  adjoining  the 

lands  of  John  P.  Liverman,  John  H.  Liverman  and  Isaac  J. 
Snipes,  and  cor.taining  fifty  acies:  Held,  that  the  description  in 
the  complaint  was  too  vague  to  be  explained  by  parol  testimony, 
and  if  the  trnnf  cri})t  was  correctly  copied  in  the  complaint,  the 
action  might  have  been  dismissed  for  failure  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  or  after  the  evidence  was 
heard  the  jury  might  have  been  told  that  there  was  a  fatal 
variance  between  the  allegations  and  tlie  proof.     Ibid. 

3.  A  deed  that  contains  no  descriptive  word  or  phrase  sufficient, 

with  the  aid  of  competent  extrinsic  testimony,  to  identify  and 
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determine  all  of  its  boundary  lines,  will  Dot  pass  any  estate  to 
the  bargainee  therein  named.    Ibid, 

4.  The  rule  that  the  descriptive  words  in  the  deed  must,  with  the 

aid  of  the  evidence  aliunde,  to  which  they  point,  identify  the 
boundaries  of  the  land  conveyed,  has  been  sanctioned  by  the 
Courts,  not  only  upon  the  idea  that  there  must  be  a  certain  sub- 
ject-matter, but  because  its  observance  is  essential  to  a  proper 
enforcement  of  the  statute  of  frauds.    Ibid. 

5.  The  sufficiency  of  descriptions  in  levies  were  made  to  depend,  in 

some  instances,  upon  the  construction  given  by  the  Courts  to 
the  statute  (Rev.  Code,  §16,  ch.  62),  prescribing  what  they 
thould  contain,  and  hence  the  Courts  held  descriptions  in  levies 
sufficiently  definite  that  have  been  declared  too  vague  in  deeds 
of  conveyance.     Ibid. 

6.  "Where  two  tracts  of  land  were  described  in  a  Sheriff's  deed  as 

follows:  "Ist,  a  certain  tract  of  land  in  aforesaid  county,  ad- 
joining the  lands  of  J.  R.  Conner  and  others,  containing  fifty 
acres,  more  or  less;  2J,  a  certain  tract  of  land  in  aforesaid 
county,  adjoining  the  lands  of  J.  B.  Spivey  and  others,  contain- 
ing twenty-five  acres,  more  or  less":  Held,  that  both  descrip- 
tions were  too  vague  and  indefinite  to  be  aided  by  parol  proof. 
Wilson  V.  Johnson,  211. 

7.  Where  the  det-d  set  forth  that  the  bargainors,  **  for  and  in  consid- 

eration of  the  sum  of  two  thousand  dollars  to  them  in  hand  paid 
by  J.  W.,  doth  give,  grant,  bargain,  sell  and  convey  all  of  the 
piece  or  parcel  of  land,  or  so  much  as  our  interest,  lying  and 
being,"  &c.  (giving  a  description  of  the  land),  *'  to  have  and  to 
hbld  all  of  our  interest  in  the  above-mentioned  lot  from  our- 
selves, our  heirs  and  all  that  may  claim  under  us  and  our 
assigns  forever,  all  that  above-mentioned  lot  and  premises": 
Held,  that  the  bargainee  took  only  a  life-estate.  Anderson  v. 
Logan,  266. 

DEPOSITIONS: 

A  party  offering  to  read  a  dej  osition  as  evidence  must  prove  that  he 
has  given  the  notice  of  the  opening  of  the  deposition  before  the 
Clerk,  prescribed  by  The  Code,  ^  18o7,  or  show  facts  that  would 
amount  to  a  waiver  by  the  opposite  party  of  the  statutory 
requirement. 

DISCRETION  OF  JUDGE,  440. 

DIVORCE : 

1.  When,  in  an  action  for  divorce  a  mensa  et  thoro,  there  was  no 
evidence  of  turning  feme  plaintiff  out  of  doors  at  any  time 


5:6  INDEX. 


more  than  six  months  before  the  bringing  of  the  action:  Held, 
that  the  Issue,  '*  Did  the  defendant  maliciously  turn  plaintiff 
out  of  doors  ?"  was  properly  excluded.    Jackson  v.  Jackson,,  433. 

2.  It  is  not  a  suflicient  compliance  with  the  lavr,  in  such  cases,  to 
charge  ill-treatment  generally,  or  that  the  condition  of  /erne 
plaintiff  was  intolerable  by  rea^n  of  her  husband's  conduct;  the 
complaint  ought  to  show  the  particulars  of  the  ill-treatment, 
and  that  it  was  without  provocation  on  her  part.     Ibid, 

8.  The  complaint  ought  to  show,  and  the  Court,  before  granting 
such  divorce,  must  see^  either  that  the  husband  abandoned  his 
family,  or  maliciously  turned  the  plaintiff,  his  wife,  out  of 
doors,  or  endangered  her  life  by  cruel,  torturous  tieatment,  or 
offered  euch  indignities  to  her  person  as  rendered  life  a  burden. 
JWd. 

4.  Where,  in  such  case,  facts  stated  in  the  complaint  were  not  suffi- 

cient to  constitute  a  cause  of  action:  Held,  that  a  motion  to 
dismiss,  made  for  the  first  time  in  the  Supreme  Court,  should 
be  allowed.    Ibid. 

5.  Ths  defects  in  this  case  were  such  as  might  have  been  cured  by 

amendment  of  the  complaint,  by  leave  of  the  Court,  so  as  to 
coir€six)nd  with  the  verdict  and  judgment.     Ibid. 

DOWER:  See  Husband  and  Wife. 

EMINENT  DOMAIN : 

1.  In  special  proceedings,  pending  before  Clerks,  the  parties  have 

the  right  to  insist  that  any  issue  of  fact  raised  by  the  pleadings 
shall  be  framed  by  the  Clerk  and  transmitted  to  the  Superior 
Court  in  term  for  trial  by  jury,  and  where  they  fail,  before 
an  order  appointing  commissioners  is  made,  to  insist  upon  a 
verdict  upon  the  controverted  facts,  they  waive  the  right  of 
trial  by  jury,  even  if  it  be  conceded  that  the  statute  gives  them 
the  I  ight  to  demand  it.     Railroad  v.  Parker,  246. 

2.  If  the  land-owner  can  even  demand  that  an  issue  be  found  upon 

the  question  of  damages  in  condemnation  proceedings,  previous 
to  the  appointment  of  commissioners,  he  cannot  do  so  after  the 
report  of  the  commissioners  and  exceptions  to  it  are  filed.  The 
Judge,  then,  has  the  power  to  order  a  new  appraisement,  to 
modify  or  confirm  the  report,  but  not  to  allow,  on  motion  of 
one  of  the  parties,  in  spite  of  the  objection  of  the  other,  a  trial 
of  the  issues  by  jury.     Ibid, 

ENTRIES  AND  GRANTS: 

The  certificate  of  the  Clerk  of  the  Court,  required  by  The  Code 
as  a  prerequisite  to  the  registration  of  instruments  of  writing 


INDEX.  537 


named  therein,  is  not  essential  to  the  Talidity  of  the  registra- 
tion of  a  grant;  the  great  seal  of  the  State  is  sufficient  authority 
for  such  registration.     Ray  v.  Stewart,  472. 

EQUITY: 

In  cases  where  the  purchase- money  for  land  is  furnished  by  different 
persons,  each  h(  Ids  an  equitable  interest  in  proportion  to  the 
amount  of  purchafe-money  paid  by  him,  and  the  relative  inter- 
ests are  not  changed  by  the  fact  that  one  subsequently  advances 
a  sum  for  betterments  placed  on  the  land  in  excess  of  his  pro- 
portional interest.     Thiirber  v.  LaRoque,  301. 

EQUITABLE  ASSIGNMENT:  See  Assignment. 

EQUITABLE  LIEN:  See  Mortgage. 

ESTOPPEL: 

1.  Where,  in  supplementary  proceedings,  the  judgment  creditors  of 

R.  sought  to  subject  the  amount  recovered  by  R.'s  receiver  in 
suits  against  ceitain  insurance  companies  on  account  of  loss,  by 
fire,  of  some  tobacco,  which  loss  was  payable  to  one  M. :  Heldy 
tliat  where  such  suits  were  brought  to  determine  the  liabilities 
of  the  insurance  companies  solely,  and  the  other  questions  were 
left  to  be  determined  by  these  proceedings,  the  finding  of  the 
Court  in  those  suits  that  R.  was  the  sole  owner  of  the  tobacco 
was  not  an  estoppel  upon  M.,  who  was  resisting  the  claims  of 
the  judgment  creditors.    Fertilizer  Co.  v.  Reams,  283. 

2.  The  pendency  of  an  appeal  from  a  judgment  of  the  Justice  of  the 

Peace  upon  i  he  cause  of  action — the  order  of  arrest  having  been 
discharged  as  void —  is  no  bar  to  the  maintenance  of  an  action 
for  unlawfully  causing  the  arrest  of  an  alleged  debtor  upon  the 
void  order  of  arrest.     Ibid. 

EVIDENCE: 

1.  In  an  action  against  the  principal  obligor  in  a  bond  executed 

prior  to  1868,  his  admission  that  neither  he  nor  his  surety  have 
paid  the  bond  is  sufficient  to  rebut  the  presumption  of  payment, 
nothing  else  appearing.     Cartwright  v.  Kerm,an,  1. 

2.  If  insolvency  of  the  obligor  is  relied  upon  to  rtbut  the  presump- 

tion of  payment  arising  from  the  lapse  of  time,  it  must  be 
shown  to  have  existed  continuously  during  the  entire  statutory 
period.    Alston  v.  Hau'ldns,  3.- 

3.  The  non-residence  alone  of  the  obligor  is  not  sufficient  to  rebut 

the  presumption  of  payment  arising  from  the  lapse  of  time, 
though  evidence  of  that  fact  is  competent  in  support  of  other 
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proof,  such  as  insolvency,  to  rebut  the  presumption  of  payment 
Ibid. 

4.  Wlinre  the  defendant  was  a  non  resident,  and  the  only  evidence 

of  insolvency  was  a  letter  written  by  him  to  a  person  not  in  any 
way  connected  with  the  bond  sued  on,  from  which  it  appeared 
that  he  was  in  possession  of  considerable  property,  but  in  which 
he  declared  that  he  had  his  property  so  fixed  that  his  creditors 
could  not  disturb  it:  Held  not  sufficient  to  rebut  the  presump- 
tion of  payment.    Ibid. 

5.  It  actual  payment  is  relied  upon,  the  prohibition  of  the  compe- 

tency of  parties  in  interest  as  witnesses  does  not  apply,  aliter, 
where  the  statute  of  preaumplion  of  payment  is  invoked.    Ibid. 

6.  Upon  the  trial  of  an  action  involving  the  bona  fides  of  a  deed 

conveying  land,  it  was  in  evidence  that  l>oth  parties  claimed 
under  one  C. — the  plaintiff  through  execution  sale,  the  defend- 
ant by  private  sale.  C.  died  pending  suit,  but  his  deposition, 
taken  on  behalf  of  the  defendant,  was,  without  objection  of  the 
plaintiff,  admitted,  in  which  he  testified  in  relation  to  the  cir- 
cumstances of  the  alleged  fraudulent  sale  and  conveyance  of 
defendant:  Heldy  that,  under  the  last  clause  of  section  590,  The 
Code,  the  defendant  became  a  competent  witness  in  his  own 
behalf  in  respect  to  the  same  transaction.  Nixon  v.  McKin- 
ney,  23. 

7.  While  evidence  of  the  intent  of  a  party  to  a  deod  is  never  compe- 

tent for  the  purpose  of  changing  its  obvious  meaning  or  adding 
new  provisions  when  its  meaning  is  clear,  nevertheless,  where 
it  is  material  to  ascertain  whether  a  grantor  acted  in  good  falA 
in  executing  a  deed,  or  the  motives  of  the  grantee  in  taking 
benefit  under  it,  the  evidence  of  such  grantor  or  grantee  is  com- 
petent upon  the  question  of  intent.     Ilrid. 

8.  Particular  facts  are  inadmissible  to  prove  general   characur. 

Ibid. 

9.  Parol  evidence  is  not  admissible  to  prove  the  terms  of  a  verbal 

agreement  to  convey  land,  when  the  party  against  whom  it  is 
asferted  denies  its  existence.     Fortescue  v.  Crawford,  29. 

10.  Nor  will  a  receipt  containing  no  description  of  the  land,  but  sim- 

ply reciting  that  the  money  was  the  balance,  or  on  account  of 
land,  be  s^ufficient  to  admit  parol  evidence  in  support  of  the 
agreeuicnt.     Ibid. 

11.  A  survey  and  plat  of  the  land,  made  under  the  direction  of  the 

alleged  vendor,  containing  no  reference  to  the  receipt  alleged  to 
have  been  given  for  the  purchase-money,  will  not  be  sufBcieni 
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to  uphold  the  agreement;  nor  will  parol  evidence  be  recei\*ed  to 
connect  it  with  such  receipt.     Ibid, 

12.  Formerly,  all  contracts,  or  memoranda  purporting  to  be  contracts, 

to  convey  lands,  weie  required  by  The  Code,  %  1245,  to  be  regis- 
tered before  they  could  be  admitted  in  evidence.  Quere,  whether 
this  requirement  is  dispensed  with  by  ch.  147,  Laws  1885.     Ibid. 

13.  The  refusal  of  the  Court  below  to  set  aside  a  verdict  on  the 

ground  that  it  was  against  the  weight  of  the  evidence  cannot  be 
reviewed  on  appeal.     Whitehurst  v.  Pettipher,  40. 

14.  Whatever  doubt  may  have  been  entertained  as  to  the  competei.cy. 

of  tax-lists,  this  Court  has  decided  that  proof  of  listing  land  for 
taxation  is  admissible  as  an  act  dene  in  pursuance  of  law,  and 
under  a  claim  of  ownership,  though  of  very  slight  import  as 
evidence  of  title;  but  if  the  testimony  had  been  admitted  the 
plaintiffs  would  still  have  failed  to  make  a  prima  facie  case, 
and  the  error  does  not  entitle  them  to  a  new  trial.  Ruffin  v. 
Overby,  78. 

15.  Tiie  lules  as  to  the  quantum  and  quality  of  proof  required  in  cer- 

tain classes  of  casep  laid  down  in  Harding  v.  Long,  103  N.  C,  1; 
' Brown  V.  Mitchell,  102  N.  C,  847;  Elyv,  Early,  94  N.  C,  1,  will 
be  adhered  to  without  modification.     Berry  v.  Hall,  154. 

16.  Testimony  ihat  a  person  is  sane  or  insane  at  the  time  of  trial  is 

competent  as  tending  to  show  the  condition  of  his  mind  at  a 
previous  period,  wlu  n  some  act  was  done  by  him,  the  character 
or  validity  of  which  depended  upon  his  mental  rapacity,  and 
such  evidence  d(  cs  not  Lcccme  irccmpetent  by  the  mere  lapse 
of  time,  but  the  evidence  must  be  left  to  the  jury  to  judge  of 
its  weight.     Ibid. 

17.  A  party  offering  to  read  a  deposition  as  evidence  must  prove  that 

he  has  given  the  notice  of  the  opening  cf  the  deposition  before 
the  Clerk  prescribed  by  The  Code,  %  1357,  or  show  facts  that 
would  amount  to  a  waiver  by  the  opposite  party  of  the  statutory 
requirement.     Ibid. 

18.  What  efftct  is  to  be  given  to  testim  ^ny  competent  in  law  to  estab- 

lish a  fact  must  be  left  to  the  jury,  but  opinions  of  chancellors, 
when  performing  the  functions  of  a  jury,  as  wc  11  as  a  Judge, 
upon  particular  sUites  of  fact,  must  not  be  mistaken  for  rules  of 
evidence  and  apj  lied  where  the  facts  in  evidence  before  a  jury 
are  analogous.  This  cannot  be  done  without  invading  the 
province  of  the  jury.     Ibid. 

19.  The  tf  St  of  the  admissibility  of  evidence  dehors  a  deed  is  involved 

in  the  question  whfther  it  tends  to  explain  some  descriptive 
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word  or  expression  contaiDed  in  it,  as  to  show  that  such  phrase- 
ology, otherwise  of  doubtful  import,  contains  in  itself,  with 
such  explanation,  an  identification  of  the  land  conveyed.  The 
rule  is  founded  on  the  maxim,  **  Id  cerium  est  quod  certum 
reddi  potest"    Blow  v.  Vanghan,  199. 

20.  Proof  that  a  tract  of  land,  containing  one  hundred  and  twenty- 

five  acres  and  belonging  originally  to  John  W.  Blow,  from 
w^hom  the  ancestor  of  plaintiffs  claimed,  was  completely  sur- 
rounded and  bounded  by  the  lands  of  the  three  persons  named 
in  the  deed,  will  not  identify  the  land  which  the  deed  purports 
to  convey,  because  there  is  no  testimony  to  show  in  what  part 
of  it  the  fifty  acres  is  to  be  laid  off.  {Hinton  v.  Roachy  95  N.  C, 
106,  overruled.)    Ibid. 

21.  Where  the  defendant  pleads  in  bar  of  an  action  that  the  whole 

cause  of  action  alleged  in  the  complaint  has  been  the  subject  of 
arbitration,  and  the  award  performed,  and  also  alleges  in  his 
answer  that  he  never  had  notice  of  plaintiff's  claim  until  after 
the  arbitration:  Heldf  that  the  answer  did  not  admit  that  the 
plaintiff's  claim  had  not  been  submitted  to  the  arbitrators,  and 
that  it  was  competent  for  defendant  to  prove  that  it  had  been 
considered  and  was  embraced  in  the  award.  Cheatham  v. 
Rotcland,  218. 

22.  A  party  who  puts  his  adversary  on  the  stand  gives  him  an  oppor- 

tunity to  testify  on  his  own  behalf  on  cross  examination,  and 
waives  his  right  of  impeaching  him  by  attacking  his  credibility, 
but  retains  the  privilege  of  contradicting  him  by  testimony  of 
other  witnesses  inconsistent  with  his.    Helms  v.  Qreen^  251. 

23.  It  was  this  well-established  rule  of  evidence  that  was  laid  down  in 

Reiger  v.  Davis,  67  N.  C,  189,  but  it  was  misconstrued  and 
incorrectly  stated  in  Tredicell  v.  Graham,  88  N.  C,  208.     Ibid 

24.  In  an  action  for  false  imprisonment,  the  defendant  admitted  by 

not  denying  in  his  answer,  that  the  warrant  of  arrest  under 
which  the  plaintiff  was  taken  in  custody  was  issued  before 
action  was  begun  by  issuing  summons:  Held,  that  such  admis- 
sions, in  another  action,  should  be  taken  as  true,  and  any  evi- 
dence a'imitted  on  that  point  was  irrelevant.  Tticker  v.  WU- 
kins,  272. 

25.  Evidence  that  defendant  never  made  any  demand  for  the  debt 

upon  which  the  warrant  of  arrest  was  issued,  was  competent  to 
show  the  absence  of  probable  cause  and  the  animus  of  defend- 
ant in  issuing  the  warrant.     Ibid, 
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26.  Mere  general  rumor  that  a  person  indebted  has  removed  to  an- 

other Stale  is  not  sufficient  to  justify  his  creditor  in  suing  out  a 
warrant  for  his  arrest.  There  should  be  such  evidence  as  would 
induce  a  reasonable  man  to  believe  that  the  facts  existed  upon 
which  he  based  his  application.     Ibid, 

27.  Where  it  is  manifest  upon  reading  the  instrument  alleged  to  be 

fraudulent,  that  though  it  was  apparently  executed  with  fraud- 
ulent intent,  still  some  explanation  might  be  given  and  a  differ- 
ent purpose  thown  by  evidence  aliundej  the  case  belongs  to 
the  class  that  must  be  submitted  to  the  jury  to  determine 
whether  the  presumption  of  fraud  is  rebutted;  but  where  the 
facts  set  forth  in  the  case  agreed  and  apparent  from  reading 
the  deed  of  assignment  are  not  sufficient  to  raise  a  presump- 
tion of  fraud,  if  the  intent  is  not  found  as  a  part  of  the  case 
agreed,  then  all  of  the  circumstance's  should  be  lefc  to  the  jury, 
without  instruction  as  to  iheir  weight,  to  determine  whether 
the  fraud  was  proven  to  their  satisfaction.  Bohbiit  v.  Rodwell, 
236. 

28.  Where  a  deed  of  trust  contains  no  provision  as  to  the  terms  of 

sale,  or  allows  the  trustee  to  sell  on  credit  generally,  without 
providing  for  unreasonable  delay  or  specifying  the  length  of 
credit  to  be  given,  it  is  not  fraudulent  in  law,  nor  is  tlere  a 
presumption  of  fraud  for  that  reason,  but  such  general  power 
to  give  credit  is  perfectly  consistent  with  good  faith,  and  falls 
so  far  short  of  raising  a  presumption  of  fraud,  that  it  cannot 
be  considered  as  even  a  badge  of  fraud.    Ibid. 

29.  As  between  vendor  and  vendee  of  land,  the  intent  of  the  owner 

of  the  land,  when  he  placed  the  saw-mill,  engine  and  boiler 
upon  it,  is  not -competent  to  vary  the  terms  of  the  deed.  Home 
V.  Smith.  32'i. 

30.  Failure  to  produce  a  note  or  paper  on  trial,  which  ought  to  have 

been  produced,  is  a  circumstance  which  the  jury  may  consider 
in  passing  upon  any  alleged  fact  which  would  be  made  to 
appear  or  not  appear  by  its  production.  Reavis  v.  Orenshaw, 
369. 

81.  In  an  action  to  declare,  among  other  things,  a  contract  rescin- 
ded, plaintiffs  proposed  to  show  that  defendants  offered  to  com- 
promise the  matter;  the  defendants,  without  objection,  had 
already  testified  that,  after  failing  to  make  settlement  with 
plaintiffs,  they  had  offered  to  accept  a  sum  by  way  of  com- 
promise: Held,  that  while,  generally  an  offer  of  compromise  is 


542  INDEX. 


incompetent  evidence,  inasmuch  as  it  was  irrelevant  in  this 
case,  its  admission  could  not  prejudice  defendants,  and  was 
harmless.     Ibid. 

32.  Where  it  appears  from  the  evidence  that  both  plaintiffs  wrote  to 

one  of  the  defendants  and  asked  him  not  to  ship  certain  machinery 
previously  ordei  ed  and  contracted  for,  and  the  machinery  was 
not  shipped,  and  there  was  also  an  offer  by  the  plaintiffs  to  pay 
damages:  Held,  there  was  some  evidence  to  go  to  the  jury  of  a 
reecission  of  the  contract.     Ibid. 

33.  Declarations  of  grantor  of  delivery,  being  against  his  own  inter- 

est, are  admissible  to  show  it.    Avent  v.  Arrington^  377. 

34.  A  wife  of  a  deceased  husband  is  a  competent  witness  in  an 

action  effecting  his  estate,  except  as  to  transactions  and  com- 
munications between  herself  and  him,  though  she  be  interested 
in  the  result  of  the  suit.     Norris  v.  Stewart^  455. 

35.  Objection  to  the  introduction  of  such  inhibited  transactions  and. 

communications  must  be  interposed  when  the  witness  is  pro- 
ceeding to  te.-tifj'.     Ibid. 

30.  Evidence  of  general  good  character  is  not  admissible  as  a  defence 
against  an  allegation  of  fraud.    Ibid, 

37.  It  is  essential  that  the  character  be  put  in  issue  by  the  nature  of 

the  action  itself  tefore  such  evidence  is  admissible.    Ibid, 

38.  The  presumption  of  death  arises  from  the  absence  of  a  person 

for  seven  years  without  being  heard  frim.  Dotod  v.  Watsoyi, 
476. 

39.  It  is  error  to  exclude  from  the  jury,  in  an  ipsue  upon  the  death 

of  a  person,  evidence  cf  information  that  he  was  alive,  merely 
because  it  is  hearsay  testimony.     Ibid. 

40.  Evidence  that  one  is  acting  as  president  of  a  company  is  com- 

petent to  show  he  wan  president.    Taylor  v.  Navigation  (Jo. ,  484. 

41.  Where  there  was  nothing  in  the  contract  to  forbid  p/atn<(/r  hav- 

ing another  wharf,  evidence  of  this  was  inadmissible.     Ibid. 

To  rebut  presumption  of  payment  of  bond.  278. 

EXCEPTIONS  : 

].  The  Court  will  not  consider  any  exceptions  not  tet  out  in  the 
"case  on  appeal,"  other  than  exception  to  the  juri Miction,  or 
\h  cause  complaint  does  not  state  a  cause  of  action,  or  to  the  suffi- 
ciency of  an  indictment.  Rule  27  and  Code^  §550:  McKinnon 
V.  Morrison,  104  N.  C,  354;  Taylor  v.  Plummer  and  Walker  v. 
Scott y  at  this  term,  cite.i  and  approved.  Whitehurst  v.  Petti- 
pher,  40. 
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2.  When  there  is  no  exception  taken  except  to  the  judgment,  usually 
no  case  on  appeal  is  necessary,  and  it  is  sufficient  to  file  the 
exceptions  thereto  iu  ten  days  after  judgment,  as  provided  by 
Rule  27  of  this  Court.     Robeson  v.  Hodges,  49. 

8.  Exceptions  to  a  referee's  report  may  be  filed  as  a  matter  of  right 
at  the  term  to  ^^'hich  the  report  is  made.    The  filing  of  excep- 
tions after  that  term  is  in  the  discretion  of  the  Judge,  and  from 
^  the  exercise  of  sucli  discretion   no  appeal  lies.     McNeill  v. 

HodgeSy  52. 

4.  Wheie  there  are  no  exceptions  staled  in  the  case  on  appeal,  and 

no  errors  appear  upon  the  face  of  the  record,  the  judgment 
must  be  affirmed.     Taylor  v.  Plummer,  56. 

5.  The  refusal  to  give  instructions,  if  asked  in  writing  and  in  apt 

time,  like  the  charge  as  given,  is  deemed  excepted  to  {The  Code, 
%  412  (3)),  but  none  the  less  it  is  the  duty  of  the  appellant  to 
assign  such  as  error  in  making  up  his  statement  of  case  on 
appeal  {The  Code.  §  550),  and  if  this  is  not  done,  the  exception 
is  deemed  waived.    (Rule  27  (4).)    Ibid, 

FALSE  IMPRISONMENT: 

1.  In  an  action  for  false  imprisonment,  the  defendant  admitted,  by 

not  denying  in  his  answer,  that  the  warrant  of  arrest  under 
which  the  plaintiff  was  taken  in  custody  was  issued  before 
action  was  begun  by  issuing  summons:  Held,  that  such  admis- 
sions, in  another  action,  should  be  taken  i<s  true,  and  any  evi- 
dence admitted  on  that  point  was  irrelevant.  Tucker  v.  Wilkins, 
272. 

2.  Evidence  that  defendant  never  made  any  demand  for  the  debt 

upon  which  the  warrant  of  arrest  was  issued,  was  competent  to 
bhow  the  absence  of  probable  cause  and  the  animus  of  defend- 
ant in  issuing  the  warrant.     Ibid. 

3.  Mere  general  rumor  that  a  person  indebted  has  i  emoved  to  another 

State  is  not  sufficient  to  justify  his  creoitor  in  suing  out  a  war- 
rant for  his  arrest.  There  should  be  such  evidence  as  would 
induce  a  reasonable  man  to  believe  tkat  the  facts  existed  upon 
which  he  based  his  application.    Ibid, 

4.  The  pendency  of  an  appeal  from  a  judgment  of  the  Justice  of  the 

Peace  upon  the  cause  of  action — the  order  of  arrest  having  been 
dihcharged  as  void — is  no  bar  to  the  maintenance  of  an  action 
for  unlawfully  causing  the  arrest  of  an  alleged  debtor  upon  the- 
void  order  of  arrest.     I  hid. 
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FINDINGS  OF  FACT: 

1.  When,  pursuant  to  the  agreement  of  the  parties,  the  Ck)urt  finds 

the  facts  of  a  case,  such  findings  are  conclusive,  subject  to  the 
exceptions— (1)  that  there  was  no  evidence  to  support  them; 
(2)  that  incompetent  evidence  was  admitted:  (3)  or  that  some 
material  fact  or  question  was  left  out  of  consideration.  Fer- 
tilizer  Co.  v.  Reams y  283. 

2.  This  Ck)ui  t  will  not  review  the  finding  of  the  Court  below  which 

was  against  the  weight  of  the  testimony.    Ibid, 

3.  An  exception  that  the  Court  refused  to  find  certain  specified  facts 

is  not  sufficient.  The  Court  must  have  failed  or  refused  to  pat^s 
upon  or  consider  such  facts  or  questions  arising  therefrom. 
I  hid, 

FIXTURES: 

1.  Where  it  appeared  that  an  engine  and  boiler  were  in  a  shed  at- 

tached to  a  main  building,  connected  with  and  used  to  operate 
a  saw-mill,  attached  to  the  land  in  the  usual  way,  the  engine 
being  supplied  with  water  from  a  pond  made  for  the  purpose, 
the  saw-mill,  engine  and  boiler  are  fixtures,  and  pass  by  a  deed 
to  the  land.     Home  v.  Smith,  322. 

2.  As  between  vendor  and  vendee  of  laiid,  the  intent  of  the  owner 

of  the  land  when  he  placed  the  saw-mill,  engine  and  boiler  upon 
it,  is  not  competent  to  vary  the  terms  of  the  deed.     Ibid. 

FORMER  ACTION: 

1.  An  unsatisfied  judgment  in  an  action  of  claim  and  delivery  is  no 

bar  to  a  subsequent  action  between  the  same  parties  for  dam> 
ages  for  the  conversion  of  the  property  in  controversy.  Asher 
V.  Reizenstein,  213. 

2.  Where  the  j^laintiff ,  who  had  recovered  judgment  in  an  action  of 

claim  and  delivery  (in  which  he  was  defendant)  for  the  return 
of  the  property,  but  the  same  had  not  been  returned,  thereafter 
brought  suit  against  the  plaintiff  in  such  action  for  damages  for 
the  conversion  of  the  property:  He/d,  that  he  was  entitled  to 
recover.     Ibid. 

FRAUDS,  STATUTE  OF,  29. 

FRAUDULENT  CONVEYANCE : 

1.  Where  one  purchases  the  land  of  an  insolvent  debtor,  and  a  con- 
troversy en&ues  between  the  creditors  of  the  vendor  and  the 
vendee  as  to  the  character  and  validity  of  the  conveyance,  tho 
fact  that  an  inadequate  price  was  paid  is  a  circumstance  tend- 
ing to  show  fraud,  or  a  badge  of  fraud,  that  throws  suspicion 
upon  the  transaction  and  calls  for  close  Ecrutiny.  Berry  v. 
Hall,  154. 
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2.  When  a  grantor  seeks  to  set  aside  an  executed  conveyance  en 

this  ground,  proof  of  even  gross  inadequacy  of  price,  standing 
alone  as  a  circumstance,  in  the  absence  of  evidence  of  actual 
fraud  or  undue  influence,  is  insufficient  to  warrant  a  decree 
declaring  the  conveyance  void.    Ibid. 

3.  Where,  in  addition  to  the  admitted  disparity  between  the  price 

paid  and  the  real  value,  there  is  conflicting  evidence  as  to  the 
mental  capacity  of  the  grantor,  or  her  subjf ction  to  or  free- 
dom from  some  fraudulent  and  controlling  influence,  the  inad- 
equacy of  price  is  a  circumstance  to  be  considered  by  the  jury 
with  all  other  testimony  tending  to  show  fraud,  undue  influence 
or  want  of  capacity.    Ibid. 

4.  If  there  be  evidence  tending  to  establish  any  fact  that,  if  proven 

or  admitted,  would  raise  the  presumption  that  the  transaction 
was  fraudulent,  as  alleged,  the  trial  Judge  may,  of  his  own 
motion,  and  must,  if  requested  in  apt  time,  or  if  it  be  essential 
to  a  pro(>er  understanding  of  the  application  of  the  law  to  the 
testimony,  instruct  the  jury  as  to  iis  weight:  hue  he  is  not  at 
liberty  to  say  to  the  jury  that  any  fact,  proved  or  admitted, 
that  does  not,  in  law,  rai>e  a  presumption  of  the  truth  of  the 
allegation  of  fraud,  is  a  strong  circumstance  tending  to  estab- 
lish it.    Ibid. 

5.  Where  it  is  manifest  upon  reading  the  instrument  alleged  to  be 

fiaudulent,  that  though  it  was  apparently  executed  with  fraud- 
ulent intent,  still  some  explanation  might  be  given  and  a  differ- 
ent purpose  shown  by  evidence  aliunde^  the  case  belongs  to  the 
class  that  must  be  submitted  to  the  jury  to  determine  whether 
the  presumption  of  fraud  is  rebutted;  but  where  the  facts  set 
forth  in  the  Crise  agreed  and  apparent  from  reading  the  deed  of 
assignment  are  not  sufficient  to  raise  a  presumption  of  fraud, 
if  the  intent-  is  not  found  as  a  part  of  the  case  agreed,  then  all 
of  the  circumstances  should  be  left  to  the  jury,  without  instruc- 
tion as  to  their  weight,  to  determine  whether  the  fraud  was 
proven  to  their  satisfaction.     Bdbbiit  v.  Rodivell,  236. 

6.  W^here  a  deed  of  trust  contains  no  provision  as  to  the  terms  of 

sale,  or  allows  the  trustee  to  sell  on  credit  generally,  without 
providing  for  unreasonable  delay  or  specifying  the  length  of 
credit  to  be  given,  it  is  not  fraudulent  in  law,  nor  is  there  a 
presumption  of  fraud  for  that  reason,  but  such  general  power 
to  give  credit  is  perfectly  consistent  with  good  faith,  and  falls 
so  far  short  o(  rai8ing  a  presumption  of  fraud  that  it  cannot 
be  considered  as  even  a  badge  of  fraud.    Ibid. 

7.  The  fact  that  a  debtor,  in  a  deed  of  assignment,  reserves  to  him- 
'self  the  personal  property  exemption  allowed  hi  n  by  the  Con- 
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stitution  and  laws  of  the  State,  dors  cot  affect  the  validity  of 
the  deed,  and  is  no  evidence  of  a  fraudulent  intent.  It  is  not 
necessary,  in  this  case,  to  decide  whether  the  reservation  in  the 
deed  of  five  hundred  dollars  of  the  money  arising  from  the  sale 
of  property  by  the  assignee  would  raise  a  presumption  of  fraudu- 
lent intent,  and  make,  un«1er  the  deed,  as  held  by  the  Court 
below,  fraudulent  j>cr  «e.     Ibid. 

8.  The  notorious  insolvency  of  a  bargainor  in  a  deed  executed  to 

defraud  his  creditors  is  a  circumstance  tending  to  show  that  the 
bargainee,  his  son-in-law,  who  lived  in  the  same  neighborhood, 
participated  in  the  fraud.     Helms  v.  Green,  251. 

9.  "Where  a  deed  was  executed  to  evade  the  payment  of  any  judg- 

ment that  might  be  recovered  against  the  grantor  in  an  action 
for  slander  pending  at  the  time  of  its  execution,  it  is  fraud- 
ulent, under  13ih  Eliz.  {The  Code,  §1545).  as  to  his  creditors. 
Ibid, 

10.  The  fact  that  it  is  exclusively  within  the  power  of  persons  so 

nearly  related  (as  the  defendant  in  this  case  and  his  father-in- 
law,  the  grantor  Hirson)  to  explain  every  suspicious  circum- 
stance, if  they  did  act  in  good  faith,  and  the  neglect  to  do  8o 
voluiitarily.  or  the  failure  of  one  of  the  parlies,  when  he  was 
f(»rctd  logo  upon  the  stand,  to  throw  light  upon  it  so  as  to 
fully  establi?«h,  if  their  explanation  were  credited,  the  bona 
fides  of  the  trani*acLion,  is  to  be  considered  as  due  to  inability  to 
show  that  their  conduct  was  consistent  with  an  honest  purpose. 
Ibid. 

11.  The  presumption  arises  rather  from  the  peculiar  knowledge  on 

the  part  of  parties  to  a  deed  that  would  either  con  firm  or  remove 
^suspicion  raised  by  ciicumbtances  in  evidence  as  to  the  embar- 
rassment of  the  giantor  and  his  relationship  to  the  grantee  than 
from  any  positive  testimony  as  to  the  peisons  actually  present 
at  the  transaction.     Ibid. 

12.  Badges  of  fraud  are  suspicious  circumstances  that  oveihang  a 

transaction,  and  where  the  patties  to  it  withhold  testimony  that 
it  is  exclusively  within  fheir  power  to  produce,  and  that  would 
remove  all  uncertainty,  if  believed,  as  to  its  character,  the  law 
puts  the  interpretation  u^ion  such  conduct  most  unfavorable  to 
the  suppressing  party,  as  it  does  in  all  cases  where  a  party  pur- 
posely or  negligently  fails  to  furnish  evidence  under  his  control 
and  n(  t  acceptable  to  his  adversary.    Ibid, 

GRANTS:  See  Entries  and  Grants. 

GUARANTY: 

1.  The  contract  of  a  guarantor  is  a  separate  and  distinct  obligaticin 
from  that  of  the  principal  debtor,  and  it  is  immaterial  that  the 
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guaranty  is  written  upon  the  same  paper  as  the  original  obliga- 
tion. His  liability  is  not  that  of  a  surety.  Coleman  v.  Ful- 
ler, 338. 

2.  An  action  upon  a  guaranty  under  seal  is  not  barred  until  ten 
years  after  the  cause  of  action  accrues.    Ibid. 

GUARDIAN  AND  WARD: 

The  Clerk  has  jurisdiction  of  a  proceeding  by  a  ward  against  bis 
guardian  for  an  account.    McNeill  v.  Hodges,  52. 

HOMESTEAD: 

1.  If  the  creditor  is  required  to  pay  the  costs  of  allotting  any  home- 

stead in  advance  and  of  selling  successively  the  excess,  the 
reversion  and  the  homesirad  itself,  and  ircurs  the  risk  of  pay- 
ing such  expenses  without  reimbursement,  if  the  proceeds  of  all 
do  not  pay  his  debt,  the  value  of  his  debt  is  diminished  by  the 
sum  total  of  such  expense  and  by  the  decreased  amount  realized 
by  selling  the  re veisionary  interest  and  homestead  separately. 
Long  V.  Walker,  90. 

2.  It  impairs  the  remedy  and  diminishes  the  value  of  the  dt;bt  if 

neither  the  plaintiff  in  execution,  nor  any  other  person  can 
cause  the  land  to  bring  its  value  at  sale  without  allotment  of 
the  homestead,  and  buy  it  without  incurring  the  risk  of  having 
the  validity  of  the  sale  successfully  impeached  after  the  lapse  of 
years,  by  a  finding  of  a  jury  that  the  land  was  woith  over  one 
thousand  dollars  when  eolJ.     Ibid 

8.  The  value,  in  the  year  1867,  was  the  amount  the  land  would  bring 
under  execution,  and  the  purchaser  at  such  a  i^ale  got  a  good 
title,  imless  fraud,  such  as  preventing  a  fair  competition  of  bid- 
ders, was  shown,  and  the  burden  was  then  on  one  who  attacked 
the  sale  for  fraud  to  prove  it,  while  under  the  principle  laid 
down  in  Morrison  v.  Watson  the  burden  would  rest  forever  on 
a  purchaser  at  a  fale,  without  laying  off  a  homestead,  to  show 
the  true  value  of  land  bought  to  have  been  less  than  one  thou- 
sand dollars,  or  have  his  deed  declared  invalid.     Ibid. 

4.  After  the  decision  in  the  case  ot^Edtcards  v.  Kearsey  (96  U.  S., 

100),  this  Court  and  the  Legislature  of  the  State  declared  the 
Act  of  1869  unconstitutional  as  to  debts  contracted  before  the 
24th  of  April,  18G8,  and  the  liabilities  of  citizens  were  settled  by 
the  sale  of  land  to  satisfy  debts  created  before  that  date  with- 
out allotment  of  homsteads.     Ibid. 

5.  The  general  policy  of  a<ihering  to  the  last  decision  of  a  Court  is 

subject  to  the  limitation  that  inadvertent  decisions  must  be 
overruled,  unless  they  have  been  acted  on  for  a  long  time,  and 
property  has  been  bought  because  of  the  public  faith  in  the 
principle  decided.     Ibid. 
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6.  Where  the  adjudications  of  a  Court  in  construing  a  statute  or  the 

organic  law  seem  to  have  been  wrong  originally,  but  have  been 
recognized  as  authority  for  years,  and  titles  to  property  have 
been  accepted  through  faith  in  their  stability,  they  become  a 
sale  of  property,  and  ought,  for  the  sake  of  certainty,  to  be 
observed  as  if  th^  had  originally  formed  a  part  of  the  text  of 
the  statute.     Ibid, 

7.  Where  a  creditor,  acting  upon  the  principle  laid  down  in  Morri- 

son V.  Watson  has  caused  the  debtor's  homestead  to  be  laid  off 
and  sold,  first  the  excess,  then  the  reversionary  interest  in  the 
homeslead,  and  them  the  homestead  itself,  all  such  sales  are 
valid.     Ibid.        , 

8.  The  case  of  Morrison  v.  Watson.  101  N.  C,  832,  is  overruled,  in 

so  far  as  it  declares  a  sale  under  execution  to  satisfy  a  debt  aris- 
ing out  of  a  contract  made  before  the  24th  of  April,  1868,  void 
for  failure  to  lay  off  the  homestead  of  the  debtor.    Ibid. 

HUSBAND  AND  WIFE:  See  also  Married  Women. 

1.  Prior  to  the  present  Constitution,  a  deed  by  husband  to  wife, 

founded  on  a  valuable  consideration,  was  upheld  in  equity. 
Winborne  v.  Downing,  20. 

2.  A  deed   which  conveyed   '*  to  C.  D.  a  certain  parcel  of  land" 

(describing  it)  contained  a  clause  as  follows:  **  And  I  do  further 
agree  to  warrant  and  defend  the  title  of  the  same  to  her,. the 
said  C.  D.,  her  ln^irs  or  assigns  forever,"  convened  a  fee-simple 
estate.     Ibid. 

3.  Unless  this  construction  is  given,  the  words  *'  to  her  heirs,"  and 

the  term  **'  forever."  would  be  meaningless.    Ibid. 

4.  Disorderly  arrangement  and  x)unctuation  may  be  disregarded! 

when  necessary  to  get  the  intention  of  the  parties.     Ibid. 

5.  Where  a  wife  joined  her  husband  in  a  mortgage  conveying  his 

land,  together  with  pergonal  proi^rty  belonging  to  him,  to 
secure  his  debt,  and  afterwards  the  husband  alone  executed  a 
second  mortgage  conveying  the  same  and  other  pergonal  prop- 
erty to  secure  a  second  note  executed  by  him,  and  before  the 
personal  property  was' sold  directed  that  the  proceeds  of  sale  of 
the  personal  property,  except  so  much  as  should  arise  from  the 
sale  of  a  mule  and  wagon  (about  which  there  was  no  direction), 
should  be  applied  to  the  payment  of  the  debt  secured  by  the 
second  mortgage:  Held,  that  the  fund  arising  from  the  sale  of 
the  mule  and  wagon  should  be  paid  upon  the  debt  secured  by 
the  first  mortgage,  in  exoneration  of  the  wife's  inchoate  dower 
interest.     Gore  v.  Toivnsaid,  228. 
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6.  The  mortgagee  cannot,  because  the  husband  failed  to  direct  the 

applicatim  of  the  fund  arising  from  the  sale  of  the  mule  and 
wagon,  apply  it  in  discharge  of  the  debt  secured  by  the  second 
mortgage,  but  must  pAv  it  on  that  secured  by  the  first  mort- 
gage, for  which  the  property  is  primarily  liable,  and  in  exon- 
eration of  the  wife's  dower.    Ibid. 

7.  The  inchoate  right  of  the  wife  to  dower  in  her  husband's  land, 

under  Tlie  Code,  ch.  53,  has  a  present  value  as  property  depend- 
ing on  the  ages,  health  and  habits  of  both,  and  other  circum- 
stances competent  to  show  the  probabilities  as  to  the  length  of 
life  of  each,  and  when  she  encumbers  it  by  joining  in  a  mort- 
gage of  his  land  to  secure  his  debt  she  becomes  his  surety. 
Ibid, 

8.  The  relationship  between  husband  and  wife  is  a  sufficient  con- 

sideration to  raise  this  presumption,  when  the  former  furnishes 
the  consideration  and  causes  the  conveyance  to  be  made  to  the 
latter;  but  the  presumption  is  repelled  by  proof  that  the  deed 
was  executed  to  defraud  the  husband's  creditors,  whose  right 
to  subject  the  interest  resulting  in  favor  of  the  husband  is  sub- 
ject only  to  his  right  of  homestead.     Thurber  v.  LaRoque^  801. 

9.  Where  the  husband  contracted  to  pay  three  hundred  and  fifty 

dollars  for  a  tract  of  land,  paid  forty  dollars  and  executed  three 
notes,  signed  also  by  his  wife,  in  the  aggregate  for  three  hun- 
dred and  ten  dollars,  and  caused  a  deed  to  be  made  for  the  whole 
to  the  wife,  who  immediately  joined  him  in  a  mortgage  deed  to 
the  grantor,  reconvejing  the  land  to  secure  the  payment  of  the 
notes,  and  she  paid  out  of  her  own  separate  funds  $150,  and  he 
$160,  in  addition  to  the  $40  previously  paid:  Held^  that  the  wife 
had  the  absolute  title  to  three  undivided  sevenths,  and  held 
four  undivided  sevenths  in  trust  for  the  husband,  because  he 
was  embarrassed  with  debt,  and  that  the  right  of  the  creditors 
was  postpone^  only  in  favor  of  his  right  to  a  homestead.    Ibid. 

10.  The  land  in  this  case  will  not  be  sold  and  the  fund  arising  from 

the  sale  divided,  beCau-ie  the  husband  expended  over  eight  hun- 
dred, while  the  wife  expended  only  two  hundred  in  improve- 
ments placed  on  the  land,  after  the  purchase.     Ibid. 

11.  The  wife  is  not  estopped,  because  of  her  silence  while  the  im- 

provements were  being  made,  from  denying  that  the  creditors 
had  a  lien  to  the  extent  of  the  husband's  expenditures  for  bet- 
terments, nor  does  the  law  imply  a  contract  on  her  part  to  pay 
any  portion  of  the  costs  of  said  improvements.    Ibid. 

12.  The  wife  cannot  subject  her  separate  real  estate,  or  any  interest 

therein,  to  any  lien,  except  by  deed,  in  which  the  husband  joins, 
with  privy  examination  as  prescribed  by  law,  and  she  will  not 
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be  allowed  to  do  indirectly  what  the  law  prohibits  her  from 
doing  directly.    Ibid. 

13.  The  equitable  intereAt  of  the  husband « the  resulting  trust  in  four 
undivided  sevenths,  could  not  he  sold  to  satisfy  his  creditors 
without  allotting  his  homestead  in  it,  if  no  homestead  had  been 
previously  laid  off  to  him,  the  debtor  in  such  case  being  entitled 
to  claim  a  homestead  in  the  equity,  as  he  may  do  where  his 
deed  conveying  the  legal,  as  well  as  equitable  estate  in  the  land, 
is  set  aside  for  fraud.    Ibid, 

Wife  of  deceased  husband  competent  witness  in  an  action  affecting 
his  estate,  455. 

INJUNCTION: 

In  April.  1886,  the  plaintiff  recovered  and  had  dock«-ted  a  judgment 
against  P.,  who.  prior  to  that  date,  hod  entered  into  a  contract 
with  S.  for  the  purchase  of  certain  lands,  and  had  paid  a  portion 
of  the  purchase-money.  In  1889,  S  ,  without  the  knowledge  of 
plaintiff,  recovered  judgment  against  P.  for  balance  of  purchase- 
money  and  a  decree  to  eell  the  land  if  the  judgment  was  not 
paid  by  a  certain  day.  and  was  proceeding  to  sell  the  land  under 
the  decree  when  the  plaintiff  brought  an  action  to  declare  and 
enforce  his  lien,  and  for  an  injunction  against  sale  (tending  that 
suit:  Held,  (1)  that  the  plaintiff's  action  was  properly  brought, 
ami  that  he  could  not  ha^c  asserted  his  equity  in  the  action 
between  S.  and  P. :  (2)  that,  under  tlie  circumstances,  an  injunc- 
tion to  the  hearing  was  proper,  particularly  as  the  complaint 
alleged,  and  there  was  some  evidence  to  prove,  that  the  judg- 
ment for  the  balance  of  tlie  purchase- mone.v  was  collusive; 
(3)  that  the  fact  that  plaintiff's  debt  had  other  securities  did  not 
prevent  him  from  asserting  his  lien  on  the  land.  Bast  v.  Las- 
siter,  490. 

INSOLVENCY: 

When  relied  upon  to  rebut  the  presumption  of  payment.  8. 

INSURANCE: 

1.  Where,  in  siipplementarv  proceedings,  the  judgment  creditors  of 
R.  sought  to  subject  the  amount  recovered  by  R.*s  receiver  in 
suits  against  certain  insurance  companies  on  account  of  loss,  by 
fire,  of  some  tobacco,  which  loss  was  payable  to  one  M. :  Heldy 
that  where  such  suits  were  brought  to  determine  the  liabilities 
of  the  insurance  companies  solely,  and  the  other  questions  were 
left  to  be  determined  by  these  proceedings,  the  finding  of  the 
Court  in  those  suits  that  R.  was  the  sole  owner  of  the  tobacco 
^^as  not  an  estoppel  upon  M.,  who  was  resisting  the  claims  of 
the  judgment  creditors.    Fertilizer  Co.  v.  Reams,  283. 
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2.  If  M.  had  no  technical  insurable  interest,  only  the  insurance  com- 
panies could  avail  themselves  of  it  as  a  defence  on  account  of 
such  contracts  being  against  public  policy.    Ibid. 

8.  The  plaintiffs  (judguent  creditors)  having  no  lien  on  the  tobacco 
and  no  interest  in  the  insurance  money  recovered,  must  pursue 
their  rights,  if  any,  in  equity.    Ibid. 

4.  A  contingent  assignment  of  an  insurance  policy,  with  the  subse- 

quent assent  of  the  company,  makts  a  new  and  valid  contract 
with  the  assignee,  and  nuts  the  legal  title  to  the  amount  of  the 
loss  in  him,  and  he  may  Eue  for  it  in  his  own  name.    Ibid. 

5.  Even  if  the  assignments  of  the  insurance  policies  were  made  to 

secure  indebtednetss,  they  were  not  void  as  against  plaintiffs  for 
want  of  registration,  wiiere  tlie  assignor  and  assignee  were  part- 
ners.   Ibi  i. 

Action  on  policy  of,  175. 

INTENT: 

While  evidence  cf  the  intent  of  a  party  to  a  deed  is  never  competent 
for  the  purpose  of  changing  its  obvious  meaning,  or  adding  new 
provisions  when  its  meaning  is  clear,  nevertheless,  where  it  is 
material  to  ascertain  whether  a  grantor  acted  in  good  faith  in 
executing  a  deed,  or  the  irotives  of  the  grantee  in  taking  benefit 
under  it,  the  evidence  of  fruch  grantor  or  grantee  is  competent 
upon  the  que^tion  of  intent.     Nixon  v.  McKinney,  23. 

INTER-STATE  COMMERCE: 

The  rolling  stock  of  a  non-resident  railroad  corpora  ion  passing 
through  the  Slate  for  purposes  of  inter-State  commerce  is  not 
liable  to  taxation  in  thiB  State.     Bain  v.  Railroad,  363. 

ISSUES: 

1.  In  an  action  to  recover  possession  of  land,  the  defendant  set  up  a 

parol  contract  by  the  plaintiff  to  convey,  which  whs  denied: 
Heklj  that  it  was  improper  to  submit  to  the  jury  an  issue  in 
respect  to  the  making  of  suoh  contract;  and  the  only  issues 
which  ought  to  have  been  Hubmitte>I  w^ere  the  amount  of  pay- 
ments made  by  the  vendee,  and  the  value  of  the  lietterments 
placed  by  him  on  the  property,  and  of  the  reiits  and  )>rofit8  with 
which  he  should  be  charged.     Fortescue  v.  Crawford,  29. 

2.  In  framing  it-sues  for  the  jury,  it  has  been  settled  (1)  that  only 

issues  of  fact  raised  by  the  pleading  must  be  submitted  to  the 
jury;  (2)  that  the  verdict,  whether  upon  one  or  many  issues, 
must  establish  facts  sufficient  to  enable  the  Court  to  proceed  to 
judgment;  (3)  of  the  issues  raised  by  the  plead ing?*,  the  Judge 
who  tries  the  case  may,  in  his  discretion,  submit  one  or  many, 


i 
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provided  that  neither  party  is  denied  the  opportunity  to  present 
to  the  jurv  any  view  of  the  law  arising^  out  of  the  evidence 
through  the  medium  of  pertinent  instructions  on  some  issue 
passed  upon.    McAdoo  v.  Railroad,  140. 

3.  When,  in  an  action  for  divorce  a  menaa  et  thoro,  there  was  no 
evidence  of  turning /erne  plaintiff  out  of  doors  at  any  time  more 
than  six  months  before  the  bringing  of  the  action:  Held,  that 
the  issue,  "  Did  the  defendant  maliciously  turn  plaintiff  out  of 
doors?"  was  properly  excluded.    Jackson  v.  Jackson,  433. 

JUDGE'S  CHARGE: 

1.  Where,  upon  an  issue  of  damages  for  advertising  for  sale  land 

embraced  in  a  deed  of  trust  securing  a  contract  which  had  been 
rescinded,  there  was  no  evidence  to  go  to  the  jury  by  which  to 
determine  the  amount  of  damages:  Held,  that  tlie  charge  of  the 
Court  that  ''if  the  jury  shall  decide  that  plaintiff  is  entitled  to 
damages,  the  measure  of  his  damages  will  he  his  loss  resulting 
from  inability  to  sell  his  land/'  etc.,  was  error,  and  entitles 
defendant  to  a  new  trial.    Reavis  v.  Orenshaw,  369. 

2.  Where  the  only  evidence  affecting  the  bona  fides  of  the  endorse- 

ment of  a  note  was  that,  at  tlie  time  of  the  execution,  there 
were  some  facts  that  might  have  indicated  fraud  on  the  part  of 
the  payee:  Held,  that  the  plaintiff  (endorsee)  was  entitled  to  the 
instruction  that  there  was  no  sufficient  evidence  to  go  to  the 
jury  that  the  plaintiff  was  not  the  owner  of  the  note,  and  that 
a  failure  on  the  part  of  the  Court  below  to  give  this  instruction, 
when  asked,  entitled  the  plaintiff  to  a  new  trial.  Applegarih  v. 
Tillery,  407. 

JUDGMENT: 

1.  A  judgment  can  be  rendered  in  favor  of  one  co-defendant  against 

another.     McNeill  v.  Hodges,  52. 

2.  A  party  can  recover  judgment  for  any  lelief  to  which  the  facts 

alleged  and  proved  entitle  him,  whether  demanded  in  the  prayer 
for  relief  or  not.     Ibid. 

3.  Where  a  final  judgment  or  decree  has  been  rendered  in  a  cause, 

and  it  is  sought  to  impeach  it  for  fraud,  or  for  serious  irregu- 
larity, in  the  proceedings,  not  apparent  in  the  record,  the 
remedy  is  by  a  new  and  independent  action,  and  not  by  a  motion 
in  the  original  cause.     Smithy  v.  Fort,  446. 

4.  W^here  a  motion  in  a  cause  which  had  been  terminated  by  final 

judgment  was  made  upon  notice  to  the  parties  and  supported 
by  the  aflSdavits,  but  no  pleadings  had  been  filed,  or  issues 
joined,  or  any  consent  entered  to  treat  the  motion  as  an  inde- 
pendent action,  it  was  error  in  the  Court,  of  its  own  motion,  and 
in  its  discretion,  to  so  consider  and  dispose  of  it,  and  the  Su- 
preme Court  will,  ex  mero  motu,  correct  such  error.    Ibid, 
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5.  Where  the  jury  rendered  their  verdict  for  the  plaintiff,  arid  thei  e- 

upon  the  Court,  before  rendeiing  judgment  upon  the  verdict, 
made  an  order  of  reference  for  an  account  between  the  parties 
to  ascertain  the  balance  due,  to  which  no  exception  was  made, 
but  defendant  appealed :  Held,  that  such  appeal  must  be  dis- 
missed as  premature.    Blackwell  v.  McCaine^  460. 

6.  When  the  Court  below  enters  interl9cutory  judgments  or  orders, 

exceptions  taken  thereto  cannot,  generally,  be  brought  up  for 
review  until  after  final  judgment.    Ibid, 

7.  When  appellant  is  not  seriously  prejudiced  by  delay,  and  not 

deprived  of  any  substantial  right  by  the  rendition  of  an  inter- 
locutory judgment,  &c.,  the  regular  and  orderly  method  of  pro- 
cedure is  to  except  and  proceed  to  final  judgment,  so  that  the 
appeal  may  bring  up  the  whole  case  at  once.     Ibid. 

JUDGMENTS,  Alternative,  59. 

JURISDICTION : 

1.  Where  a  complaint,  in  an  action  begun  before  the  Clerk,  as  Pro- 

bate Court,  states  matters  properly  triable  in  that  Court,  an 
amendment  cannot  be  allowed  in  the  Superior  Court  engrafting 
matter:*  of  which  the  latter  Court  alone  has  jurisdiction.  Robe- 
son V.  Hodges,  49. 

2.  When,  without  amendment  in  such  case,  matters  are  investigated 

without  objection,  of  which  the  Superior  Court  alone  had  juris- 
diction, and  judgment  is  rendered  thereon,  the  implied  consent 
does  not  confer  jurisdiction,  and  advantage  can  be  taken  of  the 
defect  in  thi3  Court.     Ibid. 

3.  The  Clerk  has  jurisdiction  of  a  proceeding  by  a  ward  against  his 

guardian  for  an  account.     McNeill  v.  Hodges,  52. 

4.  A  Justice  of  the  Peace  has  jurisdiction  of  an  action  against  a 

married  woman  to  recover  a  debt  contracted  prior  to  her  mar- 
riage.    Hodges  v.  Hill,  130. 

5.  The  Superior  Court  has  jurisdiction  of  an  action  for  damages 

for  the  conversion  of  property  where  the  amount  claimed  is 
one  hundred  and  twenty-five  dollars.  Asher  v.  Reizenstein, 
213. 

JURY : 

-  What  effect  is  to  be  given  to  testimony  competent  in  law  to  estab- 
lish a  fact  must  be  left  to  the  jury,  but  opinions  of  chancellors, 
when  performing  the  functions  of  a  jury,  as  well  as  a  Judge, 
upon  particular  states  of  fact,  must  not  be  mistaken  for  rule^ 
of  evidence  and  applied  where  the  facts  ia  evidence  before  a 
jury  are  analogous.  This  cannot  be  done  without  invading  the 
province  of  the  jury.     Berry  v.  Hall,  154. 
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JURY  TRIAL : 

1.  The  ConBtitution  (Art.  I,  ^19)  guarant  es  the  light  to  triiil  by 

jury,  in  controversies  respecting  property,  only  in  cases  where, 
under  the  common  law,  the  demand  that  tlie  facts  should  be  so 
found  could  not  have  been  refused,  and  in  fixing  the  question  of 
comfiensation  to  tlie  land-owner  for  rght-of  way  condemned  to 
the  use  of  a  railroad^  commissioners  do  not  invade  the  province 
that,  under  the  ancient  law,  belonged  exclusively  and  i  eculiarly 
to  the  jury.     Railroad  v.  Parker^  246. 

2.  In  special  proceedings,  pending  before  Clerks,  the  parties  have 

the  right  to  insist  that  any  issue  of  fact  raised  by  the  pleadings 
hhall  be  framed  by  the  Clerk  and  transmitted  to  the  Superior 
Court  in  term  for  trial  by  jury,  and  where  they  fail,  before  an 
order  appointing  commissioners  is  made,  to  insist  upon  a  ver- 
dict upon  the  controverted  facts,  they  waive  the  right  of  trial 
by  jury,  even  if  it  be  conceded  that  the  statute  gives  them  the 
right  to  demand  it.     Ibid. 

3.  If  the  land-owner  can  even  demand  that  an  issue  be  found 

upon  the  question  of  damages  in  condemnation  proceedings, 
previous  to  the  appointment  of  commissioners,  he  cannot  do  so 
after  the  report  of  the  commihsionera  and  exceptions  to  it  are 
filed.  Thf  Judge,  then,  lias  the  power  to  order  a  new  appraise- 
ment, to  modify  or  confirm  the  report,  but  not  to  al  ow,  on 
motion  of  one  of  the  parties,  in  spite  of  tlie  objtciiun  of  the 
other,  a  trial  of  the  issues  by  jury.     Ibid. 

JUSTICE  OF  THE  PEACE : 

A  Justice  of  the  Peace  has  jurisdiction  of  an  £u;tion  against  a  mar- 
ried woman  to  recover  a  debt  contracted  prior  to  her  marriage. 
Hodges  v.  HiJl,  130. 

LANDLORDS  LIEN  :  See  Lien. 
LIEN; 

1.  In  an  action  brought  to  sutgcct  a  vessel  to  a  lien  fcr  materials 

furnished  in  its  construction,  it  was  found  that,  at  or  before  the 
filing  of  the  notice  of  lien,  the  plaintiff  assented  to  a  sale,  which 
was  made  to  thiid  parties,  and  agreed  to  accept  three  notes 
eecured  by  a  second  mortgage  on  the  vessel  as  security:  Held, 
such  agreement  was  a  waiv«-r  of  the  lien,  and  the  lienor  was 
estopped  to  enforce  his  demand  against  the  purchaser.  Korne- 
gay  v.  Styron.  14. 

2.  The  fact  tliat  the  notes  and  mortgage  were  never,  in  fact,  exe- 

cuted pursuant  to  agreement  does  not  vitiate  the  waiver,  it  not 
appearing  that  their  execution  was  a  condition  precedent 
thereto.     Ibid. 
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3.  One  C,  as  estecutor,  recovered  judgment  against  the  defendant 

on  a  debt  due  to  his  testator  ty  contract  before  the  year  1867, 
and  caused  execution  to  issue.  The  defendant  paid  to  the  Sheriff 
the  principal  and  interest  of  the  judgment,  and  tcok  his  receipt 
therefor  (not  including  costs).  The  Sheriff  sold  the  land  of 
defendant,  already  levied  on  to  satisfy  the  cost:*,  at  which 
sale  plaintiff  bought,  and  brings  this  action  to  recover  posses- 
sion: Held,  that  the  right  to  recover  disbursements,  in  case  of 
default  in  payment,  being  secured  by  law,  when  the  contract 
was  made,  entered  into  and  formed  a  part  of  it,  and  such  costs 
as  incidents  of  the  judgment  conbtitute  a  lien  upon  the  t^ame 
property,  and  to  the  same  extent,  as  the  principal  and  interest 
of  the  debt.     Long  v.  Walker,  90. 

4.  Tbis  lien  exists  in  favor  of  the  officers  of  the  Court  \\  hen  thev  do 

not  require  the  plaintiff,  as  they  have  a  right  to  do,  to  pay  their 
fees  in  advance.  In  such  instances  tlie  officers  (Sheriff  and 
Clerk' of  the  Court)  have  the  right  of  retainer  to  the  extent  of 
the  costs  out  of  the  amount  collected,  and  neither  can  be  com- 
pelled to  look  exclusively  to  the  plaintiff 's  prosecution  bond,  nor 
prevented  from  exhausting  his  remedy  against  the  debtor,  by 
reason  of  any  receipt  or  compromise  between  the  judgment 
creditor  and  debtor.     Ibid. 

5.  The  receipt  givtn  in  this  case  did  not  operate,  like  the  receipt  of 

princiial  and  intere^t  of  a  drbt.  while  suit  is  pending  for  its  col- 
lection, to  extinguish  plaintiff's  claim  against  defendant  for 
the  costs  incident  to  the  action,  if»  the  absence  of  some  i-pecial 
agreement  to  the  contrary.     Ibid. 

6.  If  tl'.e  sale  of  dffendani's  land  under  the  execution  would  have 

been  valid  without  allotting  him  a  homestead  thereon,  when  the 
principal  and  interest  of  the  debt  had  not  been  paid,  the  estate 
of  the  debtor  \  a^sed  to  the  plaintiff  under  the  sale  to  satisfy  the 
costs  due  by  virtue  of  the  execution.     Ibid. 

7.  The  defendant,  a  landlord,  on  January  1, 1887,  rented  out  certain 

lands  belonging  to  him,  and  rented  other  lands  from  one  W., 
who  edvanced  supplies  to  him  and  sold  him  a  mule,  retaining 
title  verbally  as  security  for  the  purchase-money.  In  January 
and  July  following,  defendant  made  Pgricultural  liens  to  plain- 
tiffs, and,  from  lime  to  time,  received  advancements  thereon  to 
both  his  own  and  his  tenani'n  crops:  Hild—{1)  that  W.  had  a 
prior  lien  to  plaintiffs  for  supplies  advanced;  (2)  that,  as  it  did 
not  appear  that  the  mule  was  a  part  of  such  supplies,  there  was 
a  prior  lien  on  the  crops  as  to  it,  and  W.  could  not  retain  the 
crops  for  its  purchase-money;  3)  The  use  of  the  mule  in  the 
cultivation  of  the  crops  did  not  necessarily  make  it  an  advance- 
ment.    Branch  v.  GaUoicay,  193. 
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8.  Wliere  a  contemporaneous  mortgage  is  given  to  secure  a  note  for 

595  pounds  of  cotton,  dated  April  dOth,  1887,  and  i)ayable  Octo- 
ber Ist,  1887,  conveying  **all  of  my  entire  crop  to  be  made  on 
my  lands  in  Averasboro  Township,  Harnett  County,"  it  is  immis- 
takable  that  the  mortgage  referred  to  and  conveyed  the  crop  of 
1887.     Taylor  v.  Hodges,  344. 

9.  In  such  case  the  dt-fendant  was  not  injured,  and  cannot  complain 

that  on  the  trial  incompetent  testimony  was  allowed  to  go  to 
the  jury  to  show  **that  crop'*  was  intended  to  be  conveyed. 
Ibid, 

10.  la  April,  1886,  the  plaintiff  recovered  and  had  docketed  a  judg- 
ment against  P.,  who,  prior  to  that  date,  had  entered  into  a 
contract  with  S.  for  the  purchase  of  certain  lands,  and  had 
paid  a  portion  of  the  purchase-money.  In  1889,  S.,  without 
the  knowledge  of  plaintiff,  recovered  the  judgment  against  P. 
for  balance  of  purchase-money,  and  a  di'cree  to  sell  the  land  if 
the  judgment  was  not  paid  by  a  certain  day,  and  was  proceed- 
ing to  sell  the  land  under  the  decree  when  the  plaintiff  brought 
an  action  to  declare  and  enforce  his  lien,  and  for  an  injunction 
against  sale  pending  that  suit:  Held,  (1)  that  the  plaintiff's 
action  was  properly  brought,  and  that  he  could  not  have  asserted 
his  equity  in  the  action  between  S.  and  P. ;  (2)  that  under  the  cir- 
cumstances, an  injunction  to  the  hearing  was  proper,  particu- 
larly as  the  complaint  alleged,  and  there  was  some  evidence  to 
prove,  that  the  judgment  for  the  balance  of  the  purchase- 
money  was  collusive;  (3)  that  the  fact  that  plaintiff's  debt  had 
other  securities,  did  not  prevent  him  from  asserting  his  lien 
on  the  land.     Boat  v.  Lassiter,  490. 

LIMITATIONS,  STATUTE  OF: 

An  action  upon  a  guaranty  under  seal  is  not  barred  until  ten  years 
after  the  cause  of  action  accrues.     Coleman  v.  Fuller^  328. 

Plea  of  by  heir,  in  proceedings  to  make  real  estate  assets,  222. 

MARRIED  WOMAN :  See  also  Husband  and  Wife. 

A  Justice  of  the  Peace  has  jurisdiction  of  an  action  against  a  mar- 
ried woman  to  recover  a  debt  contracted  prior  to  her  marriage. 
Ho<lge  V.  Hill,  130. 

MEASURE  OF  DAMAGES,  369. 

MISJOINDER  OF  ACTION,  170. 

MORTGAGE : 

1.  When  B.  made  a  mortgage  to  W.  to  secure  the  indebtedness  of  a 
firm  at  and  after  a  certain  time,  and  also  before  that  time,  there 
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was  other  indebtedness  due  by  the  firm  to  W.,  upon  all  of 
which  usurious  interests  had  been  charged:  It  vxis  heldy  that 
B.  could  not  be  allowed  a  rebate  for  usury,  so  charged  before 
she  made  the  mortgage.    Burwell  v.  Burgwyn,  498. 

2.  She  could  only  be  affected  by  usurious  interest  charged  after  she 
became  liable  for  the  debts  of  the  firm,  and  then  only  to  the 
extent  of  her  liability.    Ibid. 

8.  Where  the  usurious  interest  is  reduced  to  and  included  in  a 
judgment,  the  judgment  cannot  be  impeached  as  to  that  part, 
but  is  vali  1  as  a  whole.     Ibid. 

4.  The  proceeds  of  sale  of  B.'s  mortgaged  land  must  be  applied  to 

the  discharge  of  the  mortgage  debt  rendered  to  judgment, 
without  regard  to  the  fact  that  a  part  of  it  is  usurious.    Ibid. 

5.  Where  a  wife  joined  htr  husl}and  in  a  mortgage  conveying  his 

land,  together  wi<h  personal  property  belonging  to  him,  to 
secure  his  debt,  and  afterwards  the  husband  aloi.e  executed  a 
second  mortgage  conveying  the  same  and  other  personal  prop- 
erty to  secure  a  scccnd  note  executed  by  him,  and,  before  the 
personal  property  was  sold,  directed  tliat  the  proceeds  of  sale  of 
ihe  personal  property,  except  so  much  as  should  arise  from  the 
sale  of  a  mule  ard  wagon  (about  which  there  was  no. direction), 
should  be  applied  to  the  pavment  of  the  debt  secured  by  the 
second  mortgage:  Held,  that  the  fund  arising  from  the  sale  of 
the  mule  aiid  wagon  should  be  paid  upon  the  debt  secured  by 
the  first  mortgage  in  exoneration  of  the  wift'6  inchoate  dower 
interest.     Oore  v.  Townsend^  228. 

6.  The  mcrtgagee  cannot,  because  the  husband  failed  to  direct  the 

application  of  the  fund  arising  from  the  sale  of  the  mule  and 
wagon,  apply  it  in  discharge  of  the  debt  secured  by  the  second 
mortgage,  but  must  pay  it  on  that  secured  by  the  first  mort- 
gage, for  which  the  property  is  primarily  liable,  and  in  exonera- 
tion of  the  wife's  dower.     Ibid. 

7.  The  inchoate  right  of  the  wife  to  dower  in  her  husband's  land, 

under  The  Code,  ch.  63,  has  a  present  value  as  property  depend- 
ing on  the  ages,  health  and  habits  of  both,  and  other  circum- 
stances competent  to  show  the  probabilities  as  to  the  length  of 
life  of  each,  and  when  she  encumbers  it  by  joining  in  a  mort- 
gage of  his  land  to  secure  his  debt,  she  becomes  his  surety. 
Ibid. 

8.  Where  a  contemporaneous  mortgage  is  given  to  secure  a  note  for 

595  pounds  of  cotton,  dated  April  30,  1887,  and  payable  October 
1,  1887,  conveying  *'all  of  my  entire  crop  to  be  made  on  my 
lands  in  Averasboro  township,  Harnett  County,"  it  is  unmis- 
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takable  that  the  mortgage  referred  to  and  conveyed  the  crop  of 
1887.     Taylor  v.  Hodges,  344. 

9.  In  8uch  case,  the  defendant  was  not  injured  and  cannot  complain 
that,  on  the  trial,  incompetent  testimony  was  allowed  to  go  to 
the  jury  to  show  **that  crop'*  was  intended  to  be  conveyed. 
Ibid. 

10.  Where  a  debtor  notifies  a  creditor  that  he  will  not  pay  a  debt  due 

him,  the  law  does  not  require  the  latter  to  make  demand  before 
bringing  suit.     Ibid, 

11.  Wheie,  in  an  action  of  claim  and  delivery,  the  plaintiff,  claiming 

H  mortgage  lien,  seized,  and  the  defendant  replevied,  f228.50 
worth  of  property,  and,  on  the  trial,  the  plaintiff  recovered 
judgment  for  $50.37,  the  proix-r  judgment  to  be  entered  is, 
"that  plaintiff  recover  the  specific  property,  and  if  possession 
cannot  be  bad,  then  the  penal  sum  named  in  the  bond  of  the 
defendant  and  his  sureties,  wiih  a  proviso  that  the  specific 
property  shall  be  relieved  of  the  lien  and  liability  to  seizure  and 
sale  and  the  defei.dact  and  the  sureties  on  his  bond  discharged 
by  the  paymt>nc  of  (50.37,  with  interest  fron:  the  beginning  of 
the  term,  ami  costs.*'    Ibid. 

12.  A  dee«l,  absolute  upon  its  face,  may  be  treated  as  a  mortf^age. 

when  it  was  agreed,  at  the  time  of  its  execution,  that  such 
should  be  its  purpose.  But  the  proof  of  this  should  be  strong 
and  sati." factory.     Waters  v.  Crabtree,  3W. 

13.  fiut  if  the  purpose  of  the  dee-i  wns  to  cfMrate  as  a  mortgage,  it 

cannot  have  that  effect  against  8ubsequ»-nt  bona  fide  purchasers 
for  value  and  without  notice.     Ibid. 

14.  When  such  cc  ntemporaneous  agree me^nt  is  sifte r wards  reduced  to 

writing,  it  relates  bscV.  to  the  exfrculi'»n  of  the  deed.     /&icf. 

15.  When  a  deed,  absolute  on  its  f.^ce.  tuc  intended  as  a  mortgage, 

was  executiH)  in  1859,  and  a  defeasance  was  executed  in  pursu- 
ance of  the  intention  of  the  parties  in  1801.  and  recorded  in  1862, 
and  in  1864  the  lecords  were  destroy  eel:  Held,  that  subsequent 
purchasers  for  value,  wiihout  actual  no! ice.  whose  deeds  were 
duly  recorded,  were  rot  afftcttd  with  notice  of  such  registra- 
tion.    Ibiti. 

IG.  Ni»r  eran  re-registration  of  the  defeasarce  in  1886,  after  the  regis- 
tration of  the  meAue  conveyances  to  the  innex^nt  purchasers, 
avail  to  defeat  their  rij:hls.     Ibid, 

:  7.  Th*-  words  '*  we  promise  to  pay  to  L.  &  B.,  out  of  the  proceeds  of 
ctrtain  railroad  ties  we  have  now  in  Hertford  County,  amount- 
ing to  forty>two  hundred,  the  i^um  of  a  hundred  and  thirty -two 
i.i  liars,    •    ♦    •    and  authorize  the  purchaser  to  retain  that 
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amount  for  Ihem/'  contained  in  a  promissory  note,  are  not 
sufficient  to  constitute  it  a  chattel  mortgage  or  an  equitable  lien, 
though  duly  proved  and  registered.    Briit  v.  Harrellj  10. 

18.  Nor  is  such  instrument  a  sufficient  equitable  assignment  of  the 

ties  or  the  proceeds  thereof,  to  the  payment  of  the  debt.    Ibid, 

19.  In  an  action  brought  to  subject  a  vessel  to  a  lien  for  materials 

furnished  in  its  construction,  it  was  found  that,  at  or  before  the 
filing  of  the  notice  of  lien,  the  plaintiff  assented  to  a  sale  which 
was  made  to  third  parties,  and  agreed  to  accept  three  notes 
secured  by  a  second  mortgage  on  the  vessel  as  security:  Held, 
such  agreement  was  a  waiver  of  the  lien,  and  the  lienor  was 
estopped  to  enforce  his  demand  against  the  purchaser.  Kome- 
gayv.  Styron,  14. 

20.  The  fact  that  the  notes  and  mortgage  were  never,  in  fact,  execu- 

ted pursuant  to  agreement  does  not  vitiate  the  waiver,  it  not 
appearing  that  their  execution  was  a  condition  precedent 
thereto.     I  did, 

21.  When  a  mortgage  is  acknowledged,  and  wife's  privy  examination 

taken  before  a  Justice  of  the  Peace,  but  the  adjudication  that 
the  Fame  is  in  due  form  and  the  order  of  registration  is  made 
by  ^  Clerk  of  the  Superior  Court,  who  is  tlie  mortgagee  therein, 
the  adjudication  and  order  by  the  Clerk,  and  the  registration 
thereunder,  are  void.     Turner  v.  Connelly^  72. 

22  Any  conveyance  or  mortgage  of  its  property  executed  by  any 
corporation  is  void  and  of  no  effect  as  to  the  creditors  of  said 
corporation  existing  at  the  time  of  the  execution  of  said  deed 
or  mortgage,  and  who  shall  commence  proceedings  to  enforce 
their  claims  against  the  corporation  within  sixty  dbys  after  reg- 
istration of  the  conveyance.    Duke  v.  Markham^  138. 

28.  A  deed  absolute  on  its  face,  but  intended  as  a  mortgage,  cannot 
operate  as  such  unless  it  is  alleged  and  proved  that  the  clause 
of  redemption  was  omitted  by  reason  of  ignorance,  mistake, 
fraud  or  undue  advantage.     Green  v.  Sherrod,  197. 

By  corporation,  when  valid,  131. 
MOTION  TO  RET  AX  BILL  OF  COSTS,  167. 

NEGLIGENCE:  See  also  Damages: 

1.  Where  plaintiff  alleged  in  his  complaint  that  he  was  returning 
from  his  place  of  business  to  his  home,  along  defendant's  crack, 
*'  as  he  had  been  in  the  habit  of  doing  for  several  years,  without 
objection  from  the  defendant,  within  the  corporate  limits  of  the 
town  of  Greensboro,  when,  owing  to  the  gross  negligence  of  the 

105—30 
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defendant's  servants,  he  was  struck  froQi  behind  by  a  locomo- 
tive engine,  belonging  to  the  defendant,  &c.,  and  thrown  from 
the  track,  was  thereby  much  injured,"  and  the  jury,  in  response 
to  the  first  issue,  found  that  the  plaintiff  was  '*  injured  by  the 
negligence  of  the  defendant,  as  alleged^':  Held,  that  Uie  verdict 
meant  only  that  the  defendant,  by  failure  to  exercise  ordinary 
care,  injured  the  plaintiff.    McAdoo  v.  Railroad,  140. 

2.  When,  in  sucli  case,  in  answer  to  a  second  issue,  the  jury  found 
also  that  the  plaintiff,  by  his  own  concurrent  negligence,  con- 
tributed to  cause  the  injury:  Held,  that  the  plaintiff  was  not 
entitled  to  judgment  upon  the  whole  verdict.     Ibid. 

8.  It  is  not  error,  even  when  contributory  negligence  is  pleaded,  since 
the  enactment  of  chapter  33,  Laws  of  1887,  to  submit  only  the 
question  whether  the  injury  was  caused  by  the  defendant's  neg- 
ligence and  instruct  the  jury  to  respond  in  the  negative  if  they 
find  that  the  plaintiff,  by  concurrent  carelessness,  contributed 
to  cau*e  the  injury.     Ibid. 

4.  When  contributory  negligence  is  pleaded,  tiie  jury  can  ordinarily 

be  m^de  to  comprehend  the  law  more  clearly  if  not  only  the 
issues  involving  the  question  of  negligence  of  plaintiff  and  de- 
fendant, respectively,  are  submitted;  but  another  involving  the 
question,  where  it  is  raised  by  the  evidence  or  the  discussion, 
whether,  notwithstanding  the  negligence  of  the  plaintiff,  the 
defendant  could,  by  the  exercis^e  of  ordinary  care,  have  avoided 
the  injury.     Ibid. 

5.  When  a  person  is  al  out  to  cross  the  track  of  a  railroad,  even 

at  a  regular  cros>ing.  it  his  duiy  to  examine  and  see  that  no 
train  is  approachiukc  before  ventuiing  upon  it,  and  he  is  negli- 
gent when  he  can,  by  looking  along  the  track,  see  a  moving 
train,  which,  in  his  attempt  to  blindly  pass  over,  injures  him. 
Ibid. 

6.  Where  one  is  not  a  trespasser  in  using  the  track  as  a  foot- way,  it 

behooves  him  to  be  still  more  watchful.  The  license  to  use  does 
not  carry  wiih  it  the  right  to  obstruct  the  road  and  impede  the 
passage  of  trains.     Ibid. 

7.  Where  the  servant,  who  is  running  an  engine,  sees  another  stand- 

ing on  the  track  in  front  of  him  whom  he  does  not;  know  at  all, 
*  or  who  is  known  by  him  to  have  ordinary  intelligence  and  full 
possession  of  all  his  senses,  the  former  is  not  required  to  stop 
his  engine,  but  may  assume  that  the  latter  will  step  off  the 
track.     Ibid. 

8.  Where  the  plaintiff,  being  in  full  possession  of  his  senses,  stood 

upon  the  tn>ck  in  a  town  till  the  defendant's  engine  ran  against 


INDEX.  561 


and  injured  him,  and  did  not,  according  to  his  own  evidence, 
know  of  its  approach  till  he  was  knocked  off  the  track,  the  jury 
properly  found  that  he  was  negligent,  and  would  not  have  been 
warranted  in  finding  that  the  defendant,  by  the  use  of  ordinary 
care,  could  have  avoided  the  injury.    Ibid, 

9.  In  an  action  against  a  railroad  company  for  the  destruction  of  a 
poi  table  steam-engine,  which  had  stalled  on  a  crossing,  it  ap- 
peared that  the  driver,  on  seeing  a  train  turn  a  curve  about 
one  thousand  yards  distant,  ran  up  the  track,  waving  a  hand- 
kerchief, and  that  the  engineer  made  no  effort  to  stop  the  train 
until  within  about  three  hundred  yards  of  the  crossing,  although 
he  noticed  the  driver  waving  his  handkerchief  as  soon  as  he 
turned  the  curve,  and  his  fireman  called  his  attention  to  the 
obstruction  when  he  was  about  six  hundred  yards  from  the  cross- 
ing: Held,  that  the  engineer  was  negligent,  if,  by  watchfulness, 
he  could  have  seen  that  the  road  was  obstructed  in  time  to  stop 
his  train  before  reaching  the  crossing.    Bullock  v.  Railroad,  180. 

10.  Where  it  appeared  that  plaintiff's  driver  went  on  the  track  to  see 
whether  any  train  was  approaching  before  he  attempted  to 
cross,  the  face  that  he  did  not  examine  the  crossing  and  that  he 
dill  not  look  at  his  watch  to  see  whether  it  was  about  train  time, 
does  not  constitute  such  contributory  negligence  as  will  prevent 
plaintiff  from  recovering,  it  appearing  that  the  stalling  would 
not  have  occurred  if  the  crossing  had  Leen  in  gocd  condition. 
Ibid. 

NONSUIT : 

When  no  counter-claim  is  pleaded,  a  plaintiff  has  the  right  to  take 
a  nonsuit  at  any  time  before  verdict  or  final  judgment.  An 
inteilocutory  judgment  does  not  deprive  a  plaintiff  of  the  right 
to  take  a  nonsuit.    Mf^g  Co.  v.  Buxton,  74. 

NON-RESIDENT : 

Non-residence  alone  is  not  sufficient  to  rebut  the  presumption  of 
payment,  3. 

NOTICE: 

1.  A  partner  retiring  from  the  partnership,  in  order  to  relieve  him- 

self from  further  liabilities  must  bring  actual  notice  of  such 
retirement  and  of  such  dissolution  of  the  partnership  home  to 
such  persons  as  have  been  accustomed  to  deal  with  it.  Ellison 
V.  Sexton,  856. 

2.  As  to  persons  having  knowledge  of  the  firm  before  its  dissolution, 

but  not  having  dealt  witli  it,  general  public  notice  of  the  disso- 
lution, given  in  any  reasonable  way,  will  be  sufficient.    Ibid, 
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8.  A  single  publication  of  a  notice  of  dissolution,  in  a  paper  pub- 
lished in  the  plac3  where  the  firm  did  business,  and  having  a 
a  large  local  circulation ,  is  not  sufficient.    Ibid, 

Possession  under  color  of  title  works  notice  to  purchasers,  377. 

When  purchaser  for  value  not  affected  with  notice',  394. 
OFFICIAL  BOND:  See  Bond,  Official. 
OVERRULED  CASES : 

1.  The  case  of  Morrison  v.  Watson,  101  N.  C,  332,  is  overruled  in 

so  far  as  it  declares  a  sale  under  execution  to  satisfy  a  debt 
arising  out  of  contract  made  before  the  24th  of  April,  1868, 
void,  for  failure  to  lay  off  the  homestead  of  the  debtor.  Long 
V.  Walker,  90. 

2.  This  case  involves  the  principle  decided  in  Lon^  v.  Walker,  ante, 
-     in  overruling  Morrison  v.  Watson,  101  N.  C,  332.    Shaffer  v. 

Hahn,  121. 
Hinton  v.  jRoac^,  95  N.  C,  106. 

PARTITION : 

Where  a  testator  devised  certain  real  estate  to  his  wife  for  life  or 
widowhood,  and,  after  her  death,  to  his  three  daughters* 
naming  them,  *'  as  long  as  they  wished  to  keep  house  together,*' 
providing  for  sale  and  division  among  **his  children  and  their 
heirs,"  if  they  (his  daughters)  *' should  marry  or  wish  to  quit 
keeping  house,"  and  one  of  the  daughters,  the  others  being 
dead,  was  stilling  keeping  house  on  the  land:  Held,  the  land 
was  not  subject,  during  her  life,  to  partition  among  the  heirs. 
fiJays  V.  Davis,  482. 

PARTNERS  AND  PARTNERSHIPS : 

1.  A  partner  retiring  from  the  partnership,  in  order  to  relieve  him- 
.fielf  from  further  liabilities  must  bring  actual  notice  of  such 
^retirement  and  of  such  dissolution  of  the  partnership  home  to 

such  persons  as  have  been  accustomed  to  deal  with  it.     Ellison 
y.  Sexton,  856. 

2.  Asxto  persons  having  knowledge  of  the  firm  before  its  dissolu- 
)  tion,  but  not  having  dealt  with  it,  general  public  notice  of  the 
.  dissolution,  given  in  any  reasonable  way,  will  be  sufficient. 

Ibid. 

3.  A  single  publication  of  a  notice  of  dissolution,  in  a  paper  pub- 

lished in  the  place  where  the  firm  did  business,  and  having  a 
large, local  circulation,  is  not  sufficient.    Ibid, 

PAYMENT :  See  also  Presumption  of  payment. 

When  adpaission  of  obligor  in  bond  sufficient  to  rebut  presumption 
of  payijient.     Ibid. 
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PETITION  TO  REHEAR : 

1.  The  decision  in  Entry  v.  Railroad,  104  N.  C,  reaffirmed. 

2.  The  Court  reiterates  that  it  will  rehear  a  case  only  for  weighty 

considerations,  and  when  the  alleged  error  .clearly  appears. 
Emry  v.  Railroad,  45. 

8.  Where  the  plaintiff,  in  an  action  to  recover  land,  demands  judg- 
ment in  his  complaint  for  a  tract  containing  twenty- five  acres, 
and  the  foUowlag  issue  is  submitted  to  the  jury,  **  Is  plaintiff 
the  owner  of  the  land  described  in  the  complaint?'*  to  which  the 
jury  respond,  **  Yes;  one-seventh  of  the  Sandy  Bottom  tract — 
160  acres"  :  Held,  that  the  verdict  is  contradictory  and  a  new 
trial  will  be  ordered.     Allen  v.  Sallinger,  338. 

PETITION  TO  MAKE  REAL  ESTATE  ASSETS:  See  Assets,  Petition 
To  Make. 

PLEADING : 

1.  It  is  not  error,  even  when  contributory  negligence  is  pleaded, 

since  the  enactment  of  chapter  33,  Laws  of  1887,  to  submit  only 
the  question  whether  the  injury  was  caused  by  the  defendant's 
negligence,  and  instruct  the  jury  to  respond  in  the  negative  if 
they  find  that  the  plaintiff,  by  concurrent  carelessness,  con- 
tributed to  cause  the  injury.    McAdoo  v.  Railroad,  140. 

2.  When  contributory  negligence  is  pleaded,  the  jury  can  ordinarily 

be  made  to  comprehend  the  law  more  clearly  if  not  only  the 
issues  involving  the  question  of  negligence  of  plaintiff  and 
defendant,  respectively,  are  submitted,  but  another  involving 
the  question,  where  it  is  raised  by  the  evidence  or  the  discus- 
sion, whether,  notwithstanding  the  negligence  of  the  plaintiff, 
the  defendant  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  injury.    Ibid, 

8.  Plaintiff  *s  complaint  contained  two  causes  of  action,  one  to 
recover  damages  alleged  to  have  been  caused  by  the  road-bed 
erected  by  defendant  ponding  water  back  on  plaintiff's  land; 
the  other  to  recover  damages  for  an  alleged  breach  of  duty  on 
the  part  of  defendant  in  not  putting  up  sufficient  cattle-guards 
as  required  by  The  Code,  §  1975,  whereby  cattle  trespassed  upon 
plaintiff's  enclosed  lands  and  crops.  On  demurrer  held  an  im- 
proper joinder  of  causes  of  action,  the  first  being  for  injury  to 
property,  a  tort,  while  the  second  arose  "  upon  contract"  for 
the  breach  of  an  implied  contract  to  perform  a  statutory  duty, 
and  the  action  should  be  divided.    Hodges  v.  Railroad,  170. 

4.  In  an  action  on  a  policy  of  insurance  a  copy  of  the  application 
need  not  be  set  out  in  the  complaint.  Britt  v.  Insurance  Co., 
175. 
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5.  An  award  duly  made  upon  an  arbitration,  and  performed,  con- 

stitutes a  good  plea  in  bar  to  a  subsequent  action  for  the  same 
cause.    Cheatham  v.  Rowland,  218. 

6.  In  a  proceeding  by  an  admini^itrator  to  sell  the  lands  of  his  intes- 

tate to  make  assets,  the  heir  can  plead  the  statute  of  limita- 
tions to  such  claims  of  creditors  as  have  not  been  reduced  to 
judgment  against  the  administrator.  The  heir  is  bound  by 
such  judgment,  unless  he  can  show  that  it  was  obtained  by 
collusive  fraud.     Proctor  v.  Proctor ^  222. 

7.  Where  in  such  proceeding  the  defendant  (heir)  pleaded  that  '*if 

there  is  any  indebtedness  outstanding  against  the  estate  of 
plaintif][*s  intestate,  the  same  is  barred  by  the  statute  of  limita- 
tions" {The  Code,  §153,  par.  2),  "and  ihe  said  statute  of  lim- 
itations is  herehy  pleaded  against  the  collection  of  said  claims: 
Held,  that  although  the  plea  is  indefinite  and  ui. satisfactory,  it 
was  the  duty  of  the  Court  below  to  have  considered  and  deter- 
mine 1  it,  and  a  failure  to  do  so  is  error.     Ibid, 

8.  In  actions  for  the  recovery  of  land,  as  formerly  in  the  action  of 

eject  ment,  any  deed  offered  as  a  link  in  a  chain  of  title  is  thereby 
exposed  to  attack  for  incapacity  in  the  maker,  or  because  it  was 
void  under  the  statutes  of  frauds  (13ch  and  27th  Eliz),  though  it 
may  not  have  been  mentioned  in  the  pleadings;  but  where  a 
party  seeks  to  set  aside  a  conveyance  because  of  a  fraudulent 
combination  to  prevent  a  fair  competition  of  bidders,  he  must 
•  allege  the  fraud  now  as  he  was  required  formerly  to  file  his  bill 
in  a  Court  of  Equity.    Helms  v.  Oreen,  251. 

9.  The  Code,  %  579,  a^  olishes  the  action  to  obtain  discovery  under 

oath,  and  substitutes  for  it  a  remedy  in  harmony  with  the  code 
system  by  allowing  a  party,  in  support  of  the  allegations  of  his 
complaint,  or  of  a  cross-action  set  up  in  a  counter-claim,  after 
eliciting  admissions  from  his  adversary  by  verifying  his  plead- 
ings, to  examine  such  adversary  party,  as  to  facts  within  his 
peculiar  knowledge,  both  before  and  at  the  trial  of  the  action. 
Ibid. 

10.  The  facts  relied  upon  as  the  basis  of  a  defence  or  counter-claim 
must  be  set  out  in  an  answer  with  the  same  preci.-ion  as  is 
requisite  in  a  complaint,  and,  therefore,  a  defendant  who 
expects  to  prove  that  there  was  an  actual  mistake  by  w^hich  the 
word  **  heirs"  was  omitted  from  a  deed  which  he  proposes  to 
offer  in  evidence,  or  to  insist  that  there  is  internal  evidence  in 
such  deed  that  the  grantor  intended  to  convey  the  fee  and 
omitted  the  word  of  inheritance  by  mistake,  must  set  up  his 
equity  in  his  answer.     Anderson  v.  Logan,  266. 
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11.  It  is  not  a  sufficient  compliance  with  the  law,  in  an  action  for 
dirorce  a  mensa  et  thoro,  to  charge  ill  treatment  generally,  or 
that  the  condition  of  the  feme  plaintiff  was  intolfrable  by  reason 
of  her  husland's  conduct.  The  complaint  ought  to  show  the 
jiarticulars  of  the  ill  treatment,  and  that  it  was  without  provo- 
cition  on  her  part.    Jackson  v.  Jackson,  433. 

13.  The  complaint  ought  to  show,  and  the  Court,  before  granting 

such  divorce,  must  Fee,  either  that  the  husband  abandoned  his 
family  or  maliciously  turned  the  plaintiff,  his  wife,  out  of  doors, 
or  endangered  her  life  by  cruel,  torturous  treatment,  or  offered 
such  indignitit^s  to  hei  perbon  as  rendered  life  a  burden.    Ibid. 

18.  Where,  in  such  case,  facts  stated  in  the  complaint  were  not 
sufficient  to  constitute  a  cause  of  action:  Held,  that  a  motion  to 
dismiss,  made  fur  the  firbt  time  in  the  Supreme  Cuurt.  should 
be  allowed.    Ibid. 

14.  The  defects  in  this  case  were  such  as  might  have  been  cured  by 

amendment  of  the  complaint,  by  leave  of  the  Court,  so  as  to 
correspond  with  the  verdict  and  judgment.     Ibid. 

POWER  OF  DEVISEE  TO  CHARGE  ESTATE,  850. 

PRACTICE : 

1.  In  an  action  for  trespass  for  wrongful  entry  on  land  and  cutting 

timber,  where  the  defendants  filed  a  counter  claim,  alleging 
that  the  plaintiffs  had  wrongfully  raised  a  dam  and  ponded 
water  back  on  defendant's  land,  which  was  part  of  the  land 
described  in  the  complaint  as  that  on  which  the  alleged 
trespass  had  been  committed:  Held,  that  the  counter-claim 
was  not  connected  with  cause  of  action,  and  that  a  demurrer 
thereto  was  propeily  sustained.     Bazemore  v.  Bridgers,  191. 

2.  An  appeal  from  a  judgment  sustaining  such  demurrer  is  prema- 

ture.   Ibid. 

8.  An  appellee  may  serre  a  "counter- case"  to  the  "case  on  appeal," 
served  by  the  appellant,  instead  of  specific  exceptions.  Hume 
V.  Smith,  322. 

4.  Where  the  plaintiff,   in   an   action   to  recover  land,   demands 

judgment  in  his  complaint  for  a  tract  containing  twenty-five 
acres,  and  the  following  issue  is  submitted  to  the  jury,  "Is 
plaintiff  the  owner  of  the  land  described  in  the  complaint?"  to 
which  the  jury  responded,  "Yes;  one-seventh  of  the  Sandy 
Bottom  tract — 160  acres":  ifeW,  that  the  verdict  Is  contradictory 
and  a  new  trial  will  be  ordered.     Allen  v.  Salliuger,  833. 

5.  Where  a  debtor  notifies  a  creditor  that  he  will  not  pay  a  debt  due 

him,  the  law  does  not  require  the  latter  to  make  demand  before 
bringing  suit.     Taylor  v.  Hodges,  344. 


V. 
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6.  Where,  in  an  action  of  claim  and  delivery,  the  plaintilf,  claiming 

a  mortgage  lien,  seized,  and  the  defendant  replevied,  $223.50 
worth  of  property,  and  on  the  trial  the  plaintiff  recovered 
judgment  for  f50.37,  the  proper  judgment  to  be  entered  is 
''  that  plaintiff  recover  the  specific  property,  and  if  possession 
cannot  be  had,  then  the  penal  sum  named  in  the  bond  of  the 
defendant  and  his  suretieti,  with  a  proviso  that  the  specific 
property  shall  be  rf  lieved  of  the  lien  and  liability  to  seizure  and 
fale,  and  the  defendant  and  the  sureties  on  his  bond  dischaiged 
by  the  payment  of  $50.37,  with  interest  from  the  beginning  of 
the  term  and  costs."    Ibid, 

7.  Where  a  final  judgment  or  decree  has  been  rendered  in  a  cause, 

and  it  is  sought  to  impeach  it  for  fraud,  or  for  serious  irregu- 
larity in  the  proceedings,  not  apparent  in  the  record,  the  remedy 
is  by  a  new  and  independent  action,  and  not  by  a  motion  in 
the  original  cause.     Smilh  v.  Forty  446. 

8.  Where  a  motion  in  a  cause,  vt  hich  had  been  terminated  by  final 

judgment,  was  made,  upon  notice  to  the  parties  and  supported 
by  the  affidavits,  but  no  pleadings  had  been  filed,  or  issues 
joined,  or  any  consent  entered  to  treat  the  motion  as  an  inde- 
pendent action,  it  was  error  in  the  Court,  of  its  own  motion, 
and  in  its  discretion,  to  so  consider  and  dispose  of  it,  and  the 
Supreme  Court  will  ex  mero  motu  correct  such  error.    Ibid. 

PRAYER  FOR  RELIEF: 

A  party  can  recover  judgment  for  any  relief  to  which  the  facts 
alleged  and  proved  entitle  him,  whether  demanded  in  the  prayer 
for  1  elief  or  not.     McNeill  v.  Hodges,  52. 

PROBATE  AND  REGISTRATION  OF  DEED: 

1.  When  the  Clerk  of  the  Superior  Court,  upon  the  certificate  of  the 

acknowledgment  of  a  grantor  in  a  conveyance,  or  of  proof  of 
its  execution,  and  privy  examination  of  a  married  woman  by  a 
Justice  of  the  Peace,  adjudges  such  certificate  to  be  in  due  form, 
admits  the  instrument  to  probate,  and  orders  its  registration, 
this  is  the  exercise  of  a  judicial  function,  which  cannot  be 
delegated  to  a  deputy,  nor  exercised  by  the  Clerk  as  to  an  instru- 
ment to  which  he  is  a  party.     While  v.  Connelly,  65. 

2.  Hence,  when  the  Clerk,  who  is  the  grantor  in  a  deed  of  trust, 

acknowledges  the  execution  of  the  same  before  a  Justice  of  the 
Peace,  who  also  take^  the  privy  examination  of  grantor's  wife, 
and  the  Clerk  adjudges  the  certificate  made  by  the  Justice  of 
such  acknowledgment  and  privy  examination  to  be  in  due  form, 
admits  the  instrument  to  probate  and  orders  registration:  Held, 
that  such  registration  is  without  legal  warrant,  and  invalid  as 
to  third  parties.     Ibid 
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3.  When  a  mortgage  is  acknowledged,  and  wife's  privy  examination 

taken  before  a  Justice  of  the  Peace,  but  the  adjudication  that 
the  same  is  in  due  form  and  the  order  of  registration  is  made  by 
a  Clerk  of  the  Superior  Couit.  who  is  the  mortgagee  therein, 
the  adjudication  and  order  by  the  Clerk,  and  the  registration 
thereunder,  are  void.     Turner  v.  Connelly^  72. 

4.  When  a  certificate  of  probate  is  not  sufficient  to  entitle  the 

instrumei^t  to  registration,  if  a  party  make  it  part  of  his  plead- 
ing he  waives  the  question  of  its  admissibility.  Avent  v.  Atring- 
ton,  877. 

5.  So,  likewise,  defendant's  admission  that  a  paper-writing  in  ques- 

tion is  the  one  attached  as  an  exhibit  in  the  pleadings  relieves 
the  plaintiff  of  proving  its  contents,  but  its  delivery  and  sealing 
may  ttill  be  disputed.     Ibid, 

6.  Where  a  deed  is  proved  and  registered,  there  is  a  presumption  of 

proper  delivery,  nothing  more  appearing.    Ibid, 

7.  Where  plaintiff  had  notice  of  the  registration  of  the  me^ne  con- 

veyances, and  of  possession  of  defendants  under  them  for  fifteen 
years,  and  all  this  time,  and  for  eight  years  after  paying  the 
debt  secured  by  the  deed,  he  failed  to  register  the  defeasance 
or  assert  his  claim :  Held,  he  was  guilty  of  gross  negligence  and 
not  entitled  to  the  relief  of  a  Court  of  Equity.  Waters  v.  Crab- 
tree,  894. 

8.  Before  the  Act  of  1883,  there  was  no  law  in  this  State  requiring 

the  registration  of  a  conditional  sale.     Perry  v.  FoM?igr,  463. 

9.  Where,  under  the  law  as  it  then  stood,  A  sold  a  mule  to  B,  and. 

in  writing,  retained  title  as  security  for  the  purcha?e-money 
unpaid,  and  then  afterwards  (but  before  the  Act  of  1883) allowed 
B  to  exchange  his  mule  for  a  horse,  under  a  verbal  agreement 
that  he  should  stand  in  the  place  of  the  mule:  Held,  (1)  that 
both  transactions  were  conditional  sales,  valid  at  that  time 
without  registration;  (2)  that  subsequent  innocent  purchasers, 
for  value,  of  the  horse  from  B  could  not  maintain  title  against 
A — the  doctrine  of  caveat  emptor  applying.     Ibid. 

10.  The  certificate  of  the  Clerk  of  the  Court,  required  by  The  Code 

as  a  prerequisite  to  the  registration  of  instruments  of  writing 
named  therein,  is  not  essential  to  the  validity  of  the  registra- 
tion of  a  grant;  the  great  seal  of  the  State  is  sufficient  authority 
for  such  re^^istration.     Ray  v.  Stetcart.  473. 

11.  A  contract  whereby  one  grants  to  a  company  the  right  for  ten 

years  to  land  and  receive  all  freights  for  a  certain  town 
amounts  to  more  than  a  license.     Taylor  v.  Navigation  Co. ,  484. 
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12.  Taking  this  to  be  a  mere  right-of-way,  it  falls  within  the  statute 
allowing  registration  {The  Code,  §1264),  in  that  it  purports  to 
convey  an  *'  interest  in  or  concerning  land.*^    Ibid, 

Registration  of  mortgage  by  corporation,  131,  188. 

PRESUMPTION  OF  DEAl'H: 

1.  The  presumption  of  death  arises  from  the  absence  of  a  per»on 

for  seven  years  without  being  heard  from.  Dowd  v.  Waison, 
476. 

2.  It  is  error  to  exclude  from  the  jury,  in  an  issue  upon  the  diath 

of  a  person,  evidence  cf  information  that  he  was  alive,  merely 
because  it  is  hearsay  testimony.     Ibid, 

PRESUMPTION  OF  PAYMENT: 

1.  In  an  action  against  the  principal  obligor  in  a  bond  executed 

prior  to  1868,  his  admifl:$ion  that  neither  he  nor  his  surety  have 
paid  the  bond  is  sufficient  to  rebut  the  presumption  of  payment, 
nothing  else  appearing.     Cartwright  v.  Kerman,  1. 

2.  If  insolvency  of  the  obligor  is  relied  upon  to  rt  but  the  presump- 

tion of  payment  arising  from  the  lapse  of  time,  it  must  be 
shown  to  have  existed  continuously  during  the  entire  statutory 
period.     Alston  v.  Hawkins^  3. 

3.  The  non-residence  alone  of  the  obligor  is  not  sufficient  to  rebut 

the  presumption  of  payment  arising  from  the  lapse  of  time, 
though  evidence  of  that  fact  is  competent  in  support  of  other 
proof,  such  a9  insolvency,  to  rebut  the  presumption  of  payment. 
Ibid. 

4.  Wht*re  the  defendant  was  a  non  resident,  and  the  onlv  evidence 

of  insolvency  was  a  letter  written  by  him  to  a  person  not  in  any 
way  connected  with  the  bond  sued  on,  from  which  it  appeared 
that  he  was  in  possession  of  considerable  property,  but  in  which 
he  declared  that  he  had  his  property  so  fixed  that  his  creditors 
could  not  disturb  it:  fiie/ci,  not  sufficient  to  rebut  the  presump- 
tion of  payment.     Ibid. 

5.  It  actual  payment  is  relied  upon,  the  prohibition  of  the  compe- 

tency of  parties  in  interest  as  witnesses  does  not  apply,  aliter, 
where  the  statute  of  presujuption  of  payment  is  invoked.     Ibid. 

6.  Where  a  single  bond  was  executed  in  1860,  and  more  than  ten 

years,  exclusive  of  time  between  May,  1861,  and  January,  1870, 
had  elapsed  before  the  bringing  of  an  action  upon  it,  there  is  a 
presumption   of   payment  or  sntii>f action  thereof.      Grant  v. 

Gooch,  278. 

7.  To  rebut  this  presumption,  the  admissions  of  the  maker  and  his 

administrator  are  Loth  competent;  tut  the  mere  admission  of 
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the  administrator  that  he  had  not  paid  it  would  not  be  sufficient 
to  rebut  the  presumption  as  to  his  intestate.    Ibid, 

8.  Ordinarily,  evidence  to  rebut  the  statute  of  presumptions  ought 

to  embrace  the  whole  period.    Ibid, 

9.  Where,  in  a  former  action  in  which  the  same  instrument  was  in 

controversy,  the  administrator  of  the  maker  did  not  deny  the 
allegation  that  the  bond  had  not  been  paid:  Held,  that  upon  the 
trial  of  a  subsequent  action,  in  which  the  question  of  payment 
was  an  issue,  the  record  of  this  admission  could  be  read  as  evi. 
dence  to  rebut  the  presumption  of  payment.     Ibid. 

10.  The  fact  that  such  f firmer  action  was  decideii  in  favor  of  the 
defendant  cannoc  avail  to  affect  or  ]es(=en  the  weight  of  the 
admission.     Ibid. 

RAILROADS: 

1.  When  a  person  is  about  to  cross  the  track  of  a  railroad,  even  at 

a  regular  crossing,  it  is  his  duty  to  examine  and  see  that  no 
train  is  approaching  before  venturing  upon  it,  and  he  is  negli- 
gent when  he  can.  by  looking  along  the  track,  see  a  moving 
train,  which,  in  his  attempt  to  blindly  pass  over,  injures  him. 
McAdoo  V.  Raiiroadf  140. 

2.  Where  one  is  not  a  trespasser  in  u^ing  the  track  as  a  footway,  it 

behooves  him  to  be  still  more  watchful.  The  license  to  use  does 
not  carry  with  it  the  right  io  obstruct  the  road  and  impede  the 
passage  of  trains.     Ibid. 

8.  Where  the  servant,  who  is  running  an  engine,  sees  anotJier  stand- 
ing on  the  track  in  front  of  him  whom  he  does  not  know  at  all, 
or  who  is  known  by  him  to  have  ordinary  intelligence  and  full 
postession  of  all  of  his  senses,  the  former  is  not  required  to  stop 
his  engine,  but  may  assume  that  the  latter  will  step  off  the 
track.     Ibid. 

4.  Where  plaintiff  alleged  in  his  complaint  that  he  was  returning 
from  his  place  of  business  to  his  home,  along  defendant's  track, 
'•  as  he  had  been  in  the  habit  of  doing  for  several  years  with- 
out objection  from  the  defendant,  within  the  corporate  limits 
of  the  town  of  Greensboro,  tvhen,  otcing  to  ihe  gross  negligence 
of  the  defendant's  servants,  he  was  struck  from  behind  by  a 
locomotive  engine,  belonging  to  the  defendant,  &c.,  and  thrown 
from  the  track  was  thereby  much  injured,"  and  the  jury,  in 
response  to  the  first  issue,  found  that  the  plaintiff  was  "  injured 
by  the  negligence  of  the  defendant,  as  alleged'* :  Held,  that  the 
verdict  meant  only  that  the  defendant,  by  failure  to  exercise 
ordinary  care,  injured  the  plaintiff.     Ibid. 
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5.  In  an  action  against  a  railroad  company  for  the  destruction  of  a 

portable  steam-engine,  which  had  stalled  on  a  crossing,  it 
appeared  that  the  driver,  on  seeing  a  train  turn  a  curve  about 
one  thousand  yards  distant,  ran  up  the  track,  waving  a  hand- 
kerchief, and  that  the  engineer  made  no  effort  to  stop  the  train 
until  within  about  three  hundred  yards  of  the  crossing,  although 
he  noticed  tbe  driver  waving  his  handkerchief  as  soon  as  he 
turned  the  curve,  and  his  fireman  called  his  attention  to  the 
obstruction  when  he  was  about  six  hundred  yards  from  the 
crossing:  Held^  that  ihe  engineer  was  negligent,  if,  by  watch- 
fulness, he  could  have  seen  that  the  road  was  obstructed  in 
time  to  stop  his  train  before  reaching  the  crossing  Bullock  v. 
Railroad,  180. 

6.  Where  it  appealed  that  plaintiff's  driver  went  on  the  track  to  see 

whether  any  train  was  approaching  before  he  attempted  to 
cross,  the  fact  that  he  did  not  examine  the  crossing,  and  that 
he  did  not  look  at  his  watch  to  see  whether  it  was  about  train 
time,  does  not  constitute  such  contributory  negligence  as  V?ill 
prevent  plaintiff  from  recovering,  it  appearing  that  the  stalling 
would  not  have  occurred  if  the  crossing  had  been  in  good  con- 
dition.    Ibid. 

RAILROAD  CROSSINGS,  180. 

REFEREE:  Sre  Reference. 

REFERENCE : 

1.  Exceptions  to  a  referee's  report  may  be  filed  as  a  matter  of  right 

at  tl  e  term  to  which  the  report  is  made.  The  filing  of  excep- 
tions after  that  term  is  in  the  discretion  of  the  Judge,  and  from 
the  exercise  of  such  discretion  no  appeal  lies.  McNeill  v. 
Hodges,  52. 

2.  When  the  exceptions  to  the  report  of  a  referee  are  overruled,  and, 

upon  appeal  to  this  Court,  judgment  is  affirmed,  such  exceptions 
cannot  be  reviewed,  and  the . questions  raised  by  them  and 
passed  upon  by  this  Court  cannot  be  unsettled.  Buricell  v, 
Burgicyn,  507.  , 

REGISTRATION  OF  DEED: 

See  Probate  and  Registration  of  Deed. 

REHEAR,  Application  to: 

When  this  Court,  in  its  application  of  the  law  to  the  facts  of  a  case, 
omits  to  consider  material  facts,  and  the  interests  of  parties  are 
thereby  affected,  a  petition  to  rehear  will  be  granted,  and,  in  so 
far,  the  farmer  opinion  will  be  modified  and  judgment  reformed. 
Gay  V.  Grant,  478. 
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REMOVAL  OF  CAUSE: 

When  an  action  is  ordered  remoTed  to  another  county,  it  is  error 
in  the  Judge  presiding  in  the  Superior  Court  of  the  county  from 
which  the  cause  is  removed,  at  the  next  term  thereof,  and  before 
the  term  of  the  Court  in  the  county  to  which  it  was  removed, 
to  direct  that  the  action  be  dismissed  if  the  costs  of  the  tran- 
script be  not  paid  in  a  time  specified.  The  party  procuring  the 
order  of  removal  has  until  the  term  of  the  Court  to  which  the 
cause  is  removed  to  deposit  his  transcript.  Fisher  v.  Mining 
Company,  123. 

RES  JUDICATA: 

When  the  exceptions  to  the  report  of  a  referee  are  overruled,  and, 
upon  appeal  to  this  Court,  judgment  is  aflSrmed,  t^uch  excep- 
tions cannot  be  reviewed,  and  the  questions  raised  by  them  and 
passed  upon  by  this  Court  cannot  be  unsettled.  Bur  well  v.  Bur- 
givyuy  507. 

RULE  17-27,  56,  127. 

SALE: 

1.  When  C.  agrees  to  deliver  on  board  plaiutiiTs  schooners  at  certain 

landings  lumber  every  month  till,  in  the  aggregate,  it  shall 
amount  to  4,500,000  feet,  with  the  further  stipulation  that  such 
cargo  shall  be  shipped  from  the  landing  to  Elizabeth  City  at 
plaintiflTs  risk,  and  theie  measured,  inspected  and  paid  for: 
Held^  that  the  plaintiff  was  entitled  to  recover  two  cargoes,  so 
shipped,  in  an  action  of  claim  and  delivery  brought  against  a 
creditor  of  C,  who  had  caused  one  cargo  to  be  seized  before, 
and  the  other  after,  being  discharged  at  Elizabeth  City,  under  a 
warrant  of  attachment  issu^  d  in  an  action  against  C  Albemarle 
Lumber  Co.  v.  Wilcox,  34. 

2.  When .  property  purporting  to  be  sold  is  so  separated  as  to  be  fully 

identified  and  distinguished  from  «ilher  property  of  like  kind, 
and  the  price  is  certafn,  or,  by  the  terms  of  agreement,  can 
be  ascertained  (as  in  our  case  by  -measurement  and  inspec- 
tion), the  ])ayment  of  any  part  of  the  price  as  earnest  money, 
or  by  note  in  lieu  of  it,  or  the  delivery  of  the  property,  post- 
poning the  settlement  until  the  quantity  can  be  definitely  deter- 
mined, makes  the  sale  complete.     Ibid. 

3.  Where  there  is  an  actual  delivery,  but  no  distinct  agreement  as 

to  the  exact  price  of  an  article,  and  no  means  provided  of 
making  it  certain,  the  title  does  not  pass,  and,  if  the  person 
com-ume  the  article  so  delivered  to  him,  he  becomes  liable  on 
an  implied  promise  to  pay  the  reasonable  value,  but  not  b}  force 
of  the  inchoate  contract  to  sell.    Ibid. 
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SALE,  CONDITIONAL: 

1.  Before  the  act  <^  1888,  there  was  no  law  in  this  State  requiring 
the  registration  of  a  conditional  sale.    Perry  t.  Yowng,  463. 

3.  Where,  under  the  law  as  it  then  stood,  A  sold  a  mule  to  B,  and, 
in  writing,  retained  title  as  Fecuricy  for  the  purchase-money 
unpaid,  and  then  afterwards  (but  before  the  Act  of  1883)  allowed 
B  to  exchange  his  mule  for  a  horse,  under  a  verbal  agreement 
that  he  should  stand  in  the  place  of  the  mule:  Held—{\)  that 
both  transactions  were  conditional  sales,  Vdlid  at  that  time 
without  registration;  (2)  that  subsequent  innocent  purchasers 
for  value,  of  the  horse  from  B  could  not  maintain  title  against 
A— the  doctrine  of  caveat  emptor  applying.     Ibid. 

SALE,  EXECUTION: 

1.  One  C,  as  executor,  recovered  judgment  against  the  defendant 

on  a  debt  due  to  his  testator  by  contract  before  the  year  1867, 
and  caused  execution  to  issue.  The  defendant  paid  to  the  Sheriif 
the  principal  and  interest  of  the  judgment,  and  took  his  receipt 
therefor  (not  including  costs).  The  Sheriff  sold  the  land  of 
defendant,  already  levied  on  1o  satisfy  the  costri,  at  which 
sale  pliintiff  bought,  and  brings  this  action  to  recover  posses- 
sion: Held,  that  the  right  to  recover  disbursements,  in  case  of 
default  in  payment,  being  secured  by  law,  when  the  contract 
w^as  made,  entered  into  and  formed  a  part  of  it,  and  such  costs 
as  incidents  of  the  judgment  constitute  a  lien  upon  the  same 
property,  and  to  the  same  extent,  as  the  principal  and  interest 
of  the  debt.     Long  v.  Walker,  90. 

2.  This  lien  exists  in  favor  of  the  officers  of  the  Court  when  they  do 

not  require  the  plaintiff,  as  they  have  a  right  to  do,  to  pay  their 
fees  in  advance.  In  such  instances  the  officers  (SherifiF  and 
Clerk  of  the  Court)  have  the  right  of  retainer  to  the  extent  of 
the  cost«  out  of  the  amount  collected,  and  neither  can  be  com- 
pelled to  look  exclusively  to  the  plaintiff  *s  prosecution  bond,  nor 
prevent<  d  from  exhausting  his  remedy  against  the  debtor,  by 
reason  of  any  receipt  or  compromise  between  the  judgment 
creditor  and  debtor.     Ibid. 

3.  The  receipt  given  in  this  case  did  not  operate,  like  the  receipt  of 

prircipal  and  interest  of  a  debt,  while  suit  is  (.lending  for  its  col- 
led ion,  to  extinguish  plaintiff's  claim  against  defendant  for 
the  costs  incident  to  the  action,  in  the  absence  of  some  ^pecial 
agreement  to  the  contrary.     Ibid, 

4.  If  t)ie  sale  of  drfendant's  land  under  the  execution  would  have 

been  valid  without  allotting  him  a  homestead  thereon,  when  the 
]>iiticipal  and  interest  of  the  debt  had  not  been  paid,  the  estate 
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of  the  debtor  f  a«Eed  to  the  plaintiff  under  the  sale  to  satisfy  the 
co3ts  due  by  virtue  of  the  execution.     Ibid. 

SHERIFF : 

1.  Amercement,  and  not  civil  action,  is  the  remedy  given  against  a 

Sheriff  for  not  making?  **due  and  proper"  return  of  process. 
Mamifacturing  Co,  v.  Buxton,  74. 

2.  When,  in  an  action  against  a  Sheriff  for  a  false  return,  the 

Court  permits  such  return  to  be  amended,  the  plaintiff  should 
note  his  exception,  and,  unless  the  amended  return  is  admitted 
to  be  true,  proceed  to  try  the  issue.  An  appeal  before  final  judg- 
ment on  such  admission,  or  a  verdict,  is  premature  and  will  be 
dismissed.     Ibid. 

STATUTE  OF  LIMITATIONS :  See  Limitations,  Statute  of. 

TAXES  AND  TAXATION: 

The  rolling  stock  of  a  non-resident  railroad  corporation  pafsing 
through  the  State  for  purposes  of  inter-State  commerce  is  not 
liable  to  taxation  in  this  State.     Bain  v.  Railroad,  863. 

Re  taxation  of  costs,  167. 

TORTS : 

1.  In  actions  arising  ex  delicto  there  is  no  degree  of  negligence 

that  can  be  described  by  the  word  * 'gross"  alone;  but  when  an 
injury  is  due  directly  to  the  wanton  or  wilful  act  of  another, 
he  is  not  absolved  from  liability  by  the  concur^ient  negligence 
of  the  injured  party,  as  he  is  not,  where,5by  the  exercise  of 
ordinary  care,  he  could,  notwithstanding  [^the  fault  of  the 
injured  party,  have  saved  the  latter  harmless.  McAdoo  v. 
Railroad,  140. 

2.  It  is  not  proper  to  treat  the  word  "gross"  as^synonyraous  witli 

wilful,  malicious  or  frau  lulc  nt.    Ibid. 

TRANSACTION  WITH  DECEASED  PERSON : 

1.  The  wife  of  a  deceased  husband  is  a  competent  ^witness  in  an 

action  affecting  his  estate,  except  as  to  transactions  and^com- 
munications  between  herself  and  him,  though  she  be  interested 
in  the  result  of  the  suit.     Norris  v.  Stewart,ji55. 

2.  Objection  to  the  introduction  of  such  inhibited  transactions  and 

communications  must  be  interposed  when  the  witness  is  pro- 
ceeding to  testify.    Ibid. 

3.  Evidence  of  general  good  character  is  not  admissible  as  a  df  fence 

against  an  allegation  of  frund.    Ibid. 

4.  It  is  essential  that  the  chi  racter  be  put  in  issue  by  the  nature 

of  the  action  itse'f  before  such  evidence  is  admissible.     Ibid. 
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TROVER: 

1.  Ad  unsatisfied  judgment  in  an  action  of  claim  and  delivery  ie  I 

tar  to  a  subsequent  action  between  the  same  parties  for  dan 
ages  for  the  conversion  of  the  property  in  controversy.  A.shi 
V.  Beizenstein,  213. 

2.  Where  the  plaintiff,  who  had  recovered  judgment  in  an  action  < 

claim  and  delivery  (in  which  he  was  defendant)  for  the  retur 
of  the  property,  but  the  same  had  not  been  returned,  thereaf  tc 
brought  suit  against  the  plaintiff  in  such  action  for  damages  fo 
the  conversion  of  the  property:  Held,  that  he  was  entitled  t 
rt  cover.     Ibid. 

3.  The  Superior  Court  has  jurisdiction  of  an  action  for  dama^^e 

for  the  conversion  of  property  where  the  amount  claime-^4H 
one  hundred  and  twenty-five  dollars.    Ibid.  ■ 

TRUST3  AND  TRUSTEES: 

1.  The  general  principle  that  a  consideration  is  necessary  to  raise  a 

trust,  and  that  equity  will  protect  against  one  holding  the  legal 
title,  the  beneficial  interest  of  him  who  pays  the  purchase-monej 
for  property,  had  its  origin  in  the  old  doctrine  governing  uses. 
Thurber  v.  LaRoque,  801. 

2.  The  rule  that  a  resulting  trust  is  raised  in  favor  of  the  per^oo 

who  pays  the  i^urchase-money  for  land,  though  the  title  may  he 
made  to  another,  is  subject  to  the  qualification  that  when  the 
person  who  pays  the  price  is  under  legal,  or  even,  in  som< 
instances,  moral  obligation  to  maintain  the  person  in  whos< 
name  the  purchase  is  made,  there  is  a  presumption  in  equity! 
that  the  purchase  is  intended  as  an  advancement  or  gift  to  the 
recipient.     Ibid. 

USURY: 

1.  When  B.  made  a  mortgage  to  W.  to  secure  the  indebtedness  of  a 

firm  at  and  after  a  certain  time,  and  also  before  that  time,  there 
was  other  indebtedness  due  by  the  firm  to  W.,  upon  ail  of 
which  usurious  interest  had  been  charged:  It  was  held,  that 
B.  could  not  be  allowed  a  rebate  for  usury,  so  charged  before 
she  made  the  mortgage.     Burwell  v.  Bwrgwyn,  498. 

2.  She  could  only  be  affected  by  usurious  interest  charged  after  she 

became  liable  for  the  debts  of  the  firm,  and  then  only  to  the 
extent  of  her  liability.    Ibid. 

8.  Where  the  usurious  interest  is  reduced  to  and  included  in  a 
judgment,  the  judgment  cannot  be  impeached  as  to  that  part, 
but  is  valil  as  a  whole.    Ibid. 
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4.  The  proceeds  of  sale  bf  B.'s  mortgaged  land  must  be  applied  to 
the  discharge  of  the  mortgage  debt  rendered  to  judgment, 
without  regard  to  the  fact  that  a  part  of  it  is  usurious.     Ibid. 

VENDOR  AND  VENDEE: 

I  mil;  I  1.  Parol  evidence  is  not  admissible  to  prove  the  terms  of  a  verbal 

r  iv|  agreement  to  convey  land,  when  the  party  against  whom  it  is 

trtesi  asserted  deni^  its  existence.     Fortescue  v.  Crawford,  29. 

'^■'I  2.  Nor  will  a  receipt  containing  no  description  of  the  land,  but  sim- 

^^-«  ply  reciting  that  the  money  was  the  balance,  or  on  account  of 

land,  be  sufficient  to  admit  parol  evidence  in  support  of  the 
4:a  agreement.    Ibid, 

^#  3.  A  survey  and  plat  of  the  land,  made  under  the  direction  of  the 

r  alleged  vendor,  containing  no  reference  to  the  receipt  alleged  to 

have  been  given  for  the  purchaee-money,  will  not  be  sufficient 

to  uphold  the  agreement;  nor  will  parol  evidence  be  received  to 

connect  it  with  such  receipt.    Ibid, 

4.  In  an  action  to  recover  possession  of  land,  the  defendant  set  up  a 
parol  contract  by  the  plaintiff  to  convey,  which  was  denied: 
Heldf  that  it  was  improper  to  submit  to  the  jury  an  issue  in 
respect  to  the  making  of  such  contract;  and  the  only  issues 
which  ought  to  have  been  submitted  were  the  amount  of  pay- 
ments made  by  the  vendee,  and  the  value  of  the  betterments 
placed  by  him  on  the  property,  and  of  the  rents  and  profits  with 
which  he  should  be  charged.    Ibid. 
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VENUE: 

1.  When  an  action  relating  to  rral  estate  is  brought  in  a  county 
5  other  than  that  in  which  the  land  is  situated,  the  Judge  must, 

upon  proper  application  made  in  apt  time,  direct  its  removal  to 
the  proper  county.    Manufacturing  Co.  v.  Brower,  440. 

2.  The  fact  that  there  are  other  questions  to  be  determined  in  the 
:  .Action  does  not  alter  the  case  when  the  chief  purposes  of  the 

suit  are  to  compel  one  defendant  (trustee)  to  sell  and  another 

■ 

J         •  defendant  to  convey  lands  situated  in  a  county  other  than  that 

1  ,      in  which  the  action  is  pending.    Ibid. 

3.  The  question  of  removal,  when  the  action  is  not  brought  in  the 

proper  county,  is  not  one  of  discretion.     When   the  statute 
imposes  a  duty,  **  may  "  means  must.    Ibid. 

VERDICT: 

» 

When  defendant  not  entitled  to  recover  upon  the  whole  verdict,  140. 
Contradictory  verdict,  333. 

105—37 
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WAIVER: 

What  sufficient  waiver  of  lien  for  materials  furnished,  14. 

WILL: 

1.  A  testator  devised  as  follows:  *'Iteni.  It  is  my  will  and  desire 

that  my  beloved  wife,  Sallie  R.  Dixon,  shall  hold,  use,  occupy 
and  enjoy  my  entire  estate,  both  real  and  personal,  as  I  have 
done  heretofore,  to  care  for  my  children  in  the  same  way,  dur- 
ing her  natural  life,  with  power  to  dispose  of  any  surplus  stock 
of  farming  implements  she  may  find  as  unnecessary  in  carrying 
on  the  farm,  and  apply  the  proceeds  of  such  sale  to  the  support 
of  herself  or  family:  to  have  no  public  siale  of  my  property;  to 
act  as  her  better  judgment  may  dictate  to  her  in  the  manage- 
ment of  my  estate  and  children,  with  authority  at  her  death,  if 
any  of  our  children  shouM  be  minors,  to  choose  for  them  a 
guarcfian  to  take  charge  of  their  portion  of  my  estate.  Item, 
1  leave  it  at  the  discretion  of  my  beloved  wife.  Sallie  R.  Dixon, 
as  my  children  shall  arrive  at  the  age  of  twenty -one  years,  to 
allot  to  them  at  her  pleasure,  such  portion  or  part  as  she  may 
choose  to  do,  not  to  exceed  their  pro  rata  of  my  estate:  Held^ 
thac  the  wife  had  no  authority  to  create  debts  chargeable 
against  the  testator's  property,  not  even  for  the  support  of  her- 
self and  children,  or  the  cultivation  of  the  land.  Rountree  v. 
DixoUt  850. 

2.  An  attorney  cannot  terminate  his  relation  with  his  client  at  pleas- 

ure and  without  notice,  so  long  as  anything  remains  to  be  done 
about  the  matter  in  which  he  is  employed.     Oooch  v.  Peebles,  41 1 . 

3.  So,  where  P.  was  the  attorney  of  an  executrix  and  trustee  under 

a  will  (she  having  al8o  an  interest  in  the  property  devised),  who 
was  afterwards  removed  and  another  administrator  d.  b,  n. 
c.  t.  a.,  having  adverse  interest,  was  appointed  in  his  place,  and 
P.  became  his  attorney  in  the  settlement  of  the  estate:  Heldy 
that  P.'s  relations  were  so  conflicting  and  antagonistic  that  the 
law  would  not  sanction  his  action,  and  this,  though  no  compen- 
sation was  actually  paid  him.    Ibid. 

4.  And  where,  in  proceedings  by  such  administrator  to  sell  certain 

lands  of  his  testator  for  assets,  the  attorney.  P.,  who,  having 
purchased  an  interest  of  the  testator's  husband  in  the  lands,  uras 
co-defendant  with  his  client,  the  executrix,  obtained  a  decree 
of  Court  without  her  knowledge,  whereby  he  became  entitled 
to  the  surplus  proceeds  of  such  sale:  Held,  he  could  acquire 
thereby  no  interest  adverse  to  hers,  and  the  decree  should  be 
vacated,  so  far  as  it  affected  or  declared  his  interest.    Ibid, 


.-• 


INDEX.  577 


5.  The  conflict  of  his  dutyafi  attorney  for  the  administrator,  charged 

with  protecting  the  interests  of  the  executrix  and  her  cestui  que 
trust  under  the  will  with  his  interest,  as  one  of  the  defend- 
ants asserting  a  claim  against  the  estate,  cannot  be  permitted  in 
a  Court  of  justice.     Ibid. 

6.  Where  a  testator  devised  certain  real  estate  to  his  wife  for  life  or 

widowhood,  and  after  her  deaths  to  his  three  daughters,  naming 
them,  "as  long  as  they  wish  to  keep  house  together,"  pro- 
viding for  sale  and  division  among  ''his  children  and  their 
heirs,"  if  they  (his  daughters)  '*  should  marry  or  wish  to  quit 
keeping  house,"  and  one  of  the  daughters,  the  others  being 
dead,  was  still  keeping  house  on  the  land;  Held,  the  land  was  not 
subject,  during  her  life,  to  pardtion  among  the  heirs.  Hays  v. 
DaviSy  482. 

WITNESS: 

1.  Upon  I  he  trial  of  an  action  involving  the  bona  fides  of  a  deed 
conveying  land,  it  was  in  evidence  that  both  parties  claimed 
under  one  C. — the  plaintiff  through  execution  sale,  the  defend- 
ant by  private  sale.  C.  died  pending  suit,  but  his  deposition, 
taken  on  behalf  of  the  defendant,  was,  without  objection  of  the 
plaintiff,  admitted,  in  which  he  testified  in  relation  to  the  cir- 
cumstances of  the  alleged  fraudulent  sale  and  conveyance  of 
defendant:  Heldy  that  under  the  last  clause  of  §  590,  The  Code, 
the  defendant  became  a  competent  witness  in  his  own  behalf, 
in  respect  to  the  same  transaction.     Nixon  v.  McKinney.  23. 

WITNESS  TICKETS,  167. 
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